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PREFACE. 


The  present  edition  of  the  Code  of  Civil  Procedure  ia 
designed  to  present  the  complete  text  of  the  Code  as  now 
in  force,  together  with  convenient  references  to  the  en- 
tire body  of  the  decisions  thereunder.  The  Code  is  thus 
adapted  to  the  extensive  changes  wrought  by  the  amend- 
ments of  1880,  made  in  conformity  with  the  new  Constitu- 
tion of  the  State.  The  method  of  annotation  adopted  is 
characterized  by  the  use  of  index  or  catch-words  appropri- 
ate to  a  compact  manual  like  this.  Condensation  is  further 
facilitated  by  the  employment  of  gradations  of  type.  The 
citation  of  cases  is  confined  to  those  in  the  California  Be- 
ports,  which  are  referred  to  by  page  and  volume  only. 
It  is  hoped  that  manifestations  of  careful  and  faithful 
effort  will  not  seem  lacking,  and  that  the  practitioner  will 
be  enabled  to  discover  at  a  glance  the  object  of  his  search. 

NATHAN  NEWMARK. 

San  Fbancisgo,  October,  1880. 

CAs  amended  in  1883.] 
[7] 
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$  637. 
$  638. 
$639. 
$  640. 
$  641. 
$  643. 
$645. 
$  646. 
$  647. 
$  650. 
$  651. 
«  662. 
$  653. 
$  654. 
$  656. 
$  656. 
$  658. 
$  659. 
$  660. 
$  661. 
$  662. 
$  663. 
$  664. 

4  eaa. 


996 

9519 

980 

981 

985S 

974 

983 

199.80 

1056 

1066 

1068 

1057 

664.69 

664.49 

1108 

548 

1918.19 

888 

886 

887 

887 

887 

887 

1051 

596 

1034 


ITffllWlBPfflniMTIW  —<*"*"—     wi/wwnt  a^p  aw> nfttw. 


RlOttM  Aoi. 

$   60 

Code  0.  P. 
....$  468 

PiMtiMAei 

♦  M 

♦  » 

♦  M 

*  w 

«   W 

♦  » 

y     Vx.  .  ...  .  • 

♦  M 

i    «« 

i    91 

y      90.  .  .  .  .  • 

6    99...... 

$100 

$101 

$102 

$108 

$  104 

$105 

$106 

$107 

$  108 

$109 

$  110 

♦  Ill 

$112 

$U3 

$114. 

$116 

$U6 

$117 

$118 

$U9..:... 

♦  1» 

$  121 

$122 

«1» 

«MA 

$  125 

OodaCF. 

.....$494 

$    61 

, , ,  .$  440 

....$498 

$    62 

. , .  .$  44o 

I  •  • .  «$  «ww 

$    68 

. . .  .4  441 

....$497 

...  $«oo 

I    64 

*  «  «  •  w   ^P'^8^™"'^F^P'^' 

$    65 

....$  446 

....$400 

«    66 

....$  464 

....$  500 

$    67 

....$  468 

....$  501 

$    68 

....$  468 

....$508 

..  •  .y  OW» 

....$509 
....$  810 

$    69 

...  4  460 

A    80 

....«  457 

$    61..'.... 

....$  480 

$    62 

....$  480 

$    68 

....$  401 

....$511 
....$5131 
....$818 
....$814 
....$515 
....$816 
....$517 
....$818 
....$519 

...  .y   WWW 

....$5»5 
....$  598 
....$  597 
...$  598 
. . .  .$  599 
....$580 
....$581 

•  •  •  •»    IFw^P 

....$588 
....$587 

...  .y   9W9 

....$889 
...$6f40 
....$541 

.  • .  .$  549 

$    64 

....$  4»7 

$   66 

$    66 

4    67 

,...4  404.4716 

$    68 

....$  478 

4    69 

....$  474 

$   70 

k  A  *  .v  4oJ9 

$   71 , 

. . .  .4  475 

$   72 

....$  478 

$    78 

....4  479 

$   74. 

$   76 

....$481 

$   76 

$   77 

'4  4m 

$   78 

$   79 

$   80 

»  •  •  vV     vW 

$   81 

....$  487 

$   82 

$   88 

....$  489 

$   84 

a  .   ,ft     4IW 

$   86 

$    86 

. .  .$  4n 

...^  4M 

$    87 

...♦«»» 

15 


OOSBBSPOKDINO  SECTIOim— rBAOnOB  ACT  AXD  OODS. 


1 126 

I  127 

f  138 

iV» 

f  ISO..... 

(181 

f  1S2 

i  188 

$  184 

i  135 

t  186 

i  187 

t  188 

f  189 

i  140 

flil 

il42 

i  143 

(lii 

t  1^ 

(146 

$U7 

(148 

(U9 

(160  .... 

(161 

(152 

(168 

(164 

.(  156 

(166 

(157 

(158 

(  169 

(160 

(161 

(  162 

(168 


OodoO.P. 
..(  64S 
,.(  844 
.  (  545 
.(546 
.(54f 
..(  549 
..(  550 
. .(  551 
. .(  55« 
..(  558 
..(  554 
..(  555 
..(  556 
. .(  557 
..(  558 
..(  550 
. .(  579 
..(  564^60 
, .(  577 
..(  578 
, .(  579 
,.(  580 
..(  681 
. .(  58S 
. .(  585 
..(  588 
, .(  680 
.(  690 
. .(  591 
. .(  599 
.  (  593 
..(  694 
, .(  595 
..(  600 
.(  604 
..(  601 
..(  609 
..(  603 


PnetiooAoi.        OodeaP. 

(  164 (  616 

(166 (  606 

(  166 (  616 

(  167... (  61JI 

(168 (  614 

(160 (  616 

(  170 (  617 

(  171 (  618 

(  172... (  610 

(  178 (  618 

f  174 (  664 

(  176 (  665 

(  176 (  666 

(  177 (  667 

(  178 (  666 

(  179 «  661 

(  180 f  666 

(  181 (  666 

(  182 (  636 

ties (  639 

(184 (  640 

(  185 (  041 

(186 (  646 

(187 (  646.646 

(  188 (  646 

(  169 (  649.65» 

(  190 (  648 

(  191 (  647 

(  192 4.(  656 

(  193 (  657 

(  194 (  661 

$  195 (  661- 

(  196 (  661 

(  197 (  664 

(  198 (  665 

(  199 (  666 

(  200 (  667 

(  201 (  666 


CK>BIVPO!HSniaSIOXXOini---CBA€TICDi  iOV  IXD  O0lSilM» 
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Pnetioo  Aot       Oodo  0.  P. 
f  669 

.f  eto 


9M. 


.f  en 

.f  67S 
.)  674 
.(  6t« 
.)  681 


206 

207 

208 

209 

210 

211 Oanoeled 

212 

218 

214 

216 

216 

217 

218 

219 

220 

221 

222 

228 

22i 

226 

226 

227 

228 

229 

280 

281 

232 

288 

284 

286  .     ... 

286 

287 


289. 


•t  684 
.f  686 

.i  686 
i  687 
.f  688 
.^  688 
.$  690 
.$  691 
.$  699 
.$  698 
.$  694 
.(  696 
.f  696 
.$  697 
.)  698 
.^  699 
.$  700 
.$  701 
.$  709 
4  708 
.$  704 
.f  705 
.)  706 
.4  707 
.(  708 
.$  714 
•i  716 


1240.... 
4  941..., 
1242.... 
1248.... 
(244.... 
(245.... 
(246.... 

(247 

(248.... 
(248.... 
(250.... 
(  261.... 
(262.... 
(258.... 
(  264... 

(255 

(  266.... 
(267.  .. 

258    .. 

259.... 

260.... 
(261.... 
(262.... 
(268.... 
(264.... 
(265.... 
(266.... 
(  267.... 

268.... 

269.... 

270.... 

271.... 
(272.... 
(  278.... 
(274.... 
(275.... 
(276.... 
(277.... 


{ 


OodaaP. 
716 

m 

719 
719 


7«l 
7M 
797 

799 
781 


7SS 
794 
785 
798 
789 
740 
741 
749 
749 
744 
746 
746 
747 
769 
769 
764 
766 
766 
767 
768 
769 
760 
761 
769 
769 
764 
766 


17        OOBBXBPONDINO  8ECnd!N»— PSAOTICS  ACT  AMD  OODl. 


9tioi&06  Act. 

278 

379 

280 

281 


288. 
284. 
286. 
286. 
287. 


290. 
291. 
292. 


294. 
295. 


297. 
298. 
299. 
800. 

801. 
802. 


804. 
806. 

806. 

807. 


809. 
810. 

su. 

812. 
818. 
814. 

816. 


Code  C.  P. 
..$  766 
.  .$  767 
..$  768 
.  .$  769 
.  .$  770 
.  .i  771 
..$  7751 
.  .>  778 
.  .^  774 
..$  776 
..^  776 
.  .$  777 
..)  778 
,.i  779 
..$  780 
..$  781 
.  .$  78a 
.  .i  788 
..$  784 
.  .$  785 
.  .$  786 
.  $  787 
.  .^  788 
..$  789 
..t  790 
.  .$  791 
..$  7951 
..$  798 
.  .$  794 
.  .$  795 
..^  796 
..$  797 
..$  808 
..$804 
..$  805 
..$  806 
..^  807 


Praotioe  Act.        Code  0.  P« 

$  816 $  809 

$  8X7 $  818 

$  818 $  814 

(  819 $  815 

(820 $  816 

i  321 $  817 

$  822 $  818 

$  828 $  819 

i  824 $  890 

i  825 ^  8iU 

i  826 $ 

$  827 $ 

$  828 $  8514 

$829.... $  8^ 

$  830 $  8S6 

$  881 $  897 

$  882 $  897 

I  883 $  986 

$  834 $  987 

$  886 $  988 

$836 $  989 

J  887 $040 

$888 

$339 01 

840 3S 

841 ti 

»M3 ^ 

$848 S 

$844 

$846 $  956 

$  846 $950.^54 

$847 $  968 

$  848 $  941 

$849 $  94a 

$860 $  948 

$861 $  944 

$862 $  945 

$  853 $  946 


coBBESP02n>nf  a  fOKmoiis— pbacticb  act  Ain>  oodb. 
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Ptoctioe 

$8M 

(855 

$856 

$  857 

i  858 

$859 

i  860 

$861 

$862 

$863 

$864 

$865 

$866 

$867 

$868 

$869 

$870 

$871 

$872 

$  878 

$874 

$  875 

$876 

$877 

$878 

$879 

$  380 

$881 

$882 

i  888 

$  884 

f  885 

i  386 

i  887 

$888 

$889 

f  890 

4891 

Act 


Code  0.  P. 
.$  047 
,.$  048 
,.$  940 


.$  058 
.$  068 
.$  041 
.$  041 
.$  041 

■     % 


I 


& 

080 

080 

000 

001 

009 

008 

004 

USA 

1138 

1184 

1188 

1180 

1140 

1»81 

1»8)» 

IMS 

1»84 

1»8B 


1»87 
1SI88 
1S80 
MOO 
007 
$  1870 


Practice  Act        Code  0.  P. 

$  892 $  18T0 

$  898  B6p6aledl870 

$894 $  1880 

895 $  1881 

896 $1881 

$  397... $  1881 

$  898 $  1881 

$  899 $  1881 

$400 $  1888 

$401... $  1884 

$402 $  1085 

$402 $  1080 

$408....f $  1088 

$404 $  1087 

$405 $  1088 

$  406 $  1000 

$  407 $»084 

$  408 $  »085 

$  409 $  1001 

$410 $  lOOJi 

$411 $  1008 

$  412 $  1005 

«     $  418 $  1008 

$414 $  1007 

$  415..   $  a087 

$  416 $  »068L8 

«^7 I     ^ 

$418 ^. 

$419 9 

♦  420 -- 

$421 ^ 

$422 

$  428 

$484 $  aois 

$  425 $  SOIS 

$426 $»014 

$427 ....$  »015 

$  428 $  90511 
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OOBBKSFOmDCfO  8E0TIONS— PSACTICE  ACT  AKD  GODS. 


Practice  Act. 

(429 

(480 

i  431 

(482 

(483 

(484 

(485 

(  486 

(487 , 

(438 , 

(489 

y  **"• ■ • • • • 

(441 

(442 , 

(443 

(444 

(445 , 

(446 , 

(447 

(448 

(449 

(460 

(451 , 

(452*. 

(458 

(454 

(  455 

(  456 

(  457 

(  458 

(459 

(  460 

(461 

I  462 

I  468 

|464 

#465 

|466 


Code  0.  P. 
. .(  JiOSl 

,.(  JiOSA 

..(  ^084 

..(  soao 

..(  MNM 
,.(  »096 
..(  AOM 
. .(  %iM7 
..(  31088 
..(  31084 
..(  9085 
..(  31088 
..(  31087 
..(  31088 
..(  31098 
..(  31096 
..(  31097 
..(  1000 
.  (  1855 
..(  1989 
. .(  1905  - 
..(  1905JiJ8 
.^.(  1906 
. .(  1907 
.  (  1900 
. .(  1980..81 
..(  1067 
. .(  1068 
..(  1069 
..(  1070 
..(  1071 
..(  10731 
..(  1078 
..(  1074 
. .(  1075 
..(  1076 
..(  1077 
. .(  1084 


Practice 
467 
468. 
468, 
470. 
471. 
472. 
478 
474. 
475. 
476. 
477. 
478. 
479 
480. 
481 
482. 
488. 
484. 
485. 
486. 
487. 
488. 
489. 
491. 
492 
498, 
494 
495. 
496. 
497. 
498. 
499. 
500. 
601 
502 
608 
604. 
505. 


Act. 


Code  0.  P. 

1085 

1088 

1087 


Bepealed 
Bepeftled 
Bepealed 


1089 
1090 
1091 

loon 

1098 
1094 
1095 
1098 
1097 
1»09 
Hill 
IJilJI 
15118 
1914 
1915 
13116 
1917 
13118 
13119 

laao 
i«ai 
i!i»i 

10«1 

ioa« 

10318 

10314 

1095 

10316 

1897 

855,280 

855,260 

855,250 

10318 

1099 


odBBn^HbzKO  sJEcnoNs—pitAanoB  act  and  oode. 
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PnoiioeAit        C 
i  606 

Jode  0.  P. 
^  1080 

A  607 ' 

(  1081 

»  ''^ 

«  608 

^  1089 

y    WW 

$  609  Oanoeled 
4  510 ( 

^  1088 

r  «**"•  • 

&  511 i 

\  1085 

r  «*•* •••] 

«612 j 

$  518 j 

d  5U ( 

1  1086 
\  1057 
^  1087 

r  •**• ] 

$516 1 

&  516 i 

^  1003 
\  1004 

y  «'•'»•  ••••••••  3 

«  517 i 

^  1005 

4  518 i 

\  1006 

y  WAV •■••«■••••] 
&  519 i 

^  1010^0 

y  ^~^ ••••••••••J 

ft  520 i 

^  1011 

A  621 < 

\  10151 

y  "*" 1 

«62a \ 

<62S < 

i  1018 
\  1014 

6  524 i 

(  1015 

4  625 i 

^  1047 

&  526 < 

\  1048 

y  """^ •••••••••• J 

4  627 ( 

1  1050 

&  528 1 

\  1059 

y   ''"■^«  ••••••••    g 

4  629 i 

i  1058 

4  580 < 

t  10S4 

y  »'*'^»  •••••••••J 

4  581 < 

i  1046 

4  682 < 

1  861 

4  634 i 

\  849 

y  "»'••  •••••••••  J 

4  585 < 

^  8858 

4  586 < 

^  880 

^  537 

«65^ t 

4  689 < 

\  880 
1  848 

y  "*'*' ••••••••••J 

4  640 < 

\  844 

y  ^^^^ •»•••• ••••ji 

4  641 i 

1  845 

y  "^^   J 

4  642 < 

849 

y  ''*"•  •  • J 

4  648 ( 

\  849 

♦  644 4 

861 

Ptaotioe  Aoi        Ooda  O.  P. 
$  546 


$  646. 
$547. 
$548. 
$  649. 
$650. 
$651. 
$652. 
$658. 
$654. 
$  555. 
$  556. 
$  657. 
$  568. 
$  559. 
$660. 
$561. 
$  562. 
$  668. 
$  564'. 
$  565. 
$  566. 
$  567. 
$668. 
$  669. 
$  570. 
$571. 
$672. 
$  673. 
$674.. 
$  576. 
$  577. 
$678. 
$  579. 
$  580.. 
$681.. 
4  582. 
$  583.. 


868 
864 
865 

875 

866U(88 
866 
867 


869 

870 

870 

870 

870 

870 

870 

870 

870 

870 

870 

870 

1057 

978 

870 

859 

861 

851 

858 

855 

886 

887 

854.6.7 

469 


888 
876.6 
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p  noxxom— nuLonoB  10V  Aia>  com. 


PnelioeAot. 

(684 

i  685...  . 

(  686 

i  587 


i 
4 


688. 

689. 

690. 

691. 

692. 

693. 

694. 
t  606. 
(606. 
i  607. 
i  698. 
(699. 
(600. 
(601. 
(602. 
(  608. 
(  604. 
(606. 
(606. 
(  607. 


« 

4 
• 
4 
4 
4 
4 
4 


608. 


610. 

611. 

612. 

618 

614. 

616. 

617. 

618. 

619. 


Ood^O.  P. 
876^ 

8r0L.7» 


621 

622. .... 


960 
»I7 


800 

870^ 

881 

SOU! 

804 

805 

808 

896 

897.900 

901 

90» 

904 


9U 

91)8 

919 

914.4)16 

916 

917 

918 

9)10 

99a 

849 


906 

907.9 

910 

919 

9019 

748 

657 


Pnetioe  Aoi.        Ooda  0.  P. 

(628 (659 

(624 (  974 

(626 (  975 

(  626 (  976 

(627 (  977 

(  628 (  978 

(  629 (  979 

(  680  B«peftled  1854, 100 

(  681 (  994 

(  682  Bepeiled  1865,  250 

(  633 (  991 

(634 (  999 

(  685 (  995 

(  636 (  999 

(  637 (  980 

(  688 (  981 

639 (  989 

640 (  974 

(  641 (  988 

(  643... (  199^89 

(  646 (  1066 

(  646 (  1060 

(  647 (  1068 

(  650 (  1067 

(  651 (  664-69 

(  652 (  564-69 

(  658 :(  1108 

(654 (  648 

(  656 (  1918.19 

(  666 (  888 

(  658 (  886 

659 (  887 

660 (  887 

(  661 (  887 

(  662 (087 

(  668 (  1051 

(  664 (  690 

4  66.<> ..    .(  1084 
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PlobAieAst 

2 

S 

4 

9 

• 

7 

8 

9 

10 

11 

13 

18 

U 

15 

16 

17 

18 

10 

90 

21 

22 

28 

2i 

26 

27 

28 

29 

80 

81 

82 

88 

84 

85 

86 

87 


Code  0.  P. 
MM 


40. 


Probata  Ast       Coda  0.  P. 

i   41 #l«49 

(   42 i  IMO 


15196 
1999 
1999 
180)1 
180A 
1806 
1808 
1804 
1804 
1808 
1806 
180r 


1819 
1816 
1816 
1816 
1817 
1816 
18M 
18Ji8 
1894 
1897 
1896 
1899 
1880 
1881 
1889 
1888 
1888 
1889 
1840 
1841 


i 


48. 

44. 

45. 

46. 

47. 

48. 

48. 

60. 

61. 

52. 

58. 

54. 

55. 

56. 

57. 

58. 

50. 

60 

61. 

62. 

68. 

64. 

65. 

66. 

67. 


70. 
i    71. 

{72. 
78. 
4  74. 
j  16. 
(  76. 
(  77, 
4  78. 


1861 
1869 
1868 
1864 

1866 
1886 
1866 
1860 
1861 
1866 
1866 
1867 
1869 
1870 
1866 
1871 
1879 
1878 
1874 
1876 
1876 
1877 
1878 
1879 
1868 
1884 
1885 
1886 
1869 
1867 


1891 
1899 
1898 
1896 
189f 


23 


ooxanpoHDzno  nonoim— isobais  hos  AJa>  oodi. 


r            Frobata  Act. 

GodaO.  p. 

4    79 

....#1998 

4    80 

....#  ia9» 

4    81. 

....#  1400 

4    82 

....4  1401 

4    83 

...#  14M 

4    84 

....4  1408 

4    85 

...#  1404 

4    86 

,...#  1405 

4    87 

....#  1406 

4    88 

....4  1411 

4    89 

...4  1419 

9         80.  .  •       •  a  . 

....#  141S 

4  91 

....41414 

4    92 

....4  1415 

4    93 

....#1410 

4    94 

...4  1417 

4    95 

...4  1411 

1    96 

...4  1495 

1    97 

...#14M 

1    98 

....4  145M 

9    W  t  •••••< 

...4  1494 

#100 

....41497 

4101 

....#  1498 

4102 

....4  1499 

4103 

....#  1480 

4104 

....4  1489.99 

)105 

...4  1449 

4  106 

...41444 

4107 

....4  1440 

4  108 

...41440 

4  109 

...4  1447 

1            4U0 

...41440 

'            4U1 

...#  1449 

1            iin 

...#  1450 

1            4113 

...4  1451 

'            41U 

...4  1459JW 

4115 

...#  1510 

4116. 

. .  .#  1458 

Probata  Aol        Goda  0.  P. 

i  117 4  !*»• 

$118 41400 

4U9 4  1461 

4120 41404 

4121 #1405.79 

4  122 #  1400 

#123 #  1407 

4  125 #  1408 

#126 #1409 

4127 41470 

4128 41400U91 

#  129 4  1499 

#180 41409 

#181 #  1994-95 

#182 #1400 

4  188 #  1407 

4  134 #1490 

#185 #  1699 

#186 4  1500 

#187 #1501 

#188 #1509 

#189 #1509 

#140 #1504 

#141 #1505 

#142 #1507 

#148 #1509 

#144 #1509 

{145 #1510 
146 #  1511 

#147 #  1519 

#148 #1517 

#  149 #1519 

#150 #1599JI8 

#161 #1595 

#152. #1590 

4158 41590 

4158 41590J99 

4154 41566 


17 


00BBX8POin>INO  SECTKfim— PBAOnCBAOTAld)  OODA. 


278 

279 

280 

281 


283. 
284. 
286. 
286. 
287. 


290. 
291. 
292. 


291. 
295. 


297. 
298. 
299. 
800. 
801. 
802. 
808. 
*80i. 
805.. 
806. 
807. 


810. 
SU. 
812. 
818. 
814. 
816. 


Code  C.  P. 
,  .$  760 

.^  TOT 
..i  768 
. .(  769 
.  .i  770 
.  .i  771 
..$  77« 
. .(  778 
.  .$  774 

•  i  775 
..$  776 
.  .$  777 
..^  778 
..♦  779 
.  .i  780 
..^  781 
.  .$  789 
..^  788 
..$  784 
.  .i  785 
..$  786 
.  i  787 
.  .i  788 
..^  789 
..i  790 
.  4  791 
.  i  799 
..^  798 
,  .f  794 
.  .$  796 
„i  796 
.  .^  797 
..^  808 
..$804 
..^  806 
..$  806 
..^  807 
..$  808 


Praotioe  Act.        Code  0.  F« 

$  816 $  809 

i  817 f  818 

$  818 $  814 

i  819 $  816 

$820 i  816 

j  321 $  817 

$  822 $  818 

i  823 i  819 

$  824 (  8)10 

825 $  8JU 

826 $ 

$  327 $ 

$  328 $  884 

829.... $  «I6 

880 (  886 

881 (  887 

832 (  8«7 

4  883 $  986 

i  334 ^  987 

335 i  988 

336 i  989 

j887 $»40 

$838 

$389 A 

$840 aS 

$841 Ijf 

J842 45 

$848 S 

$844 

$845 $966 

$  846 $  950.964 

$847 $  968 

$  848 $  941 

849 $  949 

850 $  948 

$851 $  944 

$  352 $  945 

$  363 $  946 
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Fnetioe  Act 

OodeO.P 

j854 

. . .(  947 

(855 

...(  948 

(866 

...(  949 

i  867 

«  868 

...(  959 

(869 

•  •  y 

. . .(  969 

(  860 

...(  941 

(  861 

. . .(  941 

(862 

...(  941 

m   8o3. • . • • ■ a 

•« 

(864 

::: } 

(  865 

(866 

w   ^^^» ♦•■••• 

(  867 

...(  980 

(  868 

•  •  'y 
....(  989 

(869 

...(  990 

(  870 

...(  991 

(  871 

...(  9951 

(  872 

. . .(  999 

(  878 

•  •  •y 
...(  994 

(874 

•  •  "y 
...(  118A 

(  875 

...(  1198 

y  ^"^«  •  •  ••  •  • 

(  876 

...(  1184 

y       ^' •••••• 

(  877 

,...(  U88 

y  "•■••••••« 

(  878 

I  *  *  -y       •— 

. . .(  1189 

(  879 

•  •  •  y 

...(  1140 

(  380 

•  •  •  r 

...(  1981 

y     www ••««••• 

(  881 

..  (  1989 

y  *'^*  ••••••• 

(  882 

...(  15M8 

(  888 

...(  1984 

y  "*"'•  •••••• 

(  884 

...(  1986 

(  885 

...(  15186 

y  ''*'^*  •••••• 

(  386 

...(  1987 

y  •"'^*  •••••• 

(  887 

. . .(  1988 

(  888 

. . .(  1989 

y  "''»'•  •••••• 

(  889 

...(  1990 

y  ^'^'^*  •••••• 

(  890 

...(    997 

y       ^ ••••••• 

(891. 

•  •  'y 

...$  1879 

Practioe  Act.        Oode  0.  P. 

892 (  1879 

898  Bepealed  1870 

(894 (1880 

(895 (  1881 

(  896 (  1881 

(  397... (  1881 

(  898 (  1881 

(  899 (  1881 

(400 (  1889 

(401... (  1884 

(402 (  1986 

(402 (  1989 

(408...., (  1986 

(404 (  1987 

(  405 (  1988 

(  406 (  1990 

(407 (  9064 

(408 (  9065 

(  409 (  1991 

(410 (  1999 

(411 (  1999 

(412 (  1996 

4     (418 (1996 

(414 (  1997 

(415 (  9067 

(416 (9068-9 

(418 ^. 

(419 9 

(420 

(421 

(422 

(  428 

(  484 (  90151 

(425 (  9018 

(  426 (9014 

(427 (  9015 

(  428 (  9091 
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Practice  Act.        Code  0.  P. 

^467 (  1085 

(468 $  1080 

$468 (1087 

(470 (  1088 

(471 (  1089 

(  472 (  1090 

(478    (1091 

(474 (  109a 

(475 (  1098 

(476 (  1094 

(477 (  1095 

(478 (  1090 

(479 (  109T 

(480 (  1»09 

481 (1911 

482 (  19151 

488 (  1913 

(484 (  1914 

(485 (  1915 

(486 (  1910 

(487 (  1911 

(488 (  1918 

(489 (  1919 

(491 (  1990 

(482 (  1991 

(  498 (  1999 

(494 (  1091 

(495 (  1099 

(496 (  1098 

(497 (  1094 

(498 (  1095 

(499 (  1096 

(  500 (  1097 

(  501  Bepeftled  1855,  280 
(  502  Bepeftled  1855,  250 
(508  Bepeftled  1855,  250 

(  604 ...(  1098 

(  505 (  1099 


l^iactieeAct. 

Code  0.  P. 

^  429 

. . .(  9081 

4  480 

...4  9089 

i  431 

...4  9084 

«482 

i  •  •  jP     ^^^0^^^w 

♦  «3 

...(  9094 

i  484 

...(  9095 

I  485 

...(  9090 

(  486 

...(  9097 

i  4S7 

...(  9088 

4  438 

...(  9084 

4  489 

...(  9085 

i  440 

..(9086 

i^ 

...(  9087 

4442 

...(  9088 

4  443 

...(  9098 

4  444 

...(  9096 

4  445 

...(  9097 

4  446 

...(  1000 

4  447 

..  (  1855 

4  448 

...(  1989 

4  449 

...(1905 

4  450 

...(  1905-99 

4  461 

...(  1900 

4  462'. 

...(  1907 

4  458 

..  (  1900 

4  454 

. . .(  1980..81 

4  455 

...(  1067 

4  456 

...(  1068 

4  457 

...(  1069 

4  458 

...(  1070 

4459 

...(  1071 

4  460 

...4  1079 

4  461 

...(  1078 

4  462 

...(  1074 

4463 

...(  1075 

4*«4 

...4  1076 

4  465 

...4  1077 

4  466 

. . .(  1084 
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Pnoiioe  Aitt        Oode  0.  P. 

606 i  1080 

607 $  1081 

608 i  1089 

609  Oanoeled 

610 (  1088 

611 $  1086 

612 $  1088 

613 i  1051 

6U i  108T 


FtaotioeAoi 
t  646.... 

$  646 

$  647 

^648 

^  649 

(650. 


616. 
616. 
517. 
618. 
619. 
620. 


.(  1008 
(  1004 
.$  1005 
.(  1006 
.(  1010^0 
.$  1011 


621 (  lOlli 

522 (  1018 

628 $  1014 

624 i  1015 

626 ^  104T 

626 i  1048 

627 $  1050 

528 i  105A 

629 i  1058 

630 i  1054 


531. 

682. 

634. 

635. 

586. 

637. 

6^. 

689. 

540. 

541 

542. 

648. 

544. 


4  1046 
.i  801 
.$  849 
.$  8858 
.(  889 

.$  889 
.$  848 
.(  844 

.$  845 
.$  849 
.^  849 
.(  861 


OodaO.P. 

..i  868 
..$  864 
>.(  865 

.$  875 


(  661 f  865U(88 

^652 i  866 

(663 $  867 

(  664 (  868 

(  655 i  869 

$  656 (  870 

$  657 $  870 

(  568 i  870 

$  659 $  870 

(  560 $  870 

$561 (  870 

I  662 (  870 

I  663, $  870 

$  564'. $8^0 

(  566 (  870 

$  566 $  870 

(  567 i  1057 

$668 $978 

$  669 $  870 

$  570 $  859 

$  671 i  851 

$  572 i  851 

$  573 $  858 

$574 $  855 

$676 $  886 

$577 $  887 

$  678 $  854.6.7 

$  679 $  469 

$  680 $858 

$  681 $  888 

$582 $888 

$  683 $  875-6 
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Pnotioe  Aot.        Ood^  O.  P. 

6M ^S75JS 

686 ^STT 

686 ^  8Ta-T« 


687. 
688. 
689. 
690. 
691. 
692. 
693. 
69i. 
696. 
696. 
697. 
698. 


4  881J) 

.i  885 

.$  890 
.^  8r0ul 
.$  881 
.^  891JI 
4  894 
.(  896 
.$  899 
.(  896 


PrtotloB  Aoi. 

628 

624 

626 

626 

627 

628 

629 

680  B«peftled  1864, 100 

681 $  994 

682  Bepeiled  1866,  250 


699 $  897.900 


600. 

001. 

602. 

608. 

604. 

606. 

606. 

607. 

600. 

600. 

610. 

611. 

612. 

618 

614. 

616. 


t  901 
.$  909 
,^904 
.$  995 
.$  911 
.$  91)8 
.$  918 
.(  914.915 
.$  916 

.$  9ir 

.$  918 
.(  990 
^  999 
.$  849 
.$  849 
.$  906 


617 ^  907-9 

618 $910 

619 i  919 

620 i  9019 

621 $  748 

622 (657 


OodaO.  P. 
.i  659 
4  974 
.$  975 
.$  976 
.$  977 
,,i  978 
.  .i  979 


633. 
034. 
685. 
636. 
637. 
688. 
639. 
640. 
641. 
643. 


$  991 
.$  999 
.i  995 
.i  999 
.$  980 
.$  981 
.(  939 
.$  974 
.i  983 
.^  199^89 


646 $  1055 

646 (  1056 

647 $  1058 

650 $  1057 


651., 
662.. 
653.. 
654.. 
656.. 
656.. 
658.. 
659.. 


661, 

662. 


.$  564-69 
$  564.69 
:$  1108 
.$  548 
.$  1918-19 
.$  888 
.$  886 
.i  887 
.$  887 
.$  887 
.i  387 


668 $  1051 

664 $  696 

665 ..    .6  1<>34 
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FiobitoAol 

% 

S 

4 

5 

• 

7 

8 

9 

10 

n 

13 

18 

u 

15 

18 

17 

18 

10 

90 

ai 

22 

28 

2i 

26 

27 

28 

29 

80 

81 

82 

88 

84 

85 

86 

87 


OodeO.P. 
MM 


iO 


1M9 


15198 
1999 
1899 
180A 
1809 
1805 
1808 
1804 
1804 
1808 
1800 
180T 
1808 
18131 
1815 
1815 
1810 
1817 
1818 
18M 
18«8 
1894 
189V 
18M 
18»9 
1880 
1881 
188a 


1888 
1889 
1840 
1841 


Proteta  Ast       Coda  0.  P. 
41 (  1849 

42 $  1850 

48 ^1861 

44 f  18511 

45 i  1858 

46 MS<^ 

47 $  1855 

48 $  1850 

48 ^850 

60 $  1800 

51 i  1801 

62 $  1805 

68 i  1800 

64 1  180T 

66 i  1809 

66 $  1870 

67 i  1808 

68 i  1871 

69 i  187« 

60 $  1878 

61 $  1874 

62 $  1875 

68 i  1870 

64 i  1877 

66 i  1878 

66 i  1879 


i 


\ 
I 


67. 


70, 
71. 
72. 
78. 
74. 
76. 


.$  1888 
i  1884 
,i  1885 
.i  1880 
.^  180A 
4  1887 
4  1888.80 
.i  1891 
i  189» 


i    76 ilWB 

$    77 i  1890 

4    78 i  189f 


23 


ooBBBPoirDziio  nonoRB— isoBAn  hos  laB  oodi. 


Probata  Act. 

79 

80 

81,.... 

82 

83 

84 

85  .... 

88 

87 

88 


GodaO.  P. 
1998 


90. 
91. 
92. 
93. 
94. 
95. 
96. 
97. 


99. 
100. 
101. 
102. 
103. 
104. 
105. 
106. 
107. 
108. 
109. 
UO. 
lU. 
112, 
118. 
114. 
115. 
116. 


1400 
1401 
14M 
1400 
1404 
1405 
1406 
14U 
1419 
141S 
1414 
1415 
1410 
1417 
1411 
1495 
1496 


1494 
1497 


1499 
1480 


1448 
1444 

1440 

1446 

1447 

1448 

1448 

1450 

1451 

1459^8 

1516 

1458 


Probata  Aol 

(  117 

M18 

%  U9 

$1^ 

t  121 

(122 

(123 

i  125 , 

(126 

(127 

(128 

(129 

4  180 

4  181 

(182 

(188 

(134 

(185 

(186 

(187 

(188 

(189 

(140 

(141 

(142 

(148 

*1*A 

145 

146 

(147 

y  X40. • • • • • 

(149 

(150 

(151 

(152. 

(158 

(168 

(154 


{ 


Coda  0.  P. 
1459 
1460 
1461 
1464 
1465.98 
1466 
1467 
1468 
1469 
1470 
1490U81 
1499 
1498 


1496 
1497 
1498 

1499 


1501 


1508 

1504 

1508 

1507 

1508 

1509 

1510 

1511 

1519 

1517 

1518 


1595 


1586 
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$155 

t  156..... 

1 157 

f  158. 


Oode  0.  P. 
.,f  158T 
..$  15M 
..$  15S9 


Probate  Act 


Code  O.  P. 


t  150 $  1589 

160 $  1541 

161 ♦**** 

163 i  154S 

168 ^  1544 

164 ^1545 

165 i  1546 

166 f  1647 

167 i  1648JS0 

168 f  1551 

160 (15551 

170.... f  1558 

171 f  1554 

172 $  1565 

178 i  1556 

174...; i  155T 

176 .(1558 

176 i  1550 

177 $  1560 

178 >1«61 

179 f  166» 

180 i  1568 

181 $1564 

182 $  1565 

188 i  1566 

184 i  1567 

186 $  1568 

186 i  1569-70 

187 (1569 

188 4  1571 

180 i  Villi 

190 f  1579 

J  191 (1674 

4  192 $  1676 


f  198. 
104. 
,195. 
f  IM. 
$  197. 

I  199. 
$200. 
$201. 
$202. 
$208. 
$  204. 
$  205. 
$  206. 
$207. 
$  208. 
$209. 
$210. 
$  211. 
$212. 
$  218. 
$214. 
$215. 
$216. 
$217. 
$218. 
$219. 
$220. 
$  221. 
$222. 
$228. 
$224. 
$225. 


$227. 
$228. 
$  229. 
$  280. 


1576 
1681 


1684 

1586 
1686 
1687 


1689 

1590 

1691 

1697 

1598 

1599 

1600 

1601 

1609 

1608 

1604 

1605 

1608.7 

16151 

1618 

1014 

1816 

1618 

1617 

1818 


:{ 


18518 
18514 
18515 
18518 
18517 
165M 
16519 
1680 
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f  281 

Ood«  0.  P.     Pro 
(1881               1 

iMKtoAol 

(270 

\m, 

1272 

\  278 

|274 

^270 

0080  O.F. 
...J  1888 
....f  1884 

^882 

$  1888               \ 

4  288 

(1888'              \ 

....(1886 

V    jRVS.  a  .  a  • 

f  286 

•  -  .  a .y   M999                       ^ 

^1888               1 

....(  1888 
....(  1881 

4  296  .... 

(1888               j 

....4  1888 

(287 

4  288 

..,.(188f               \ 
(  1888               ( 

I  276 

..A  1999 

^  277 ,4 

....(1886 

\  289 

1278 

i279 

1280 

\  281 

^282 

1288 

i284 

^286 

i  286 

\  287 

f  288 

i289 

(290 

(291 

f  298 

(294 

^296 

i296 

\  297 

....(1888 

4  210 

(1888               { 

....(1887 

f  la 

(1846               j 

....(1888 

f  M2 

(1848               j 

....(  1488 

^  848 

(184V 

....(  1411 

|844 

(1848               1 

....(1487 

f  246 

(1848               { 

....(  1488 

(1858               j 

....(  1488 

|847 

(  1851               \ 

....(  1440 

f  248 

(1858               j 

....(  1704.A 

f  210 

(  1868 

....(  1710 

1  260 

4  1868               ( 

,...(  1708 

1261 

(  1858               j 

. . . .(  1711 

0  268.  > » » » 
|268 

(  1880               j 

(  1881               1 

4  1881               j 

....(  8008 
....(  1718 
....(  1818^9 

f  266 

....(  1718 

^266 

(1881               { 

....(1718 

1 187 

f  268 

(  1885               { 

\  298...... 

....  ^ 

f  fg$ 

\  299 

..••  15 

|290 

(  1888.88         \ 

f  80O 

I  801 

....  li 

0  961. ••• 
4  882 

(1877               i 

(802 

1802 

(802 

....(1788 

i           f882 

..   .(  1788 

(  1878               1 

....(  1789. 

1                      y   ^H^mmmm* 

I           f886 

(804 

(806 

(806.. 

\  306 

....(1788 

1           4  886 

(1888               1 

....(  1789 

fS?::::: 

....(  1741-^4» 

f            4268 

1             CODE  Civ. 

(  1688               i 

...4  1780  . 

CODE  OF  CITlfpROCEDUEE 

OF   CALIFORNIA. 

PRELIMINAIl'X'  PROVISIONa 

1  Whca  this  Code  lakea  effect 

*   Hoi  lelnHcMTe. 

Bole  o[  coDstractlOD  ot  tbl>  Code. 

rrovlMODi  ■Imllu'  to  ei^iclng  Isn,  ho*  conitniM. 


I.  Bole  o[  coDstractlOD  ot  thia  Code. 

s.  Pro  ■  ■        ■    ■■ 

«.  Tei. , 

1.  CmutTBCtloii  ot  repea;  u  to  Mrtil 


w  dons  oik  hoIldBTi. 


29  f  BEliilMiNABY  PBOYISIOKS.  §§  4-9 

'^atroactiTe— 1  Cal.  65}  4  Gal.  127;  5  Gal.  492;  6  Gal.  430;  28  Cal.  320;  SO 
007143;  89  CaL  309;  52  Cal.  293. 

'   §  4.  The  rule  of  the  common  law,  that  statutes  in  dero-  4 

giltion  thereof  are  to  be  strictly  construed,  has  no  applica-  ccp 

tion  to  this  Code.    Tlie  Code  establishes  the  law  of  this  61  2ia 

State  respecting  the  subjects  to  which  it  relates,  and  ita  64     7 

proYisions  and  all  proceedings  under  it  are  to  be  liberally  ^  j-tj 

construed,  with  a  view  to  effect  its  objects  and  to  promote  ^^  ^^^ 

justice.  65  sas 

Construction  of  statates-See  sees.  1858, 1859;  6  Cal.  359;  11  CaL  215;  66  289 

13  Cal.  8S;  17  CaL  487;  31  Cal.  359;  45  CaL  429;  49  Cal.  68.  66  810 

Title  of  act-d  Cal.  195:  10  Cal.  315:  16  Cal.  359;  19  CaL  612;  36  CaL  596;  72    KO 

47  CaL  222;  61  Cal.  304, 624;  52  Cal.  459, 553,  74    76 

Conflict  of  code8--«l  Cal.  295.  ^  '^^ 

State  practice  and  Federal  C0iirts-61  Cal.  479.  ^!^  ^l'^ 

Liberal  interpretation  of  Oode— See  sees.  452. 475.  ^:{  '4/^ 

§  5.  The  provisions  of  this  Code,  so  far  as  they  are  sub- 
stantially the  same  as  existing  statutes,  must  be  con-        ^ 
strued  as  continuations  thereof  and  not  as  new  enact*      49  412 
ments.  64  241 

Remedy,  when  cnmnlative— 2  Cal.  243. 

§  6.  All  persons  who  at  the  time  this  Code  takes  effect        5 
hold  office  under  any  of  the  acts  repealed  continue  to      c.^^^., 
hold  the  same  according  to  the  tenure  thereof,  except      ^  ^ 
tiiose  offices  which  are  not  conUnued  by  one  of  the  codes 
adopted  at  this  session  of  the  legislature. 

§  7.  When  any  office  is  abolished  by  the  repeal  of  any 
act,  and  such  act  is  not  in  substance  re-enacted  or  contin- 
ued in  either  of  the  codes,  such  office  ceases  at  the  time 
tiie  codes  take  effect. 

Bepeal— 19  Cal.  612;  49  Gal.  273. 

§  8.  Ko  action  or  proceeding  commenced  before  this  -     - 
Code  takes  effect,  and  no  right  accrued,  is  affected  by  its       g 
provisions,  but  tne  proceedings  therein  must  conform  to      ccp 

the  requirements  of  this  Code  as  far  as  applicable.  47    58^ 

See  Civil  Code,  sees.  6,  20;  also  repealing  clause  at  the  end  of  this  ^ 
Code. 

Pending  action8-23  Cal.  47;  31  Cal.  122;  45  Cal.  221;  46  CaL  643;  47 
CaL  59, 645;  48  CaL  29, 646;  49  Cal.  269, 340, 446, 454. 
Bight  accmed— 48  Csd.  643. 

§  9.  When  a  limitation  or  period  of  time  prescribed  in 
any  existing  statute  for  acquiring  a  right  or  barring  a 
remedy,  or  for  any  other  purpose,  has  begun  to  run  before 
this  Code  goes  into  effect,  and  the  same  or  anv  limitation 
is  presoribed  in  this  Code,  the  time  which  has  already 
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§  i.x.  11  COO  ursc  aay  oi  «ianuar7«  •>•«'  .    enty-second. 
day  of  February,  the  fourth  day  of  July,  or  the  twenty-* 
fifth  day  of  December,  falls  upon  a  Sunday,  the  Monday 
following  is  a  holiday.    [In  effect  July  Ist,  1874.]  *  ^ 

§  12.  The  time  in  which  any  act  provided  by  law  is  to 
be  done  is  computed  by  excluding  the  first  day  and  in-    ^ 
eluding  the  last,  unless  the  last  day  is  a  holiday,  aM  then .  ^ 


it  is  also  excluded. 
See  sec.  476.  >^ 

Fraction  of  day— 1  Cal.  415;  14  Cal.  JS67;  49  CaL  285»  289. 
Operation  of  statute— 1  Cal.  407.  ^  ^^ 


C, 
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at 
104 


^<?!^ 


Oompatation  of  time-8  CaL  412;  15  Cal.  384;  80  CaL  828;  dJ^  aL  487; 
«1  Gal.  514. 
Sanday-«  CaL  660;  31  Cal.  241, 272;  47  CaL  579;  50  CaL  210. 

§  13.  Whenever  any  act  of  a  secular  nature,  other  than 
a  work  of  necessity  or  mercy,  is  appointed  by  law  or  con- 
tract to  be  performed  upon  a  particular  day,  which  day 
falls  upon  a  holiday,  such  act  may  be  performed  upon  the 
next  business  day,  with  the  same  effect  as  if  it  had  been 
performed  upon  the  day  appointed. 

§  14.  When  the  seal  of  a  court,  public  officer,  or  per- 
son, is  required  by  law  to  be  affixed  to  any  paper,  the 
word  ''sear*  includes  an  impression  of  such  seal  upon 
the  paper  alpne,  as  well  as  upon  wax  or  a  wafer  affixed 
thereto. 

See  sees.  147  to  153,  and  1929  to  1934. 

Seal,  •nflSciency  of— 5  Cal.  220, 315;  13  CaL  221,  510;  15  CaLKS;  30 
CaL  ISO. 
Imports  consideration— 10  CaL  462. 
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Distinction  abolished— 12  Gal.  286;  13  GaL  34. 
TTnder  Mexican  BTstem— 5  Gal.  467;  7  Gal«  154;  12  Cal.  149. 
G«nerally-«  Cal.  664 ;  12  Cal.  564 ;  13  Cal.  45, 221»  502 ;  14  Gal.  20;  16  Cat 
166, 201;  23  Gal.  151;  25  Cal.  539;  31  Cal.  67;  32  GaL  450;  33  GaL  11. 

§  15.  Words  giving  a  joint  authority  to  three  or  more 
pablic  officers  or  other  persons  are  construed  as  giving 
%  sach  authority  to  a  majority  of  them,  unless  it  is  other- 
wise expressed  in  the  act  giving  the  authority. 
Talcott  V.  Blaadinsr*  Marcb  IQtb,  1880. 

§  16,  "Words  and  phrases  are  construed  according  to      t* 
the  context  and  the  approved  usage  of  the  language ;  out       c^?^ 
technical  words  and  phrases,  and  such  others  as  have     9i  * 
acquired  a  peculiar  and  appropriate  meaning  in  law,  or 
are  defined  in  the  succeeding  section,  are  to  be  construed 
according  to  such  peculiar  and  appropriate  meaning  or 
definition. 

§  17.  Words  used  in  this  Code  in  the  present  tense 
ii^clude  the  future  as  well  as  the  present;  words  used  in 
the  masculine  gender  include  the  feminine  and  neuter: 
the  singular  number  includes  the  plural,  and  the  plural 
the  singular;  the  word  "  person  *'  includes  a  corporation  as 
well  as  a  natural  person;  writing  includes  printing;  oath 
includes  affirmation  or  declaration;  and  every  mode  of 
oral  statement,  under  oath  or  affirmation,  is  embraced  by 
the  term  "testify,"  and  ever^  written  one  in  the  term 
"depose; "  signature  or  subscription  includes  mark,  when 
the  person  cannot  write,  his  name  being  written  near  it, 
and  witnessed  by  a  person  who  writes  his  own  name  as  a 
witness. 

The  following  words  also  have  in  this  Code  the  significa- 
tibi|  attached  to  them  in  this  section,  unless  otherwise  ap- 
paa^nt  from  the  context: 

11  The  word  "property  "  includes  both  real  and  personal 
property. 

2.  The  words  "real  property"  are  coextensive  with 
lands,  tenements,  and  hereditaments. 
\    3.  The  words  "personal  property"    include   money, 
'goods,  chattels,  things  in  action,  and  evidences  of  debt. 

4.  The  word  "month"  means  a  calendar  month,  unless 
otherwise  expressed. 

5.  The  word  "will"  includes  codicils. 

6.  The  word  "writ"  signifies  an  order  or  precept  in 
writing,  issued  in  the  name  of  the  people,  or  of  a  court 
or  judicial  officer,  and  the  word  " process"  a  writ  or  sum- 
mons issued  in  the  course  of  judicial  proceedings. 

7.  The  word  "State,"  when  applied  to  the  different 
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parts  of  the  United  States,  includes  the  District  of  Colam- 

Diaand  the  Territories;  and  the  words  "United  States'* 

may  include  the  District  and  Territories..    [In  effect  July 

1st,  1874.] 

«»Per86n"— 4Cal.  304. 
**  Signatiire  "—48  Cal.  565 ;  49  Gal.  413, 563. 
"  Property  "—43  Cal.  331 . 
"Month''— 21  Cal.  393;  31  Cal.  174;  32  Cal.  347. 
^         "Wm"-43Cal.331. 

-'f  §  18.  No  statute,  law,  or  rule  is  continued  in  force,  be- 
/  cause  it  is  consistent  with  the  prorisions  of  this  Code  on 
the  same  subject;  but  in  all  cases  provided  for  by  this 
Code,  all  statutes,  laws,  and  rules  heretofore  in  force  in 
this  State,  whether  consistent  or  not  with  the  provisions 
of  this  Code,  unless  expressly  continued  in  force  by  it, 
are  repealed  and  abrogated. 

This  repeal  or  abrogation  does  not  revive  any  former 

law  heretofore  repealed,  nor  does  it  affect  any  right  al- 

■lg        ready  existing  or  accrued,  or  any  action  or  proceeding 

ecp      already  taken,  except  as  in  this  Code  provided;  nor  does 

47    59     it  affect  any  private  statute  not  expressly  repealed. 

49  597        See  sees.  3, 8 ;  also  repealing  clause  at  the  end  of  this  Code. 

63  680  Repeals  generall7-6  Cal.  381;  8  Cal.  377;  19  CaL  601;  20  Cal.  96;  89 
84  90?      ^*1-  3;  40  Cal.  419;  41  Cal.  435;  46  Cal.  97 ;  49  Cal.  273. 

^1  »f^        Repeals  by  impUcation-7  Cal.  401;  10  Cal.  315;  18  CaL  439;  28  Cal. 

64  258      ^^'  ^®  Cal.  86;  63  Cal.  412, 571. 

an  '^n?  Amendments  and  conflictingL^attites— 5  Cal.  414;  6  Cal.  92;  20  Cal« 
7^  o^Q  ^7;  36  Cal.  320:  Z&  Cal.  622;  38  Cal.  572;  43  CaL  660;  44  Cal.  430;  46  Gal. 
/rf  269       19;  49  Cal.  353. 

Oorrelative  statutes-6  Cal.  41;  31  Cal.  34, 122;  35  Cal.  708. 

Statutes  continued  in  force— 49  CaL  392, 696;  60  CaL  117;  53  Cal.  361, 
671. 
Limitations— See  sec.  9. 
Retroactive  effect— See  sec.  3. 

§  19.  This  act,  whenever  cited,  enumerated,  referred 
to,  or  amended,  may  be  designated  simply  as  the  *'  Code 
of  Civil  Procedure,"  adding,  when  necessary,  the  number 
of  the  section. 

§  20.  Judicial  remedies  are  such  as  are  administered 
by  the  courts  of  justice,  or  by  judicial  officers  empowered 
for  that  purpose  by  the  constitution  and  statutes  of  this 
State. 

§  21.  These  remedies  are  divided  into  two  classes: 

1.  Actions;  and, 

2.  Special  proceedings. 

§  22.  An  action  is  an  ordinary  proceeding  in  a  court  of 
justice,  by  which  one  party  prosecutes  another,  for  the  en- 
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72  K39  forcexnent  or  protection  of  a  right,  the  redress  or  preyen- 

73  4S5  tion  of  a  wrong,  or  the  punishment  of  a  public  offense. 

§  23.  Every  other  remedy  is  a  special  proceeding. 

See  sees.  52, 76, 1022, 1063, 1064, 1109, 1110,  and  Part  in  of  this  Code, 
generally. 

Special  proceedings— 5  Cal.  43,  279;  13  Cal.  145;  14  Cal.  479;  15  GaL 

91;  19  Cal^218;  24  Gal.  126, 449, 457;  31  GaL  83. 261;  34  CaL  635:  42  Cal.  85; 
49  GaL  139. 

§  24.  Actions  are  of  two  kinds: 

1.  Civil;  and, 

2.  Criminal. 

See  Part  n  of  this  Code,  sec.  307,  et  $eg, 

§  25.  A  civil  action  arises  out  of— 

1.  An  obligation. 

2.  An  injury. 
49CaL465. 

§  26.  An  obligation  is  a  legal  duty,  by  which  one  per- 
son is  bound  to  do  or  not  to  do  a  certain  thing,  and  arises 
from: 

1.  Contract;  or, 

2.  Operation  of  law.    [In  effect  July  1st,  1874.] 
See  Civil  Code,  sec.  1427,  et  seq, 

§  27.  An  injury  is  of  two  kinds: 

1.  To  the  person;  and, 

2.  Topro{)erty. 

§  28.  An  injury  to  property  consists  in  depriving  its 
owner  of  the  benefit  of  it,  which  is  done  by  taking,  with- 
holding, deteriorating  or  destroying  it. 

Cause  of  injury— 45  CaL  534. 

§  29.  Every  other  injury  is  an  injury  to  the  person. 

0     m§  30.  A  civil  action  is  prosecuted  by  one  party  against 
p    another  for  the  enforcement  or  protection  of  a  right,  or 
^  the  redress  or  prevention  of  a  wrong. 
See  sec.  307,  et  seq. 

§  31.  The  Penal  Code  defines  and  provides  for  the  pros- 
ecution of  a  criminal  action. 

§  32.  When  the  violation  of  a  right  admits  of  both  a 
civil  and  criminal  remedy,- the  right  to  prosecute  the  one  is 
not  merged  in  the  other. 


PART  I. 
OF  COTTRTS  OF  JUSTICE. 

TITLE  I. 

OROANIZATION  AND  JURISDICTIOir. 

Chap.   I.  Goubts  of  Justice  or  General.    §§  33,  34. 

II.  Court  of  Impi^achment.    §§  36-39. 

m.  Supreme  Court.    §§  40-56. 

IV.  Superior  Courts.    §§  65-79. 

V.  Justices*  Courts.    §§  85—115. 

VI.  Police  Courts,    J 121. 

Vn.  General  Frotisions  respectinq  Courts  of 
Justice.    §§  124r-153. 

[34] 
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CHAPTER  I. 
COX7RTS  OF  JUSTICE  VX  OENSRAL. 

$  33.  The  neyeTal  courts  of  this  State. 
S  34.  Courts  of  record. 

§  3^  The  following  are  the  Courts  of  Justice  of  this 
State: 

1.  The  Court  of  Impeachment; 

2.  The  Supreme  Court; 

3.  The  Superior  Courts; 

4.  The  Justices*  Courts; 

5.  The  Police  Courts,  and  such  other  inferior  courts  as 
(he  I/egislature  may  establish  in  any  incorporated  city  or 
town,  or  city  and  county. 

See  Const.  CaL  arts.  8  and  6. 

For  sabd.  5.  see  Const.  CaL  art  6,  see.  13. 

JURIBDIOnOll'. 

Aeoniied-how,  16  Cal.  389;  34  CaL  391 ;  35  Cai.  528;  83  CaL  428;  39  GaL 
43S;  M  Gal.  356;  46  Cal.  610;  60  CaL  68, 203, 498;  53  CaL  44. 

Adjonmment-^flect  of,  1  CaL  409;^  4  Cal.  280;  7  CaL  53;  19  CaL  Wt 
85 OaL 49, 170;  27  CaL  172, 492;  28 Cal.  335:  30  CaL  192;  34  CaL  329,  479;  89 
CaL  189;  44  Cal.  85.   But  see  sees.  47*  48, 73, 74. 

Admiralty  and  maritime— 1  CaL  485;  2  Cai,  308;  5  Cal.  288;  6  Cal.  Itf; 
9  CaL 697;  13  CaL  370;  84 CaL  676;  42  Cal. 227;  50  CaL  236. 

Admission— See  see.  415,  sabd.  4,  and  sec.  416. 

Agreement  as  to-2  CaL 74;  8  CaL  563;  14  CaL  279;  19  CaL  126;  40  OaL 
183;  42  CaL  125;  43  CaL  398;  50  CaL  447. 

Amomit— limitations  as  to,  1  CaL  15:  3  CaL  220;  5  CaL  230;  10  GaL  249; 
17  GaL  603;  22  CaL  170;  24  GaL  61 ;  30  Cal.  245, 546;  34  Cal.  28;  35  CaL  268; 
89  GaL  670;  40  Cal.  628;  45  CaL  71 ;  48  Cal.  160. 

Appeal— 1  CaL  15;  2  CaL  99;  3  CaL  426;  4  CaL  368;  6  CaL  685;  8  Cai. 
S97:  9  GaL  698:  10  CaL  50,249;  11  CaL  176:  15  CaL  502:  20  CaL  39,  388;  22 
GaL  82;  30  CaL  99, 546;  81  CaL  83, 261;  34  Cal.  28;  35  CaL  2U;  89  GaL  92; 
42  GaL  85;  45  CaL  71;  47  CaL  7, 109;  49  CaL  139;  50  CaL  211. 

Appearance-21  CaL  52;  28  CaL  668;  80  CaL  440;  81  CaL  842;  84  Gal 
577;42Gai.484. 
Baiiknipt07-47  Ca|.  481;  48  CaL  439, 452;  68  CaL  287. 

Oertlorari-4  CaL  186;  21  CaL  167;  26  Cal.  372;  SO  GaL  99;  89  OaL  079;  87 
CaL  454;  40  CaL  479, 481 ;  43  Cal.  365;  47  CaL  7. 

Common  law— 2  CaL  09, 146;  6  Cal.  359;  39  CaL  98. 

Ooncnrrent— 2  CaL  308;  7  Cal.  348;  8  CaL  27, 34,  67,  268;  9  OaL  77,  607; 
21  CaL  438;  80  CaL  573;  42  CaL  227. 

Consent— See  Aobeembnt. 
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Oonstitatlonal  changes,  as  to->21  CaL  415;  sees.  SI,  02,  79, 76, 77, 112» 
113,  !!«• 

Oonstitntloiialit7  of  laws-7  Cal.  65;  10  Cal.  293;  11  Oal.  176;  13  CaL 
24;  17  CaL  548:  24  Cal.  427;  28  CaL  118;  30  Cal.  99;  81  Cal.  261;  32  CaL  242; 
33  CaL  212;  84  (^.  620;  41  Cal.  147 ;  42  CaL  816. 

Oo-ordinate,  9  Cal.  77. 606;  10  CaL  49S. 

Oosts-^0  CaL  546;  50  CaL  30. 

Oonrts— Jurisdiction  as  to  otiier,  8  Cal.  27, 84, 67,  268;  9  CaL  77,  607; 
11  Cal.  76;  37  Cal.  268;  39  CaL  167;  49  CaL  831;  51  CaL  145, 562.   ■ 

Definition— 10  CaL  293;  43  CaL  365;  44  CaL  85. 

Demurrer  to— 16  Cal.  432. 

Eqnit7-3  Cal.  130;  6  Cal.  876;  7  Cal.  348;  10  Cal.  029, 575;  18  CaL  021, 
659, 597, 626;  21  Cal.  438;  24  Cal.  61 ;  30  Cal.  440;  33  CaL  45;  36  CaL  639;  98 
Cal.  265-;  51  CaL  431 ;  53  CaL  656. 

£zclnsive-2  CaL  306;  5  CaL  268;  S3  Cal.  85, 683;  53  CaL  16, 412. 

Extent— 17  CaL  863;  36  Cal.  159;  49  Cal.  351. 

Forfeiture,  actions  for-^  CaL  212;  36  CaL  281. 

Fugitives-^  Cal.  238;  23  Cal.  585. 

Generall7-4CaL307;  6CaL685;  12Cal.l28;  13CaL589;  17CaL86S;  19 
Cal. 210. 374, 388;  23CaLS85;  27  CaL 492;  80 Cal.  99,440;  31  CaL  170;  82  CaL 
140;  33  Cal.  506;  84  Cal.  321:  37  CaL  69;  89  CaL 815<  41  CaL  202. 306;  43  Cal. 
818:  46  CaL  79, 245, 898;  47  CaL  524;  48  CaL  70, 127, 133;  49  CaL  351, 491;  51 
C^  8,255,435. 

Habeas  corpus— 26  CaL 872;  84CaL682;  38 CaL  145, 398, 499;  45CaL199; 

51  CaL  317. 

Incident^  of— See  sec.  187. 

Inferior  and  limited,  courts  of— 5  Cal.  195;  10  CaL  293;  12  CaL  288;  15 
CaL 297:  16 CaL 432:  20 CaL 39;  21  CaL  167;  23  CaL 402;  28 Cal.  118;  29  CaL 
807;  33Gal.3l8;  34 Cal. 821;  35 CaL 269;  36 CaL  135;  89CaL517;  43 CaL 455. 

Injunction— See  sees.  525, 526;  37  CaL  268. 

Legislative  powers  and  fiinctions  as  to— 5  CaL  9, 48, 230, 343;  6  CaL 
143, 532:  7  CaL  65:  8  Cal.  297:  13  Cal.  24:  17  Cal.  548;  25  Cal.  605;  80  CaL 
435:  82  Cal.  242;  33  CaL 279;  35  CaL 624;  42  CaL 65;  48  CaL 279;  50  Cat.  153; 

52  CaL  142. 

Limited— See  Htfsbiob;  also,  49  CaL  465. 

Loss  of— 4  CaL  280;  6  Cal.  21;  15  CaL  76;  49  CaL  690. 

MandamnB-15  Cal.  91 :  26  CaL  372;  29  CaL  807;  80  CaL  249, 485;  85  CaL 
818:  36  Cal.  283, 585;  89  CaL  189, 4U. 

Naturalization— 39  CaL  98. 

Nuisance-30  Cal.  573;  86  CaL  198;  40  CaL  896. 

Objections  to— 16  CaL  432. 

Person— See  Admissiozt,  Appbabancb,  Pxtblioatiov  of  Suv- 
XOirs;  5CaL494;  7CaL54;  34Cal.391;  36Cal.691;  46CaL610;  53CaL635. 

Presumption  as  to— 2  CaL  99, 146;  8  CaL  426;  5  CaL  149;  7  CaL  291;  10 
CaL  50;  12  Cal.  288;  17  Cal.  394, 871. 424;  23  Cal.  402:  27  Cal.  67,800;  31  CaL 
168,842;  33  Cal.  45, 318,505, 530;  84  CaL  391;  40  CaL  648;  44  CaL  856;  49  CaL 
208;  53  CaL  635. 

Process— 48  CaL  188. 

Prohibition,  writ  of— 26  Cal.  372;  52  Cal.  516. 
Publication  of  summons,  notice,  etc.— sec.  413;  12  CaL  100,283;  20 
CaL  81;  26  CaL  149;  27  CaL  295, 800;  30  CaL  611;  31  Cal.  342;  83  CaL 45, 506, 
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5N  1 34  CaL  891 :  37  Cal.  4fi6 :  39  Cal.  439 ;  44  CaL  356 ;  Belcher  v.  Cliainbera, 
53  Cal.  635,  oYemiling  Halm  v.  KeUy*  34.CaL  391. 

Becords-13  Cal.  24;  19  GaL  127;  30  CaL  439. 

Bestitntioii,  writ  of— 19  CaL  874. 

Special  cases— 5  CaL. 43, 195;  42  CaL  85. 

Stipnlation— See  Aobsbicent. 

Taxes,  suits  foi^24  CaL  61;  43  CaL  492;  45  CaL  199. 

Test  of— 30  CaL  546. 

Trespass— 39  CaL  315, 319. 

United  States  coiirtS;  generall7-4  Cal.  868;  9  CaL  698;  11  Cal.  176;  22 
CaL  S4;  25  CaL  605;  27  CaL  164;  28  CaL  98;  32  Cal. 231;  89  CaL  818;  49  CaL 
526. 

Vacation— See  ADJOiTBirHENT. 

yenae-37  Cal.  190;  46  Cal.  245;  49  CaL  851. 

Want  of-7  CaL  54;  8  Cal.  563:  12  Cal.  100:  16  Cal.  389;  17  CaL  130:  23 
CaL402:  27CaL300;  28  CaL  115;  30CaL440;  34CaL39i;  37  CaL 458;  39  CaL 
670;  62  Cal.  97. 

<<  Within  the  jurisdiction/'  defined— 12  CaL  306. 

Witness— 36  CaL  522. 

§  34.    The  courts  enumerated  in  the  first  three  subdi* 
visions  of  the  last  preceding  section  are  courts  of  record. 
Const.^  CaL  art.  6,  sees.  12, 22. 
Oonrt  of  record— definition,  34  CaL  391;  62  CaL  220. 

CODB  Civ.  1*800.— 4. 


T"*- 
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CHAPTER  n. 
COX7RT  OF  IMPBACHMZOrr. 

86.  Members  of  the  court 

87.  Jurisdiction. 
38.  Officers  of  tlie  court. 
89.  Trial  of  impeachments  provided  for  In  the  Penal  Code. 

36  §  36.    The  Court  of  Impeachment  is  the  Senate;  when 

ccp        sitting  as  such  court,  the  senators  shall  be  upon  oath;  and 
107 118     at  least  two-thirds  of  the  members  elected  shall  be  neces- 
sary to  constitute  a  quorum. 
Const.  Cal.  art.  4,  sec.  17;  art.  6,  sec.  1. 

§  37.  The  court  has  jurisdiction  to  try  impeachments, 
when  presented  by  the  Assembly,  of  the  Governor,  Lieu* 
tenant-Governor,  Secretary  of  State,  Controller,  Treas- 
urer, Attorney-General,  Surveyor-General,  Chief  Justice 
of  the  Supreme  Court,  Associate  Justices  of  the  Supreme 
Court,  and  Judges  of  the  Superior  Courts,  for  any  misde- 
meanor in  office. 

Const.  Cal.  art.  4,  sec.  18. 

Other  civil  officers-45  CaL^. 

§  38.   The  officers  of  the  Senate  are  the  officers  of  the 
court. 
See  Penal  Code,  sees.  10,  and  737  to  753. 
Impeachment— manner  of,  45  Cal.  200. 

§  39.    Proceedings  on  the  trial  of  impeachments  are 
provided  for  in  the  Penal  Code. 
See  Penal  Code,  sec.  737  et  seq. 


CKAPTBB  m. 
SUFRBBCB  COURT. 


S  40.  The  Supreme  Conrt  Bball  consist  of  a  Chief  Jos- 
ttce  and  six  AasociHte  Justices,  wbo  nball  be  elected  by 
the  qualified  electota  of  the  State  at  large,  at  the  general 


of  office  of  their  p     .  .    -         ., , 

offices  for  the  term  of  twelve  years  from  and  after  the 
first  Monday  after  the  Qrst  day  of  January  next  succeed- 
lug  their  election;  provided,  that  of  the  justices  elected 
at  tbe  general  State  election  of  eighteen  hundred  and 
eeventy-nine.  the  Chief  Justice  shall  go  out  of  ofBce  at 
the  end  of  eleven  years,  aud  the  eix  Associate  Justices 
shall  have  so  classmed.  or  shall  so  classify  tbemselves, 
bv  lot,  that  two  of  them  shall  go  out  of  ofllce  at  the  end 
of  three  years,  two  of  them  at  the  end  of  seven  years, 
and  two  of  them  at  the  end  of  eleven  years,  from  the  first 
Uonday  after  the  first  day  of  January,  eighteen  hundred 
and  eighty;  and  an.  entry  of  such  classilication  shall  have 
teen  or  ahall  bo  made  in  the  minutes  of  the  court  in 
hank,  signed  by  them,  and  a  duplicate  thereof  flled  in 
the  office  of  the  Secretary  of  State. 
CouL  CaL  art.  8,  ae«s.  1,  t. 
IM. 
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§  41.  The  years  during  which  a  Justice  of  the  Supreme 
Court  is  to  hold  office  are  to  be  computed  respectively 
from  and  including  the  first  Monday  after  the  first  day  of 
January  of  any  one  year  to  and  excluding  the  first  Mon- 
day after  the  first  day  of  January  of  the  next  succeeding 
year. 

Const.  Cal.  art.  6,  sec.  3. 

§  42.  If  a  vacancy  occur  in  the  office  of  a  Justice  of 
the  Supreme  Court,  the  Governor  shall  appoint  an  eligible 
person  to  hold  the  office  until  the  election  and  ^ualBica- 
tion  of  a  justice  to  fill  the  vacancy,  which  election  shall 
take  place  at  the  next  succeeding  general  election;  and 
the  justice  so  elected  shall  hold  tiie  office  for  the  remain- 
der of  the  unexpired  term  of  his  predecessor. 

Const.  Cal.  art.  G»  sec.  3. 

Vacancy— see  sec.  40,  Absbnob  ov  Judgb. 

cop  §  43.  There  shall  be  two  departments  of  the  Supreme 
104  186  Court,  denominated  respectively  Department  One  and 
Department  Two.  The  Chief  Justice  shall  assign  three 
of  the  Associate  Justices  to  each  department,  and  such 
assignment  may  be  changed  by  him  from  time  to  time ; 
providedj  that  the  Associate  Justices  shall  be  competent 
to  sit  in  either  department,  and  may  interchange  with  one 
another  by  agreement  among  themselves,  or  if  no  such 
agreement  be  made,  as  -ordered  by  the  Chief  Justice. 
The  Chief  Justice  may  sit  in  either  department,  and  shall 

S reside  when  so  sitting;  but  the  justices  assigned  to  each 
epartment  shall  select  one  of  their  number  as  presiding 
justice.  Each  of  the  departments  shall  have  the  poTver 
to  hear  and  determine  causes  and  all  questions  arising 
therein,  subject  to  the  provisions  in  relation  to  the  court 
in  bank.  The  presence  of  three  justice^  shall  be  neces- 
sary to  transact  any  business  in  either  of  the  departments, 
except  such  as  may  be  done  at  chambers;  but  one  or  more 
of  the  justices  may  adjourn  from  time  to  time  with  the 
same  effect  as  if  all  were  present,  and  the  concurrence  of 
three  justices  shall  be  necessary  to  pronounce  a  judgment; 
provided^  that  if  three  do  not  concur,  the  cause  may  be 
reheard  in  the  same  department,  or  trai^smitted  to  the 
other  department,  or  to  the  court  in  bank. 

Const.  CaL  art.  6,  sec.  2. 

Ohambers,  powers  at— sec.  165. 

Adjonmnient,  holidajrs— sec.  135. 

Concarrence-32  Cal.  633. 

§  44.  The  Chief  Justice  shall  apportion  the  business 
to.  the  departments,  and  may,  in  his  discretion,  order  any 
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cause  pending  before  the  court  to  be  heard  and  decided  by 
the  court  in  bank.  The  order  may  be  made  before  or 
after  judgment  pronounced  by  a  department;  but  when  a 
cause  has  been  allotted  to  one  of  tne  departments  and  a 
jadgment  pronounced  therein,  the  order  must  be  made 
within  thirty  days  after  such  judgment,  and  concurred  in 
by  two  Associate  Justices;  and  if  so  made,  it  shall  have 
the  effect  to  vacate  and  set  aside  the  judgment.  Any  four 
justices  may,  either  before  or  after  judgment  by  a  depart- 
ment, order  a  cause  to  be  heard  in  bank.  If  the  order  be 
not  made  within  the  time  above  limited,  the  judgment 
shall  be  final;  provided^  that  no  judgment  by  a  depart- 
ment shall  become  final  until  the  expiration  of  the  period 
of  thirty  days  aforesaid,  unless  approved  by  the  Chief 
Justice  in  writing,  with  the  concurrence  of  two  Associate 
Justices. 
Const.  CaL  art.  6,  sec.  2.   See  sec.  129;  Supreme  Ct.  rule  90. 

§  45.  The  Chief  Justice  or  any  four  justices  may  con- 
vene the  court  in  bank  at  any  time,  and  the  Chief  Justice 
shall  be  the  presiding  justice  of  the  court  when  so  con- 
_.j  vened.  The  presence  of  four  justices  shall  be  necessary 
460  to  transact  any  business,  and  the  concurrence  of  four 
justices  present  at  the  argument  shall  be  necessary  to 
pronounce  a  judgment  in  the  court  in  bank;  provided^  that 
if  four  justices  so  present  do  not  concur  in  a  judgment, 
then  all  the  justices  qualified  to  sit  in  the  cause  shall  hear 
the  argument,  but  to  render  a  judgment  a  concurrence  of 
four  justices  shall  be  necessary;  and  every  judgment  of 
the  court  in  bank  shall  be  final,  except  in  cases  in  which 
no  previous  judgment  has  been  rendered  in  one  of  the  de- 
partments,  and  in  such  cases  the  judgment  of  the  court 
in  bank  shall  be  final,  unless  within  thirty  days  after  such 
judfment  an  order  be  made  in  writing,  signed  by  five  jus- 
tices, granting  a  rehearing. 

Const.  Cal.  art.  6,  sec.  2. 

§  46.  In  case  of  the  absence  of  the  Chief  Justice  from 
the  place  at  which  the  court  in  bank  is  held,  or  his  inabil- 
ity to  act,  the  Associate  Justices  shall  select  one  of  their 
own  number  to  perform  the  duties  and  exercise  the  powers 
of  the  Chief  Justice  during  such  absence  or  inability  to 
act. 

Const.  CaL  art.  6,  sec.  2. 

§  47.  The  Supreme  Court  shall  always  be  open  for  the 
transaction  of  business.  It  shall  hold  regular  sessions 
for  the  hearing  of  causes,  either  in  bank,  or  in  one  or  both 
of  its  departments,  at  the  capital  of  the  State,  conamenc- 
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inji;  on  the  first  Mondays  of  May  and  second  Mondays  of 
November;  at  the  city  and  county  of  San  Francisco,  com* 
mencing  on  the  second  Mondays  of  January  and  third 
Mondays  of  July;  and  at  the  city  of  Los  Angeles,  con^ 
mencing  on  the  Urst  Mondays  of  April  and  second  Mon- 
days 01  October;  and  special  sessions  at  either  of  the 
above  named  places  at  such  other  times  as  may  be  pre- 
scribed by  the  justices  thereof.  The  justices  and  officers 
of  the  Supreme  Court  shall  be  allowed  their  actual  trav- 
eling expenses  in  going  to  and  from  their  respective  places 
of  residence  upon  the  business  of  the  court,  or  to  attend 
its  sessions.  It  proper  rooms  in  which  to  hold  the  court, 
and  for  the  accommodation  of  the  officers  thereof,  are  not 
provided  by  the  State,  toother  with  attendants,  furni- 
ture, fuel,  lights,  and  stationery,  suitable  and  sufficient 
for  the  transaction  of  business,  the  court,  or  any  three 
justices  thereof,  may  direct  the  Clerk  of  the  Supreme 
Court  to  provide  such  rooms,  attendants,  furniture,  fuel, 
'  4l  lights,  and  stationery;  and  the  expenses  thereof,  certified 
^  r.A^S>5  ^y  *^y  three  justices  to  be  correct,  shall  be  paid  out  of 
'*^  ^  the  State  treasury,  for  which  expenses,  and  to  defray  the 
traveling  expenses  of  the  justices  and  officers  of  the 
Supreme  Court  above  mentioned,  a  sufficient  sum  shall 
be  annually  appropriated  out  of  any  funds  in  the  State 
treasury  not  otherwise  aijpropriated.  The  moneys  so  ap- 
propriated shall  be  sul^ect  to  the  order  of  the  Clerk  of 
the  Supreme  Court,  and  be  by  him  disbursed  oil  proper 
vouchers,  and  the  same  shall  oe  accounted  for  by  iiim  in 
annual  settlements  with  the  Controller  of  State  on  the 
first  Monday  of  December  of  each  year. 
Always  open— Const.  Cal.  art.  6,  sec.  2. 

§  48.  Adjournments  from  day  to  day,  or  from  time  to 
time,  are  to  be  construed  as  recesses  in  the  sessionsf  and 
shall  not  prevent  the  court,  or  either  of  its  departments, 
from  sitting  at  any  time. 

See  sec.  47n. 

Adjonnunent,  formerlf— see  sec.  33,  ante,  under  Jubisdiotiov. 

§  49.  In  the  determination  of  causes,  all  decisions  of 
the  Supreme  Court  in  bank,  or  in  departments,  shall  be 
given  m  writing,  and  the  grounds  of  the  decision  shall  be 
stated. 

Const.  Cal.  art.  6,  sec.  2. 

§  50.  The  jurisdiction  of  the  Supreme  Court  is  of  two 
kinds : 

1.  Original;  and, 

2.  Appellate. 
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U.  8.  Sapreme  Ct.,  writ  of  error  ftom— U  CaL  176;  Belcber  v. 
Chambers,  53  Cal.  635. 

Facta->not  Investigated,  26  Cal.  273. 

Correction— of  minutes,  36  CaL  328;  of  records  of  lower  court,  31 
CaL  107. 

Final  judgment— 37  CaL  438. 

Original  jurisdiction— former  lack  of,  notes  to  sec.  61. 

§  5X.  In  the  exercise  of  its  original  jurisdiction  the  Su« 
preme  Court  shall  have  power  to  issue  writs  of  mandamus, 
certiorari,  prohibition,  and  habeas  corpus;  and  it  shall 
also  have  power  to  issue  all  other  writs  necessary  and 
proper  to  the  complete  exercise  of  its  appellate  jurisdiction. 

Const.  CaL  art.  6,  sec.  4. 

See  Hyatt  v.  Allen,  March  23rd,  1880,  and  notes  to  sec.  33,  ante,  on 
Jurisdiction. 

Original  inrisdiction-extent  of,  1  Cal.  85, 144, 347;  7  Cal.  140;  14  Cal. 
112;  21  Cal.  160;  Hyatt  v.  Allen,  tuprtu 

Mandamns— sees.  54, 76, 165, 1084  et  seq.,  1 108  to  1110. 

Certiorari-Hiecs.  54, 76, 165, 1067  et  seq.,  1108  to  1110. 

Ptohibition-secs.  54, 76, 165, 1102  et  seq.,  1108  to  1110. 

Habeas  oorpns— sees.  64, 76, 165;  1  CaL  85, 144. 

Appellate  powers— sec.  44;  1  Cal.  85, 80, 144. 

"  All  oiker  writs  "—25  Cal.  28, 96;  28  Cal.  71 ;  Hyatt  v.  Allen,  tupra. 

Writ  of  error— sec.  I29n,  (Supreme  Ct.  rule  26);  1  CaL  86;  8  CaL 
2<7;  4  Cal.  208;  5  Cal.  190;  8  Cal.  ^7;  5>CaL  220. 

Injunction— sees.  54, 76, 165, 356, 525  et  seq.,  745, 1341. 
Fl!t>cedendo— sec  129,  Supreme  Ct.  rule  28. 

Writs,  certain,  abolished— «cire  facias  and  quo  warranto,  sec.  802 
(but  as  to  latter,  see  sec.  76,  subd.  5) ;  ne  exeat,  49  Cal.  466,  and  sec.  478. 

Writ— defined,  sec.  17 ;  seal,  sec.  153;  issuance,  sec.  64;  service  by  tcl« 
«grapb,  sec.  1017. 

§  52.  The  Supreme  Court  shall  have  appellate  jurUidic* 
tion: 

1.  In  all  cases  in  equity,  except  such  as  arise  in  Justices' 
Courts. 

2.  In  all  cases  at  law  which  involve  the  title  or  posses- 
sion of  real  estate,  or  the  legality  of  any  tax,  impost,  as- 
sessment, toll  or  municipal  nne,  or  in  which  the  demand, 
exclusive  of  interest,  or  the  value  of  the  property  in  con- 
troversy, amounts  to  three  hundred  dollars. 

3.  In  all  cases  of  forcible  entry  and  detainer,  proceed- 
ings in  insolvency,  actions  to  prevent  or  abate  a  nuisance, 
and  in  all  such  probate  matters  as  may  be  provided  by 
law. 

4.  In  all  special  proceedings. 

5.  In  all  criminal  cases  prosecuted  by  indictment,  ox 
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iDformation,  in  a  court  of  record,  on  questions  of  law 
alone. 

Const.  Cal.  art.  6,  sec.  4. 

Appeals  in  general^sec.  936  et  seq. 

Appeals  to  Sapreme  Court— sec.  963  et  seq. 

Appellate  jurisdiction— 1  Cal.  114;  8  Cal.  297:  10  Cal.249;  31  Cal.  82? 
34  Cal.  29. 

Jurisdiction  generally— see  notes  to  sec.  83,  ante. 

SUBDiviBioir  1.  Generally— see  sec.  76,  subd.  1.  Added  jurisdic- 
tion of  Justices'  Courts,  see  sec.  113. 

Subdivision  2.  See  sec.  7(j,  subd.  3. 

Subdivision  s.  Seesec.  76,8ubtl.  4;  Divorce,  10  Cal.  251. 

Subdivision  4.  Special  proceedings— Extraordinary  writs,  sees. 
1067-1110.  Forcible  Entry  and  Detainer,  subd.  3.  Liens,  enforcement 
of,  sees.  118&-1206.  Insolvency,  sec.  1822;  6  Cal.  231 :  12  Cal.  281 ;  28  CaJ. 
117.  Eminent  Domain,  sees.  1237-1263;  2»  Cal.  112;  42  Cal.  35, 68.  Arbl- 
tratlon,  sees.  1281-1290.    Award,  appeal  from,  2  Cal.  78:  42  Cal.  125. 

Subdivision  5.   Indictable  onenses— see  Penal  Code,  sec.  888. 
Information— see  Const.  Cal.  art.  1,  sec.  8.    Oourt  of  record — see 
sec.  34.    Felony— aloue  appealable,  formerly,  5  Cal.  2!)5;  7  Cal.  140,       , 
166:  9  Cal.  86;  16  Cal.  187;  20  Cal.  117;  29  Cal.  460;  30  Cal.  98;  35  Cal.  390; 
63  Cal.  437.  ' 

§  53.  The  Supreme  Court  may  affirm,  reverse,  or  mod- 
ify any  judgment  or  order  appealed  from,  and  may  direct 
the  proper  judgment  or  order  to  be  entered,  or  direct  a  new 
trial  or  further  proceedings  to  be  had.  The  decision  of 
the  court  shall  be  given  in  writing;  and  in  giving  its  de- 
cision, if  a  new  trial  be  granted,  the  court  shall  pass  upon 
and  determine  all  the  questions  of  law  iiiA'olved  in  tlio 
case,  presented  upon  such  appeal,  and  necessary  to  tlio 
final  determination  of  the  case.  Its  iudgment  in  appealed 
cases  shall  be  remitted  to  the  court  from  which  the  appeal 
was  taken. 

Affirming  judgment- see  sec.  955;  15  Cal.  324;  16  Cal.  207;  24  Cal.  52. 

Amendments— Sec.  473;  7  Cal.  447;  8  Cal.  135. 

Appeal,  effect  of— generally,  sees.  049, 1049 ;  as  to  new  trial.  40  Cal.  280. 

Oorrecting  judgments— 7  Cal.  447;  20  Cal.  415;  Reed  r.  Allison,  April 
5tb,  1880;  also,  see  Amendments. 

Costs  on  modification— sec.  1027. 

Death— pending  appeal,  sec.  129,  (Supreme  Ct.  Rule  14);  sec.  385:  20 
Cal.  68;  S.  &.  LTSoc.  v.  Gibb,  21  Cal.  60U;  35  Cal.  463;  40  Cal.  9(>;  49  Cal. 
149. 

Decision— requirements  of,  see  sec.  49:  limits  of,  6  Cal.  96;  80  CaJ. 
223;  terms  of,  7  Cal.  447;  time  for  filing.  Const.  Cal.  art.  6,  sec.  24;  pai-w 
amount  when,  20  Cal.  415:  45 Cal.  57.  See  also,  Dictum,  Law  of  tujs 
Case,  Opinion,  Stare  decisis. 

Dictnm-9  Cal.  236, 615;  20  Cal.  276;  30  Cal.  103;  89  Cal.  223;  .53  Cal.  COS. 

Discretion— Interference  for  abuse  of,  only.  See  sec.  657,  General 
Note;  also,  subd.  1  and  subd.  6,  notes,  in  same  section. 

Dismissal  of  appeal— sec.  129,  (Supreme  Ct.  Rules  3  and  4);  sees. 
854, 955;  8  GaU  847;  15  Cal.  324;  16  Cal.  207;  23  Cal.  636;  24  Cal.  52,  156;  28 


(^  MB;  KCSL  111,489!  N  CaL  m j  SB  Cil.  »ti  n  (U.  tM; 
«ec.  697,  snbd.  1.   Bee  also,  Bstebsiko  Jdvomshs,  Du* 


EicsH—ln  Jodgmenl.  remitting,  i;  Cal.  ITS;  14  CaL  M;  1(  Cal.  434; 
];CiL618i  lst^lS7j  23Csl.  IW;  la  Col.  205.    3eealso,iiateta>eb«97. 

I  iceeillDin  beloir.    See  aec  479  nn<l 

B5  i  17Ckilili2iCal.iliS4Cai.'a78: 

M!  ilM  Cal.  391;  se  Cal.  6M:   33  Cnl. 

tK  btl.  117,  370;  4.1  Cal.  34,4di  49Cal. 

H  sel.M'n;1(iB]?G^"7'ciLG4tl2™: 

»  L318)  ExpBTtaKeanief.MivTItli, 

JndgiDBnt— aanmptloDi  In  support  of,wa  Intehiiiiehtb,  concln- 
al^liovfar.sec.  IM8;  am im I ng,  mollifying,  reyonlag,  eto.  Baa  Uiow 

Law  otlhe  ch«o-I  CaJ.  874;  eCaJ.  I»7!  7  Csl.eK:  IS  CBl-SSi  1«  CaL 
IHhMCal.4.1,4L5;ilCBl.481,651:33Cal.Sa3;MCBI.l21i  IT  Cal.  lOS.Ml ; 
n6al.«I;  43  Cal.  3^3,485;  44  Cal.4H;  47  C^l.e33;  4»Ca].M3.(.39:  11  Cal. 
es;  ijelcher  v.  Cbambera,  13  CaL  S3S:  Tbompaoa  o.  Felton,  Mar  lUii 
use,  per  Thornton,  J. 

ModU^K]DdEinant-iec.M7;  1Cb1.!1,S1i  4CaL12II;  OCal.21,301; 
?  CaL  148;  16  Cal.  434:  llCal.SlS:  acal.  197;  MCbI.278;  27  Cftl.lD4,4rr;: 
^Cal.  isi:  33  Cal.  IM:  39  Cal.  6\S;  43  Cal.  IW;  4»  Cal.  Mi:  46  Cni.  Mil. 
K7!49Cil.iM;  5iCaL803;  Deiit  i'.nollirook.FeU,OUi,lSB(i;  Kpllye. 
HcSlbben,  Feb.  SlsC.  18811;  Hlb.  S.  *  L.  Soc.  v.  Fella,  Uorcli  Uth,  im. 

MwWal— effect  of  declalou  as  to.T  CaL  443;  DCal.lS;  BSCal.MO;  28 
CaL  N3i  41  CaL  $27;  43  Cal.  23. 

Opinions— 11  Cal.  24.  Bee.  ntso,  pECHtOH.  Dictum.  Re AatnrB,  and 
n:.  Ut;  8uiiTeoieCt.BuleB  19.21;  Const.  Cnl.  art.  S,  eec.  17. 

Or«intUnE'-Ioniier]nclgnient,3  Cal.4$l;  8CaL«W;  iaCal.282;  II 
CiL  OH;  42  Cal.  418;  Houghton  >.  Austin,  4T  Cal.  887. 

Pandencr  of  action— as  to  appeal,  sec  1848. 

Points— raising  Iwlow,  27  Ctkl.  088.  And  see  Record,  as  cooBnlnff 
iwlew.    Bu[coii(rB,BEOl9Cal.52S;!SCal.698. 

Reasons— See  Ofihionb.  fklsosec.49;  In  court  below,  3  Cal.4J8i  18 


Hocord— M  eonflnlng  review,  2  Cal.  132;  BCal.M;  ISCnl. . 
m;MCal.  141;  SOCal.  103,3Kll  33  Cal.  698;  11  CaL  lOb;  MC 
!«;  CODuer  c.  Bludwortll,  April  26tli,  1980. 

BKorda— verity  o[.  tee  IBTENDUEnTS;  also,  Hahn  n.  Ke 

E«llef-»ec.  tar. 

Bemanding— for  luiUier  proceedings,  7  CaL  447;  22  Cal.  < 
M;  43  Cal.  2^;  nib.  S.  A  L.  Soc.  e.  Fella,  Harch  aib,  1888. 
S*mlt)itar-BBc.818. 


§  33  OOUBTS  OF  JUSTICE  IX  OENEBAI<.  36 

Oonstitational  changes,  as  to— 21  CaL  415;  sees.  H,  fl2,  75, 76, 77, 112, 
118.114. 

Oonatitationalit7  of  lawB-7  CaL  65;  10  Cal.  299;  11  CaL  176;  18  CaL 
24;  17  CaL  548;  24  Cal.  427;  28  Cal.  118;  30  Cal.  99;  81  Cai.  261;  82  CaL  242; 
83  CaL  212;  84  CaL  520;  41  Cal.  147;  42  CaL  816. 

Oo-ordlnate,  9  Cal.  77, 608;  10  CaL  495. 

Oosta-^  CaL  546;  50  CaL  80. 

Courts— Jurisdiction  as  to  other,  8  Cal.  27, 34, 67,  268;  9  CaL  77,  607; 
11  Cal.  76;  37  Cal.  268;  39  CaL  157;  49  CaL  331 ;  51  CaL  145, 562.   • 

Definition— 10  Cal.  293;  43  CaL  365;  44  CaL  85. 

Demnrrer  to— 16  Cal.  432. 

Eqnit7-3  Cal.  130;  6  Cal.  876;  7  Cal.  848;  10  Cal.  529, 575;  18CaLA21» 
559. 597, 626;  21  CaL  438;  24  Cal.  61;  30  Cal.  440;  83  CaL  45;  36  CaL  689;  » 
CaL  2651  51  Cal.  431 ;  53  Cal.  656. 

Ezclnsive-2  Cal.  306;  5  CaL  268;  33  Cal.  85, 688;  58  CaL  16, 412. 

Extent— 17  CaL  363;  36  Cal.  159;  49  Cal.  351. 

Forfeiture,  actions  for— 33  CaL  212;  36  Cal.  281. 

FngitiTe8-5  Cal.  238;  23  Cal.  585. 

Oenerall7-4  CaL  307;  6  CaL 685;  12  CaL  128;  13  CaL  589;  17  CaL 868;  19 
Cal. 210. 874, 888;  23  CaL585;  27  CaL 492;  80  CaL  99,440;  81  CaL  170;  82  CaJ. 
140;  83  C^  606:  34  Cal.  321 ;  37  CaL  69;  39  CaL815{  41  CaL  202.308;  43  CaL 
813:  46  CaL  79, 245, 398;  47  CaL  524;  48  CaL  70, 127, 133;  49  CaL  351, 491;  51 
C^.  8, 255, 435. 

Habeas corpas-28 CaL 872;  84CaL682;  88 CaL  145, 898, 499;  45GaL199; 
51  CaL  317. 

Incident!  of— See  sec.  187. 

Inferior  and  limited,  courts  of-^  Citl.  195;  10  CaL  293;  12  CaL  888;  15 
CaL 297:  16  CaL 432:  20  Cal.  89;  21  Cal.  167;  23  CaL402;  28 Cal.  118;  29  CaL 
307;  83CaL318;  34GaL321;  35CaL2e9;  36CaL135;  88CaL517;  48 CaL 455. 

Injunction— See  sees.  525, 526;  37  CaL  268. 

Legislative  powers  and  functions  as  to— 5  CaL  9, 48, 280, 343;  6  CaL 
143,532;  7  Cal.  65:  8  Cal.  297;  13  CaL  24:  17  Cal.  548;  25  Cal.  605;  30  CaL 
435;  82  CaL 242;  83CaL279;  35 CaL 624;  42CaL65;  48  0aL279;  50 CaL  153; 
52Cal.l42. 

Limited— See  ImrsBiOB;  also,  49  CaL  465. 

Loss  of— 4  CaL  280;  6  Cal.  21 :  15  CaL  76;  49  CaL  590. 

iyiandamnB-15  Cal.  91:  26  CaL  372;  29  CaL  307;  80  CaL 245, 485;  85  CaL 
213;  86  Cal.  283, 595;  39  CaL  189, 411. 

Naturaliza^on— 39  CaL  98. 

Nuisance— 30  CaL  573;  36  CaL  193;  40  CaL  896. 

Objections  to— 16  CaL  432. 

Person— See  Adhisbioit,  Appbabaitob,  Publioatiov  of  Sum- 
icons;  5CaL494;  7CaL54;  34Cal.391;  36Cal.691;  46CaL610;  53CaL635. 

Presumption  as  to— 2  CaL  99, 146;  8  CaL  426;  5  Cal.  149;  7  CaL  291;  10 
CaL  50;  12  Cal.  288:  17  Cal.  354, 371. 424;  23  Cal.  402:  27  Cal. 67, 300;  81  Gal. 
168, 342 :  33  CaL  45, 318, 505, 530;  34  CaL  391 ;  40  CaL  648;  44  CaL  856;  49  CaL 
208;  63  CaL  635. 

P^rocess— 48  CaL  138. 

lYobibitioni  writ  of— 26  Cal.  372;  52  CaL  516. 

Publication  of  summons,  notice,  etc.— sec.  413;  12  CaL  100,288;  20 
CaL  81 ;  26  Cal.  149;  27  Cal.  295, 300;  30  Cal.  611 ;  31  Cal.  342;  33  CaL  45, 606* 
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aO:  34  CaL891;  97  Gal. 458;  89Cal.439;  44GaL3a6;  Belcher f. Cbaml>er8. 
53  CskL  635,  overrollng  Halm  v.  Kelly.  3iGal.  381. 

Records— 13  Cat.  24;  19  CaL  127;  30  CaL  439. 
Bestitation,  writ  of— 19  CaL  374. 
Special  cases-^  CaL  43, 195;  42  CaL  SS. 
Stipiilation->See  Aobexhent. 
Taxes,  suits  fox^24  CaL  61;  43  CaL  492;  49  CaL  199. 
Test  of-30  CaL  546. 
Trespass— 39  CaL  315, 319. 

United  States  courts,  generallf-^  CaL  368;  9  QaL  698;  11  Cal.  176;  23 
CaL  84;  25 CaL  605;  27  CaL  164;  28  CaL 98;  32CaL231:  39  CaL  818;  49  Cal. 

Vacation— See  ABJOimiTMSHT. 

VexiQe-37  CaL  190;  46  CaL  245;  49  CaL  SSL 

"Want  of-7  CaL  64:  8  Cal.  663;  12  Cal.  100:  16  Cal.  389;  17  CaL  130:  23 
GaL402:  27CaL300;  28 CaL  115;  30CaL440;  34CaL39i;  37 CaL 458;  39 CaL 
670;52CaL97. 

«  Within  the  jurisdiction,"  defined— 12  CaL  306. 

Witness-^  CaL  522. 

§  34.    The  conrts  enumerated  in  the  first  three  subdi- 
▼isions  of  the  last  preceding  section  are  courts  of  record. 
Const^CaL  art.  6,  sees.  12, 22. 
Court  of  record— definition,  34  CaL  391;  63  CaL  220. 

CODB  CiT.  PBOC.— 4. 


r 


g§  36-9  COURT  OF  I&n>KACHM£NT. 


CHAPTER  n. 
COX7RT  OF  IMPBACHMZiNT. 

96.  Members  of  the  court. 
87.  Jarlsdlctlon. 

38.  Officers  of  tbe  court. 

39.  Trial  of  impeachments  provided  for  In  the  Feoia  Code. 

36  §  36.    The  Court  of  Impeachment  is  the  Senate;  when 

ccp        Bitting  as  such  court,  the  senators  shall  be  upon  oath;  and 
^07 118     at  least  two-thirds  of  the  members  elected  shall  be  neces- 
sary to  constitute  a  quorum. 
Const.  Cal.  art.  4,  sec.  17:  art.  6,  sec.  1. 

§  37.  The  court  has  jurisdiction  to  try  impeachments, 
when  presented  by  the  Assembly,  of  the  Governor,  Lieu- 
tenant-Governor, Secretary  of  State,  Controller,  Treas- 
urer, Attorney-General,  Surveyor-General,  Chief  Justice 
of  the  Supreme  Court,  Associate  Justices  of  the  Supreme 
Court,  and  Judges  of  the  Superior  Courts,  for  any  misde- 
meanor in  office. 

Const.  Cal.  art.  4,  sec.  18. 

Other  civil  officers— 45  CaL^. 

§  38.    The  officers  of  the  Senate  are  the  officers  of  the 
court. 
See  Penal  Code,  sees.  10,  and  737  to  753. 
Impeachment—manner  of,  45  Cal.  200. 

§  39.    Proceedings  on  the  trial  of  impeachments  are 
provided  for  in  the  renal  Code. 
See  Penal  Code,  sec.  737  et  seq. 


CHAPTER  m. 
8UFHEMB  COURT. 


§  40.  The  SopTeme  Court  shall  consltt  o(  a  Chief  Jus- 
tice and  six  Aasocinte  Justicas.  who  Hhall  be  elected  hj 
the  qualified  electors  of  the  State  at  lan^e,  at  the  general 
State  elections  next  precedinic  the  expiration  of  the  terms 
of  office  of  their  predecesttors  Tespectively,  and  hold  their 
offices  for  the  term  of  twelve  years  from  and  after  the 
first  Monday  after  the  flcBt  day  of  January  next  succeed- 
iDg  their  election;  provided,  tbat  of  the  juBtlcea  elected 
at  the  general  State  election  of  elxhteen  hundred  and 
■STenty-nina.  the  Chief  Justice  shall  go  out  of  office  at 
tlie  end  of  eleven  years,  and  the  six  Asaociate  Justices 
Hhnll  have  so  claEBiflfid.  or  shall  BO  clHBsify  themselves, 
go  out  of  office  at  the  end 
It  the  end  of  Raven  years, 
eleven  years,  from  the  Brat 
January,  eighteen  hundred 


t  three  years,  two  of  thara 
and  two  of  them  at  the  end  o 

Uonday  after  the  first  day  of , ,    „ 

and  eighty;  and  an  entry  of  such  clasBillcation  shall  have 


r  shall  be  made  In 


:he  mlnntes  of  the  c< 


t  in 


bank,  signed  by  them,  and  a  duplicate  thereof  filed  in 
the  office  of  the  Secretary  of  State. 

Conit  CbL  on.  0,  iHs.  3, 1. 

BUctbiUtT-Bw.  lU. 

AbHQca  of  jddgs-Mc.  M;  2  CbI.  IM,  SIO. 

Sa  Octe  jn^s— N  CaL  WS. 


§§  41-4  SUPREME  COUBT.  40 

§  41.  The  years  daring  which  a  Justice  of  the  Sapreme 
Court  is  to  hold  office  are  to  be  computed  respecrively 
from  and  including  the  first  Monday  after  the  first  day  of 
January  of  any  one  year  to  and  excluding  the  first  Mon- 
day after  the  first  day  of  January  of  the  next  succeeding^ 
year. 

Coust.  Cal.  art.  6,  sec.  3. 

§  42.  If  a  vacancy  occur  in  the  office  of  a  Justice  of 
the  Supreme  Court,  the  Governor  shall  appoint  an  eligible 
person  to  hold  the  office  until  the  election  and  C[ual&ica- 
tion  of  a  justice  to  fill  the  vacancy,  which  election  shall 
take  place  at  the  next  succeeding  general  election;  and 
the  justice  so  elected  shall  hold  tlie  office  for  the  remain- 
der of  the  unexpired  term  of  his  predecessor. 

Const.  Cal.  art.  6,  sec.  3. 

Vaoancf— see  sec.  40,  Abbenob  of  Judos. 

cop  §  43.  There  shall  be  two  departments  of  the  Supreme 
104  186  Court,  denominated  respectively  Department  One  and 
Department  Two.  The  Chief  Justice  shall  assign  three 
of  the  Associate  Justices  to  each  department,  and  such 
assignment  may  be  changed  by  him  from  time  to  time ; 
provided,  that  the  Associate  Justices  shall  be  competent 
to  sit  in  either  department,  and  may  interchange  with  one 
another  by  agreement  among  themselves,  or  if  no  such 
agreement  be  made,  as  ordered  by  the  Chief  Justice. 
Tue  Chief  Justice  may  sit  in  either  department,  and  shall 

S reside  when  so  sitting;  but  the  justices  assigned  to  each 
epartment  shall  select  one  of  their  number  as  presiding 
justice.  Each  of  the  departments  shall  have  tlie  power 
to  hear  and  determine  causes  and  all  questions  arising* 
therein,  subject  to  the  provisions  in  relation  to  the  court 
in  bank.  The  presence  of  three  justice^  shall  be  neces- 
sary to  transact  any  business  in  either  of  the  departments, 
except  such  as  may  be  done  at  chambers;  but  one  or  more 
of  the  justices  may  adjourn  from  time  to  time  with  the 
same  effect  as  if  all  were  present,  and  the  concurrence  of 
three  justices  shall  be  necessary  to  pronounce  a  judgment; 
provided,  that  if  three  do  not  concur,  the  cause  may  be 
reheard  in  the  same  department,  or  trai^smitted  to  the 
other  department,  or  to  the  court  in  bank. 

Const.  CaL  art.  6,  sec  2. 

Chambers,  powers  at— sec.  165. 

A^joomment,  holidays— sec.  135. 

Concarrence~32  Cal.  633. 

§  44.  The  Chief  Justice  shall  apportion  the  business 
to  the  departments,  and  may,  in  his  discretion,  order  any 
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cause  pending  before  the  court  to  be  heard  and  decided  by 
the  court  in  bank.  The  order  may  be  made  before  or 
after  judgment  pronounced  by  a  department;  but  when  a 
cause  has  been  allotted  to  one  of  the  departments  and  a 
judgment  pronounced  therein,  the  order  must  be  made 
within  thirty  days  after  such  judgment,  and  concurred  in 
by  two  Associate  Justices;  and  if  so  made,  it  shall  have 
the  effect  to  vacate  and  set  aside  the  judgment.  Any  four 
justices  may,  either  before  or  after  judgment  by  a  depart- 
ment, order  a  cause  to  be  heard  in  bank.  If  the  order  be 
not  made  within  the  time  above  limited,  the  judgment 
shall  be  final;  provided^  that  no  jud^meut  by  a  depart- 
ment shall  become  final  until  the  expiration  of  the  period 
of  thirty  days  aforesaid,  unless  approved  by  the  Chief 
Justice  in  writing,  with  the  concurrence  of  two  Associate 
Justices. 
CoDst^  CaL  art.  6,  sec.  2.   See  sec.  129;  Supreme  Ct.  rule  90. 

§  45.  The  Chief  Justice  or  any  four  justices  may  con- 
vene the  court  in  bank  at  any  time,  and  the  Chief  Justice 
shall  be  the  presiding  justice  of  the  court  when  so  con- 
_._  vened.  The  presence  of  four  justices  shall  be  necessary 
460  to  transact  any  business,  and  the  concurrence  of  four 
justices  present  at  the  argument  shall  be  necessary  to 
pronounce  a  judgment  in  the  court  in  bank ;  provided^  that 
if  four  justices  so  present  do  not  concur  in  a  judgment, 
then  all  the  justices  qualified  to  sit  in  the  cause  shall  hear 
the  argument,  but  to  render  a  judgment  a  concurrence  of 
four  justices  shall  be  necessary;  and  every  judgment  of 
the  court  in  bank  shall  be  final,  except  in  cases  m  which 
no  previous  judgment  has  been  rendered  in  one  of  the  de- 
partments,  and  in  such  cases  the  judgment  of  the  court 
in  bank  shall  be  final,  unless  within  thirty  days  after  such 
jud|bient  an  order  be  made  in  writing,  signed  by  five  jus- 
tices, granting  a  rehearing. 

Const.  CaL  art.  6,  sec.  2. 

§  46.  In  case  of  the  absence  of  the  Chief  Justice  from 
the  place  at  which  the  court  in  bank  is  held,  or  his  inabil- 
ity to  act,  the  Associate  Justices  shall  select  one  of  their 
own  number  to  perform  the  duties  and  exercise  the  powers 
of  the  Chief  Justice  during  such  absence  or  Inability  to 
act. 

Const.  CaL  art.  6,  sec.  2. 

§  47.  The  Supreme  Court  shall  always  be  open  for  the 
transaction  of  business.  It  shall  hold  regular  sessions 
for  the  heariBg  of  causes,  either  in  bank,  or  in  one  or  both 
of  its  departments,  at  the  capital  of  the  State,  commenc- 
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in^  on  the  first  Mondays  of  May  and  second  Mondays  of 
November;  at  the  city  and  county  of  San  Francisco,  com* 
mencin((  on  the  second  Mondays  of  January  and  third 
Mondays  of  July;  and  at  the  city  of  Los  Angeles,  com- 
mencing on  the  tirat  IMondays  of  April  and  second  Mon- 
days of  October;  and  special  sessions  at  either  of  the 
above  named  places  at  such  other  times  as  may  be  pre- 
scribed by  the  justices  thereof.  The  justices  ana  officers 
of  the  Supreme  Court  shall  be  allowed  their  actual  trav- 
eling expenses  in  going  to  and  from  their  respective  places 
of  residence  upon  the  business  of  the  court,  or  to  attend 
its  sessions.  It  proper  rooms  in  which  to  hold  the  court, 
and  for  the  accommodation  of  the  officers  thereof,  are  not 
provided  by  the  State,  together  with  attendants,  furni- 
ture, fuel,  lights,  and  stationery,  suitable  and  sufficient 
for  the  transaction  of  business,  the  court,  or  any  three 
justices  thereof,  mav  direct  the  Clerk  of  the  Supreme 
Court  to  provide  such  rooms,  attendants,  furniture,  fuel, 
4*7  lights,  and  stationery;  and  the  expenses  thereof,  certified 
r-^A^mh  ^y  ®°y  three  justices  to  be  correct,  shall  be  paid  out  of 
"'^  the  State  treasury,  for  which  expenses,  and  to  defrav  the 
traveling  expenses  of  the  justices  and  officers  of  the 
Supreme  Court  above  mentioned,  a  sufficient  sum  shall 
be  annually  appropriated  out  of  any  funds  in  the  State 
treasury  not  otherwise  aijpropriated.  The  moneys  so  ap- 
propriated shall  be  sul^ect  to  the  order  of  the  Clerk  of 
the  Supreme  Court,  and  be  by  him  disbursed  on  proper 
vouchers,  and  the  same  shall  be  accounted  for  by  liim  in 
annual  settlements  with  the  Controller  of  State  on  the 
first  Monday  of  December  of  each  year. 
Always  open— Const.  CaL  art.  6,  sec.  2. 

§  48.  Adjournments  from  day  to  day,  or  from  time  to 
time,  are  to  be  construed  as  recesses  in  the  sessionsf  and 
shall  not  prevent  the  court,  or  either  of  its  departments, 
from  sitting  at  any  time. 

See  sec.  47n. 

Adjonmment,  formerly— see  sec.  33,  ante,  under  JUBlSDiOTioir. 

§  49.  In  the  determination  of  causes,  all  decisions  of 
the  Supreme  Court  in  bank,  or  in  departments,  shall  be 
given  in  writing,  and  the  grounds  of  the  decision  shall  be 
stated. 

Const.  Cal.  art.  6,  sec.  2. 

§  50.  The  jurisdiction  of  the  Supreme  Court  is  of  two 
kinds : 

1.  Original;  and, 

2.  Appellate. 
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U.  S.  Sapreme  Ct.,  writ  of  enrer  ftom^ll  CaL  176;  Belcber  v. 
Ouunbers,  53  Cal.  635. 

Facts— not  investigated,  26  Cal.  273. 

Ooxrection— of  minutes,  36  Cal.  328;  of  records  of  lower  court,  31 
CaL  107. 

Final  judgment— 37  CaL  438. 

Original  jurisdiction— former  lack  of,  notes  to  sec.  61. 

§  5X.  In  the  exercise  of  its  original  jurisdiction  the  Su- 
preme Court  shall  have  power  to  issue  writs  of  mandamus, 
certiorari,  prohibition,  and  habeas  corpus;  and  it  shall 
also  have  power  to  issue  all  other  writs  necessary  and 
proper  to  the  complete  exercise  of  its  appellate  jurisdiction. 

C<mst.  OhL  art.  6.  sec.  4. 

See  Hyatt  v.  Allen,  March  23rd,  1880,  and  notes  to  sec.  33,  ante,  on 
Jnriadlction. 

Original  jnrisdiction-extent  of,  1  Cal.  85, 144, 347;  7  OaL  140;  14  CaL 
K2;  21  Cal.  160;  Hyatt  v.  Allen,  supra, 

Mandamna— sees.  54, 76, 165, 1084  ei  seq.,  1108  to  1110. 

Oertiorari-secs.  54, 76, 165, 1067  et  seq.,  1108  to  1110. 

IVohibition-secs.  54, 76, 165, 1102  et  seq.,  1108  to  1110. 

Habeas  oorpns— sees.  54, 76, 165;  1  Cal.  85, 144. 

Appellate  powers— sec.  44;  1  Cal.  85, 80, 144. 

*'  All  oti^er  writs  "—25  Cal.  28, 96;  28  Cal.  71 ;  Hyatt  v.  Allen,  supra. 

Writ  of  error— sec.  139n,  (Sapreme  Ct.  rule  26);  1  CaL  8S;  8  CaL 
147;  4  Cal.  208;  5  Cal.  190;  8  Cal.  297;  5>CaL  220. 

Injnnction— sees.  54, 76, 165, 356, 525  et  seq.,  745, 1341. 
Procedendo— sec.  129,  Supreme  Ct.  rule  28. 

Writs,  certain^  at>olished— «ctre  faeias  and  quo  warranto,  sec.  802 
(but  as  to  latter,  see  sec.  76,  subd.  5) ;  ne  exeat,  49  Cal.  466,  and  sec.  478. 

Writ— defined,  sec.  17 ;  seal,  sec.  153;  issuance,  sec.  64;  service  by  tel« 
^rapb,  sec.  1017. 

§  52.  The  Supreme  Court  shall  have  appellate  jurisdic- 
tion: 

1.  In  all  cases  in  equity,  except  such  as  arise  in  Justices' 
Courts. 

2.  In  all  cases  at  law  which  involve  the  title  or  posses* 
«ion  of  real  estate,  or  the  legality  of  anv  tax,  impost,  as- 
sessment, toll  or  municipal  nne,  or  in  wnich  the  demand, 
exclusive  of  interest,  or  the  value  of  the  property  in  con- 
troversy, amounts  to  three  hundred  dollars. 

3.  In  all  cases  of  forcible  entry  and  detainer,  proceed- 
ings in  insolvency,  actions  to  prevent  or  abate  a  nuisance, 
and  in  all  such  probate  matters  as  may  be  provided  by 
law. 

4.  In  all  special  proceedings. 

6.  In  all  criminal  cases  prosecuted  by  indictment,  ox 
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Oonstitational  changes,  as  to— 21  CaL  415;  sees,  a,  fl2,  75»  76, 77, 112, 

m,ii4. 

OonstitationaUt7  of  IawB-7  CaL  65;  10  Cal.  299;  11  CaL  176;  18  CaL 
24;  17  CaL  548;  24  Cal.  427;  28  Cal.  118;  90  Cal.  99;  81  Cal.  261;  82  CaL  242; 
89  CaL  212;  84  CaL  520;  41  Cal.  147;  42  CaL  816. 

Oo-ordlnate,  9  Cal.  77, 606;  10  CaL  495. 

Oosta-^  Cal.  546;  50  Cal.  80. 

Courts— Jurisdiction  as  to  other,  8  Cal.  27, 84, 67,  268;  9  CaL  77,  607; 
11  Cal.  76;  87  Cal.  288;  99  CaL  167;  49  CaL  891 ;  51  Cal.  145, 562.   - 

Definition— 10  CaL  299;  49  CaL  965;  44  CaL  85b 

Demnrrer  to— 16  CaL  492. 

Eqnit7-8  Cal.  190;  6  Cal.  876;  7  CaL  848;  10  Cal.  529, 575;  18  CaL  621. 
559. 597, 626;  21  Cal.  488;  24  CaL  61;  80  Cal.  440;  89  CaL  45;  86  CaL  689;  38 
CH.  265-;  51  Cal.  431 ;  53  CaL  656. 

Ezclnsive— 2  CaL  808;  5  CaL  268;  83  Cal.  85, 688;  58  CaL  16, 412. 
Extent— 17  CaL  969;  96  Cal.  159;  49  Cal.  351. 
Forfeiture,  actions  for-83  CaL  212;  96  Cal.  281. 
Fngitire8-5  Cal.  298 ;  29  Cal.  585. 

Oenerallf— 4CaL807;  6  CaL 685;  12  Cal.  128;  19  Cal.  589;  17  CaL 868;  19 
Cal. 210. 874, 888;  29  CaL585:  27  CaL 492;  80  Cal.  99,440;  81  CaL  170;  82  CaL 
140;  83  CaL  506:  84  Cal.  821 :  37  CaL  69;  89  CaL 815«  41  Cal.  202. 808;  48  CaL 
818;  46  CaL  79, 245, 898;  47  CaL  524;  48  CaL  70, 127, 138;  49  CaL  351, 491 ;  61 
CaL  8, 255, 435. 

Habeas  corpus— 26  CaL 872;  84CaL682;  88 CaL  145, 898, 499;  45CaL199; 

51  CaL  317. 

Incident!  of— See  see.  187. 

Inferior  and  limited,  courts  of— 5  Cal.  195;  10  CaL  293;  12  CaL  288;  15 
CaL297:  16CaL432:  20CaL89;  21  CaL  167;  23Cal.402;  28Cal.ll8;  29  CaL 
807;  83CaL3I8;  34 CaL 321;  85 CaL 269;  86  CaL  135;  88CaL517;  48 CaL 455. 

Injunction— See  sees.  525, 526;  37  Cal.  268. 

Legislative  powers  and  fimctions  as  to— 5  CaL  9, 48, 280, 343;  6  CaL 
149,532:  7  Cal.  65:  8  Cal.  297;  13  Cal.  24:  17  CaL  548;  25  CaL  605;  80  CaL 
435:  82  CaL 242;  83CaL279;  35 CaL 624;  42 CaL 65;  48  0aL279;  50 CaL  158; 

52  CaL  142. 

Limited— See  ImrsBioB;  also,  49  CaL  465. 

Loss  of— 4  CaL  280;  6  Cal.  21 :  15  CaL  76;  49  CaL  590. 

iyiandamus-15  Cal.  91:  26  CaL  872;  29  CaL  807;  80  CaL 245, 485;  85  CaL 
213:  36  Cal.  283, 595;  39  CaL  189, 411. 

Naturaliza^on— 39  Cal.  98. 

Nuisance— 90  Cal.  579;  96  CaL  199;  40  Cal.  896. 

Objections  to— 16  CaL  492. 

Person— See  Adhibsion,  Appbabaitoib,  Publioatiov  of  Snv- 
UOVBi  5Cal.494:  7CaL54;  94Cal.391;  96Cal.691;  46CaL610;  59CaL635. 

Presumption  as  to— 2  CaL  09, 146;  9  CaL  426;  5  CaL  149;  7  CaL  291;  10 
CaL  50;  12  Cal.  288;  17  CaL  354, 371, 424;  23  Cal.  402;  27  Cal. 67, 800;  81  Cal. 
168,842;  33 Cal. 45, 318, 505, 530;  84CaL891;  40CaL648;  44CaL856;  49 CaL 
208;  53  CaL  635. 

Process— 48  CaL  138. 

lYobibition,  writ  of— 26  CiiL  372;  52  CaL  516. 

Publication  of  summons,  notice,  etc.— sec.  413;  12  CaL  100,288;  20 
CaL  81;  26  CaL  149;  27  Cal.  295, 300;  30  CaL  611;  31  Cal.  342;  38  CaL 45, 606, 
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9»:  34  CaL  891 ;  97  CaL  «»:  89  Cal.43g;  44  GaL  356;  Belcher  t .  Cbaml>er8, 
53  Cal.  635,  overruling  Halm  0.  KeUy.  84.CaI.  391. 

Becord&-13  Cal.  24;  19  CaL  127;  80  CaL  439. 

Bestitation,  writ  of— 19  CaL  374. 

Special  casea-^  Cal.  43, 195;  42  GaL  85. 

Stiptilatlon— See  Aobesmeitt. 

Taxes,  suits  fox^24  CaL  61;  43  CaL  492;  45  GaL  199. 

Test  of-W  CaL  546. 

Trespass— 39  CaL  815, 319. 

United  States  conrtSi  generallf-^  Cal.  868;  9  CaL  698;  11  Cal.  176;  23 

CaL  84;  25  CaL  605;  27  CaL  164;  28  CaL  98;  32  CaL 231:  89  CaL  318;  49  Cal. 
526. 

Vacation— See  Ai>JoimirHi3rT. 

Venue— 37  Cal.  190;  46  CaL  245;  49  CaL  851. 

^ Want  of— 7  Cal.  54:  8  Cal.  663;  12  Cal.  100:  16  Cal.  389;  17  CaL  130:  23 
Cal.403:  27CaL300;  28  CaL  115;  30CaL440;  34Cal.39i;  37  Cal. 458;  39  CaL 
570;  62  Cal.  97. 

"Within  the  jurisdiction/'  defined— 12  CaL  306. 

Witness-^  CaL  522. 

§  34.    The  courts  enumerated  in  the  first  three  subdi- 
visions of  the  last  preceding  section  are  courts  of  record. 
Const  CaL  art.  6,  sees.  12, 22. 
Court  of  record— definition,  34  CaL  391;  52  CaL  220. 

CODB  CIT.  PBOC.— 4. 


g§  36-9  COURT  OF  IM1>KACHM£NT. 


CHAPTER  n. 
COXTRT  OF  IMPEACHMENT. 

96.  Members  of  the  court. 

17.  Jnrlscllctloii. 

38.  Officers  of  tbe  court. 

89.  Trial  of  impeachments  provided  for  in  the  Penal  Code. 

36  §  36.    The  Court  of  Impeachment  is  the  Senate;  when 

ccp        Bitting  as  such  court,  the  senators  shall  be  upon  oath;  and 
^07 118     at  least  two-thirds  of  the  members  elected  shall  be  neces- 
sary to  constitute  a  quorum. 
Const.  Cal.  art.  4,  sec.  17;  art.  6,  sec.  1. 

§  37.  The  court  has  jurisdiction  to  try  impeachments, 
when  presented  by  the  Assembly,  of  the  Governor,  laeu- 
tenant-Governor,  Secretary  of  State,  Controller,  Treas- 
urer, Attorney-General,  Surveyor-General,  Chief  Justice 
of  the  Supreme  Court,  Associate  Justices  of  the  Supreme 
Court,  and  Judges  of  the  Superior  Courts,  for  any  misde- 
meanor in  office. 

Const  Cal.  art.  4,  sec.  18. 

Other  civil  officers~i5 CahSOO. 

§  38.   The  officers  of  the  Senate  are  the  officers  of  the 
court. 
See  Penal  Code,  sees.  10,  and  737  to  753. 
Impeachment— manner  of,  45  Cal.  200. 

§  39.    Proceedings  on  the  trial  of  impeachments  are 
provided  for  in  the  Penal  Code. 
See  Penal  Code,  sec.  737  et  geq. 


CHAPTER  m. 
STTFRBHE  COURT. 


i  M.  Ti  ud  Ktlona. 

S  40.  Tbe  Supreme  Court  sliall  consist  of  a  Cblef  Jus- 
tice and  Bix  ABBOclHts  Justices,  who  shall  be  elected  by 
the  qualified  electors  of  tbsBtats  at  large,  at  the  general 
State  elections  aeit  precedmK  tbe  expiration  of  the  terms 
of  ofBce  of  their  predecessora  respectively,  and  hold  their 
offices  tor  the  term  of  twelve  years  from  and  after  the 
fint  Uonday  after  the  first  day  of  January  next  succeed- 
Ing  their  election;  provided,  that  of  the  justices  elected 
at  the  general  State  election  of  eijibteen  hundred  and 
Beyenty-nine,  the  Chief  Justice  shnll  so  out  of  office  at 
the  end  of  eleven  yeara,  and  the  six  Associate  Justici 


Monday  after  the  first  day  of  January,  eighteen  hundred 
and  eighty;  and  an  entry  of  such  clasaitication  shall  have 
iMen  or  shall  be  made  in  the  tnlnutes  of  the  court  In 
bank,  signed  by  tliem,  and  a  duplicate  thereof  filed  in 
the  office  of  the  Secretary  of  State. 

Conn.  CbL  ut.  e,  wo.!, ). 

EllCibUity-cec.  lU. 

AbHncs  of  jndsB-vec.  U)  !  OL IM,  BU. 

Da  iiuto  Jndgs— ze  CaL  ISD. 


\ 
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§  41.  The  years  during  which  a  Justice  of  the  SnpTeme 
Court  is  to  hold  office  are  to  be  computed  respectively 
from  and  including  the  first  Monday  after  the  first  day  of 
January  of  any  one  year  to  and  excluding  the  first  Mon- 
day after  the  first  day  of  January  of  the  next  succeeding 
year. 

Const.  Cal.  art.  6,  sec.  3. 

§  42.  If  a  vacancy  occur  in  the  office  of  a  Justice  of 
the  Supreme  Court,  the  Governor  shall  appoint  an  eligible 
person  to  hold  the  office  until  the  election  and  ^ualilica- 
tion  of  a  justice  to  fill  the  vacancy,  which  election  shall 
take  place  at  the  next  succeeding  general  election;  and 
the  justice  so  elected  shall  hold  tiie  office  for  the  remain- 
der of  the  unexpired  term  of  his  predecessor. 

Const.  Cal.  art.  G,  sec.  3. 

Vacancy— see  sec.  40,  Absenob  of  Jm>aB. 

ccp  §  43.  There  shall  be  two  departments  of  the  Supreme 
104  186  Court,  denominated  respectively  Department  One  and 
Department  Two.  The  Chief  Justice  shall  assign  three 
of  the  Associate  Justices  to  each  department,  and  such 
assignment  maybe  changed  by  him  from  time  to  time; 
provided,  that  the  Associate  Justices  shall  be  competent 
to  sit  in  either  department,  and  may  interchange  with  one 
another  by  agreement  among  tli^mselves,  or  if  no  such 
agreement  be  made,  as  ordered  by  the  Chief  Justice. 
The  Chief  Justice  may  sit  in  either  department,  and  shall 

S reside  when  so  sitting;  but  the  justices  assigned  to  each 
epartment  shall  select  one  of  their  number  as  presiding 
justice.  Each  of  the  departments  shall  have  the  power 
to  hear  and  determine  causes  and  all  questions  arising 
therein,  subject  to  the  provisions  in  relation  to  the  court 
in  bank.  The  presence  of  three  justice^  shall  be  neces- 
sary to  transact  any  business  in  either  of  the  departments, 
except  such  as  may  be  done  at  chambers;  but  one  or  more 
of  the  justices  may  adjourn  from  time  to  time  with  the 
same  effect  as  if  all  were  present,  and  the  concurrence  of 
three  justices  shall  be  necessary  to  pronounce  a  judgment; 
provided,  that  if  three  do  not  concur,  the  cause  may  be 
reheard  in  the  same  department,  or  trai^smitted  to  the 
other  department,  or  to  the  court  in  bank. 

Const.  Cal.  art.  6,  sec  2. 

OhamberSy  powers  at— sec.  165. 

Adyonmment,  holida]ra-Hsec.  135. 

OoncarTence-32  Cal.  633. 

§  44.  The  Chief  Justice  shall  apportion  the  business 
to  the  departments,  and  may,  in  his  discretion,  order  any 
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cause  pending  before  the  court  to  be  heard  and  decided  by 
the  court  in  bank.  The  order  may  be  made  before  or 
after  judgment  pronounced  by  a  department;  but  when  a 
canse  has  been  allotted  to  one  of  the  departments  and  a 
judgment  pronounced  therein,  the  order  must  be  made 
within  thirty  days  after  such  judgment,  and  concurred  in 
by  two  Associate  Justices;  and  if  so  made,  it  shall  have 
the  effect  to  vacate  and  set  aside  the  judgment.  Any  four 
justices  may,  either  before  or  after  judgment  by  a  depart- 
ment, order  a  cause  to  be  heard  in  bank.  If  the  order  be 
not  made  within  the  time  above  limited,  the  judgment 
shall  be  final;  provided^  that  no  judgment  by  a  depart^ 
ment  shall  become  final  until  the  expiration  of  the  period 
of  thirty  days  aforesaid,  unless  approved  by  the  Chief 
Justice  in  writing,  with  the  concurrence  of  two  Associate 
Justices. 
Const.  CaL  art.  6,  sec.  2.   See  sec.  129;  Supreme  Ct.  rule  30. 

§  45.  The  Chief  Justice  or  any  four  justices  may  con- 
^  Tene  the  court  in  bank  at  any  time,  and  the  Chief  Justice 
^  shall  be  the  presiding  justice  of  the  court  when  so  con- 
Ko  vened.  The  presence  of  four  justices  shall  be  necessary 
KO  to  transact  any  business,  and  the  concurrence  of  four 
justices  present  at  the  argument  shall  be  necessary  to 
pronounce  a  judgment  in  the  court  in  bank ;  provided,  that 
if  four  justices  so  present  do  not  concur  in  a  judgment, 
then  all  the  justices  qualified  to  sit  in  the  cause  shall  hear 
the  argument,  but  to  render  a  judgment  a  concurrence  of 
four  justices  shall  be  necessary;  and  every  judgment  of 
the  court  in  bank  shall  be  final,  except  in  cases  in  which 
no  previous  judgment  has  been  rendered  in  one  of  the  de- 
partments, and  in  such  cases  the  judgment  of  the  court 
in  hank  shall  be  final,  unless  within  thirty  days  after  such 
judl^ent  an  order  be  made  in  writing,  signed  by  five  jus- 
tices, granting  a  rehearing. 

Const.  Cal.  art.  6,  sec.  2. 

§  46.  In  case  of  the  absence  of  the  Chief  Justice  from 
the  place  at  which  the  court  in  bank  is  held,  or  his  inabil- 
ity to  act,  the  Associate  Justices  shall  select  one  of  their 
own  number  to  perform  the  duties  and  exercise  the  powers 
of  the  Chief  Justice  during  such  absence  or  inability  to 
act. 

Const.  CaL  art.  6,  sec.  2. 

§  47.  The  Supreme  Court  shall  always  be  open  for  the 
transaction  of  business.  It  shall  hold  regular  sessions 
for  the  hearing  of  causes,  either  in  bank,  or  in  one  or  both 
of  its  departments,  at  the  capital  of  the  State,  commenc- 
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infi;  on  the  first  Mondays  of  May  and  second  Mondajrs  of 
November;  at  the  city  and  county  of  San  Francisco,  com* 
mencing  on  the  second  Mondays  of  January  and  third 
Mondays  of  July;  and  at  the  city  of  Los  Angeles,  conx- 
mencine  on  the  tirat  Mondays  of  April  and  second  Mon- 
days of  October;  and  special  sessions  at  either  of  tho 
above  named  places  at  such  other  times  as  may  be  pre* 
scribed  by  the  justices  thereof.  The  justices  and  officers 
of  the  Supreme  Court  shall  be  allowed  their  actual  trav- 
eling expenses  in  going  to  and  from  their  respective  places 
of  residence  upon  the  business  of  the  court,  or  to  attend 
its  sessions.  It  proper  rooms  in  which  to  hold  the  court, 
and  for  the  accommodation  of  the  officers  thereof,  are  not 
provided  bv  the  State,  together  with  attendants,  furni- 
ture, fuel,  lights,  and  stationery,  suitable  and  sufficient 
for  the  transaction  of  business,  the  court,  or  any  three 
justices  thereof,  may  direct  the  Clerk  of  the  Suprenae 
Court  to  provide  such  rooms,  attendants,  furniture,  fuel, 
4'<(  lights,  and  stationery;  and  the  expenses  thereof,  certified 
-A^S)5  ^y  ^^y  three  justices  to  be  correct,  shall  be  paid  out  of 
'*  ^  the  State  treasury,  for  which  expenses,  and  to  defrav  the 
traveling  expenses  of  the  justices  and  officers  of  the 
Supreme  Court  above  mentioned,  a  sufficient  sum  shall 
be  annually  appropriated  out  of  any  funds  in  the  State 
treasury  not  otherwise  appropriated.  The  moneys  so  ap- 
propriated shall  be  sul^ect  to  the  order  of  the  Clerk  of 
the  Supreme  Court,  and  be  by  him  disbursed  on  proper 
vouchers,  and  the  same  shall  oe  accounted  for  by  nim  in 
annual  settlements  with  the  Controller  of  State  on  the 
first  Monday  of  December  of  each  year. 
Always  open— Const.  CaL  art.  6,  sec.  2. 

§  48.  Adjournments  from  day  to  day,  or  from  time  to 
time,  are  to  be  construed  as  recesses  in  the  sessions^ and 
shall  not  prevent  the  court,  or  either  of  its  departments, 
from  sitting  at  any  time. 

See  sec.  47». 

Adjonmment,  formerly-^ee  sec.  33,  ante,  under  JxraiSDiOTioir. 

§  49.  In  the  determination  of  causes,  all  decisions  of 
the  Supreme  Court  in  bank,  or  in  departments,  shall  be 
given  in  writing,  and  the  grounds  of  the  decision  shall  be 
stated. 

Const.  Cal.  art.  6,  sec.  2. 

§  50.  The  jurisdiction  of  the  Supreme  Court  is  of  two 
kinds : 

1.  Original;  and, 

2.  Appellate. 
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U.  B,  Supreme  Ct,  writ  of  error  ftom^ll  GaL  176 i  Belcber  v. 
Oambexs,  S3  Cal.  635. 

Facts— not  investigatecl,  26  Cal.  273. 

Correction— of  minutes,  36  CaL  828;  of  records  of  lower  coorti  31 
CaL  107. 

Final  judgment— 37  CaL  438. 

Original  jnriadiction— former  lack  of,  notes  to  sec.  51. 

§  51.  In  the  exercise  of  its  original  jurisdiction  the  Su- 
preme Court  shall  have  power  to  issue  writs  of  mandamus, 
certiorari,  prohibition,  and  habeas  corpus;  and  it  shall 
also  have  power  to  issue  all  other  writs  necessary  and 
proper  to  the  complete  exercise  of  its  appellate  jurisdiction. 

Const.  CaL  art.  6,  sec.  4. 

Bee  Hyatt  v.  Allen,  March  23rd,  1880,  and  notes  to  sec.  S3,  aniet  on 
Jurisdiction. 

Original  jurisdiction— extent  of,  1  Cal.  85, 144, 347;  7  Cal.  140;  14  Cal. 
6<2;  21  Cal.  160;  Hyatt  v.  AUen,  tupra. 

ICandamna— sees.  54, 76, 165, 1084  et  seq.,  1108  to  1110. 

Oertiorari-«ecs.  54, 76, 165, 1067  et  uq.»  1108  to  1110. 

F^ohibition-«ecs.  54, 76, 165, 1102  et  seq,,  1108  to  1110. 

Habeas  corpns— sees.  54, 76, 166;  1  CaL  85, 144. 

Appellate  powers— sec.  44;  1  Cal.  85, 89, 144. 

**  All  otJ^er  writs  "—25  Cal.  28, 96;  28  CaL  71 ;  Hyatt  v.  Allen,  supra. 

Writ  of  error— sec.  129r,  (Supreme  Ct  rule  26);  1  CaL  85;  8  CaL 
M7;  4  Cal.  208;  5 Cal.  190;  8  Cal.  297;  5^CaL  220. 

Injunction— sees.  54, 76, 165, 356, 525  et  seq.t  7i5, 1341. 
Procedendo— sec  129,  Supreme  Ct.  rule  28. 

Writs,  eertain,  abolished— xcire  facias  and  quo  varranto,  sec.  803 
(but  as  to  latter,  see  sec.  76,  subd.  5);  ne  exeat,  49  Cal.  466,  and  sec.  478. 

Writ— defined,  sec.  17;  seal,  sec.  153;  Issuance,  sec.  54;  service  by  tcl« 
«gTapb,  sec.  1017. 

§  52.  The  Supreme  Court  shall  have  appellate  jurisdic* 
tion: 

1.  In  all  cases  in  equity,  except  such  as  arise  in  Justices' 
Courts. 

2.  In  all  cases  at  law  which  inyolve  the  title  or  posses- 
sion of  real  estate,  or  the  legality  of  anv  tax,  impost,  as- 
sessment, toll  or  municipal  nne,  or  in  which  the  demand, 
exclusive  of  interest,  or  the  value  of  the  property  in  con- 
troversy, amounts  to  three  hundred  dollars. 

3.  In  all  cases  of  forcible  entry  and  detainer,  proceed- 
ings in  insolvency,  actions  to  prevent  or  abate  a  nuisance, 
and  in  all  such  probate  matters  as  may  be  provided  by 
law. 

4.  In  all  special  proceedings. 

5.  In  all  criminal  cases  prosecuted  by  indictment,  ox 
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Oonstitatioiial  ohaneet ,  as  to— 21  CaL  415;  sees.  SI,  82,  75, 76, 77, 11% 
118,114. 

OonstitatiottaUty-  of  Iaws~7  Cal.  65;  10  Cal.  293;  11  OaL  176;  18  CaL 
24;  17  CaL  648:  24  Cal.  437;  28  CaL  118;  30  Cal.  99;  81  Cal.  261;  82  CaL  242; 
83  CaL  212;  84  CaL  620;  41  Gal.  147;  42  CaL  816. 

Oo-ordinatOi  9  CaL  77, 608;  10  CaL  496. 
Co8t»-30  Cal.  546;  50  Cal.  80. 

Conrts— jurisdiction  as  to  other,  8  CaL  27, 34, 67,  268;  9  CaL  77,  607; 
11  Cal.  76;  37  CaL  268;  89  CaL  157;  49  Cal.  831;  51  CaL  145, 562.  - 

Definition— 10  CaL  293 ;  43  CaL  365 :  44  CaL  85. 

Demurrer  to— 16  CsJ.  432. 

Eqait7-3  Cal.  130;  6  Cal.  876;  7  Cal.  848;  10  Cal.029,ff75;  13  CaL  621, 
559. 597, 626;  21  Cal.  438;  24  Cal.  61 ;  30  CaL  440;  33  CaL  45;  36  CaL  639;  88 
CaL  2651  51  Cal.  431 ;  53  Cal.  656. 

Ezclnsive-2  CaL  306;  5  CaL  268;  33  Cal.  85, 688;  53  CaL  16, 412. 

Extent— 17  CaL  363;  36  Cal.  159;  49  Cal.  351. 

Foxfeltore,  actions  fox^-33  Cal.  212;  36  CaL  281. 

Fngitives-5  Cal.  238 ;  23  Cal.  585. 

GeneraUy— 4CaL307;  6 CaL 685;  12  CaL  128;  13  Cal. 589;  17CaL868;  19 
Cal. 210, 874, 888;  23  CaL585;  27  Cal. 492;  30  Cal.  99,440;  81  CaL  170;  82  CaL 
140;  83  CaL  506;  84  Cal.  821 ;  87  CaL  69;  89  CaL 815{  41  Cal.  202. 308;  43  CaL 
813:  46  CaL  79, 245, 398;  47  Cal.  524;  48  CaL  70, 127, 133;  49  Cid.  351, 491;  51 
CaL  8, 265, 435. 

Habeas  corpQS-26  CaL  872;  84  CaL  662;  88  CaL  145, 898, 499;  45  CaL  199; 

61  CaL  317. 

Incident  of— See  see.  187. 

Inferior  and  limited,  courts  of-^  Cal.  195;  10  CaL  293;  12  CaL  283;  15 
CaL 297:  16 CaL 432;  20 Cal. 89;  21  CaL  167;  23Cal.402;  28CaL118;  29 CaL 
807;  83CaL818;  34CaL321;  35CaL269;  86CaL135;  89CaL517;  43CaL45S. 

Injunction- See  sees.  525, 526;  87  Cal.  268. 

Legislative  powers  and  functions  as  to— 5  CaL  9, 49, 230, 343;  6  CaL 
143,532:  7  CaL  65:  8  Cal.  297;  13  CaL  24:  17  Cal.  548;  25  CaL  605;  30  CaL 
435:  82  Cal.  242;  33  CaL 279;  35  CaL 624;  42  CaL 65;  48  CaL 279;  60  Cal.  153; 

62  CaL  142. 

Limited— See  UrFsmoB;  also,  49  CaL  465. 

Loss  of-4  CaL  280;  6  Cal.  21 ;  15  CaL  76;  49  CaL  690. 

Mandamus— 15  Cal.  91:  26  CaL  372;  29  CaL  307;  80  CaL 245, 485;  85  CaL 
318:  86  Cal.  283, 505;  39  Csd.  189, 411. 

Naturalization— 39  CaL  98. 

Nuisance— 30  CaL  573;  36  CaL  193;  40  CaL  896. 

Objections  to— 16  CaL  432. 

Person— See  Adhissioit,  Appbabaitob,  PtTBLiOATiov  ov  Sim- 
XOirs;  5Cal.494;  7CaL54;  34Cal.391;  36Cal.691;  46CaL610;  53CaL635. 

Presumption  as  to— 2  CaL  99, 146;  8  CaL  426;  5  CaL  149;  7  CaL  291;  10 
CaL  50;  12  Cal.  288;  17  Cal.  354,371, 424;  23  CaL  402:  27  Cal.  67, 800;  81  Cal. 
168,342;  33 Cal. 45, 318, 505, 580;  34CaL891;  40CaL648;  44CaL856;  49 CaL 
206;  53  CaL  635. 

Ptoce88--48  CaL  138. 

Prohibition^  writ  of— 26  Cal.  372;  52  Cal.  516. 
Publication  of  summons,  notice,  etc.— sec.  418;  12  CaL  100,288;  20 
CaL  81;  26  Cal.  149;  27  CaL  295, 300;  30  CaL 611;  31  CaL 342;  88  CaL 45,506, 
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930:  84  CaL891;  37  GaL4i»;  89  GaL489;  44GaL856;  Belcher  f.Cbomben, 
93  Cal.  635,  overraliiig  Halm  v.  Kelly.  34.Cal.  391. 

Becords— 13  Cal.  24;  19  CltL  127;  30  GaL  439. 

BesUtntloni  writ  of— 19  CaL  374. 

Special  casea-^  CaL  43. 195;  42  CaL  35. 

Stipulation— See  Aobbehxht. 

Taxes,  atdts  for-24  CaL  61;  43  CaL  492;  45  CaL  199. 

Test  of--30  CaL  546. 

Ttespasa— 39  CaL  315. 319. 

United  States  cotutB,  genemllp-4  CaL  388;  9  QaL  698;  11  Cal.  176;  22 
CaLS4;  25 CaL 605;  27  CaL  164;  28 CaL 98;  S2CaL281:  89 CaL 318;  49 CaL 
526. 

Vacation—See  Ai>joUB]!r]f eht. 

Venne-37  Cal.  190;  46  CaL  246;  49  CaL  85L 

Want  of— 7  CaL  54:  8  Cal.  663:  12  Cal.  100:  16  Cal.  389;  17  CaL  130:  23 
CaL402:  27GaL300;  28  CaL  115;  30 CaL 440;  34CaL39i;  37  CaL  458;  39  CaL 
670;  62  Cal.  97. 

«  Within  the  Jurisdiction,''  defined— 12  CaL  306. 

Witness-36  CaL  522. 

§  34.    The  courts  enumerated  in  the  first  three  subdi* 
visions  of  the  last  preceding  section  are  courts  of  record. 
Const.  CaL  art.  6.  sees.  12. 22. 
Court  of  record— definition.  34  Cal.  391;  52  CaL  220. 

CODB  CIT.  PBOO.— 4. 


r 
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CHAPTER  n. 
COURT  OF  IMPBACHMENT. 

96.  Members  of  the  court. 

S7.  Jurisdiction. 

38.  Officers  of  the  court. 

89.  Trial  of  impeachments  provided  for  in  the  Penal  Code. 

36  §  36.    The  Court  of  Impeachment  is  the  Senate;  when 

cop        Bitting  as  such  court,  the  senators  shall  be  upon  oath;  and 
107  118     at  least  two-thirds  of  the  members  elected  snail  be  neces- 
sary to  constitute  a  quorum. 
Const.  Cal.  art.  4,  sec.  17;  art.  6,  sec.  1. 

§  37.  The  court  has  iurisdiction  to  try  impeachments, 
when  presented  by  the  Assembly,  of  the  Grovemor,  Lieu- 
tenant-Governor, Secretary  of  State,  Controller,  Treas- 
urer, Attorney-General,  Surveyor-General,  Chief  Justice 
of  the  Supreme  Court,  Associate  Justices  of  the  Supreme 
Court,  and  Judges  of  the  Superior  Courts,  lor  any  misde- 
meanor in  office. 

Const.  Cal.  art.  4,  sec.  18. 

Other  civil  officers— 45  CaL^O. 

§  38.    The  officers  of  the  Senate  are  the  officers  of  the 
court. 
See  Penal  Code,  sees.  10,  and  737  to  753. 
Impeachment— manner  of,  45  Cal.  200. 

§  39.    Proceedings  on  the  trial  of  impeachments  are 
provided  for  in  the  Fenal  Code. 
See  Penal  Code,  sec.  737  et  seq. 


CHAPTER  HI. 
SUPRBHIt  COURT. 


§  40.  ThG  Sapieme  Coart  sball  conalit  oi  a  Chief  Jus- 
tice and  six  Associate  JusUces,  who  sball  be  elected  bj 
the  gnallfied.  eleotora  of  the  State  at  large,  at  the  general 
State  elections  next  preceding  tbe  expiration  of  tbe  tenos 
of  ofBce  ot  their  predecessors  reapectivel;,  and  hold  their 
offlcu  for  the  term  of  twelve  years  from  and  aftei  the 
fliW  Uonday  after  the  first  day  ot  January  next  succeed- 
ing theii  election;  prootded,  that  of  the  justices  elected 
"'  *'~e  general  Slate  election  of  eighteen  hundred  and 


the  end  of  eleven  ^ea 


shall  have  so  claseified.  or  shall  so  classify  themselves, 
i>j  lot,  that  two  of  them  shall  go  out  of  omce  at  the  end 
of  three  years,  two  of  them  at  the  end  of  seven  years, 
and  two  of  them  at  the  end  of  eleven  years,  from  the  first 
Monday  after  the  first  day  of  January,  eii^hteen  hundred 
and  eighty;  and  an  entry  ot  such  claasiilcation  shall  have 
been  or  ehall  be  made  in  the  minutes  of  the  court  in 
bank,  Bigned  hy  them,  and  a  duplicate  thereof  filed  in 
the  office  of  the  Secretary  of  State. 

Ccoat.  C>L  art.  t,  tea.  S,  9. 
E)i|itiUltT-«c  IH. 

AtHBM  of  jniiE»-Kc. «:  1  OI.  ige^sit. 

Da  fiuto  jodfa— »  Cal.  MB. 
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§  41.  The  years  during  which  a  Justice  of  the  Supreme 
Court  is  to  hold  office  are  to  be  computed  respectively 
from  and  including  the  first  Monday  after  the  first  day  of 
January  of  any  one  year  to  and  excluding  the  first  Mon- 
day after  the  first  day  of  January  of  the  next  succeeding 
year. 

Const.  Cal.  art.  6,  sec.  3. 

§  42.  If  a  vacancy  occur  in  the  office  of  a  Justice  of 
the  Supreme  Court,  the  Governor  shall  appoint  an  eligible 
person  to  hold  the  office  until  the  election  and  ^ualUica- 
tion  of  a  justice  to  fill  the  vacancy,  which  election  shall 
take  place  at  the  next  succeeding  general  election;  and 
the  justice  so  elected  shall  hold  tiie  office  for  the  remain- 
der of  the  unexpired  term  of  his  predecessor. 

Const.  Cal.  art.  G,  sec.  8. 

Vacancy— see  sec.  40,  Absence  of  Judoe. 

cop  §  43.  There  shall  be  two  departments  of  the  Supreme 
104  185  Court,  denominated  respectively  Department  One  and 
Department  Two.  The  Chief  Justice  shall  assign  three 
of  the  Associate  Justices  to  each  department,  and  such 
assi^ment  maybe  changed  by  him  from  time  to  time; 
provided^  that  the  Associate  Justices  shall  be  competent 
to  sit  in  either  department,  and  may  interchange  with  one 
another  by  agreement  among  themselves,  or  if  no  such 
agreement  be  made,  as  ordered  by  the  Chief  Justice. 
The  Chief  Justice  may  sit  in  either  department,  and  shall 

S reside  when  so  sitting;  but  the  justices  assigned  to  each 
epartment  shall  select  one  of  their  number  as  presiding 
justice.  Each  of  the  departments  shall  have  the  power 
to  hear  and  determine  causes  and  all  questions  arising 
therein,  subject  to  the  provisions  in  relation  to  the  court 
in  bank.  The  presence  of  three  justicep  shall  be  neces- 
sary to  transact  any  business  in  either  of  the  departments, 
except  such  as  may  be  done  at  chambers;  but  one  or  more 
of  the  justices  may  adjourn  from  time  to  time  with  the 
same  effect  as  if  all  were  present,  and  the  concurrence  of 
three  justices  shall  be  necessary  to  pronounce  a  judgment; 
provided^  that  if  three  do  not  concur,  the  cause  may  be 
reheard  in  the  same  department,  or  trai^smitted  to  the 
other  department,  or  to  the  court  in  bank. 

Const.  CaL  art.  6,  sec.  2. 

Chambers,  powers  at— sec.  165. 

Adjonnunent,  holida]ra-Hsec.  135. 

Ooncarrence-32  Cal.  633. 

§  44.  The  Chief  Justice  shall  apportion  the  business 
to  the  departments,  and  may,  in  his  discretion,  order  any 


k 
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cause  pending  before  the  court  to  be  heard  and  decided  by 
tbe  court  in  bank.  The  order  may  be  made  before  or 
after  judgment  pronounced  by  a  department;  but  when  a 
cause  has  been  allotted  to  one  of  the  departments  and  a 
judgment  pronounced  therein,  the  order  must  be  made 
within  thirty  days  after  such  judgment,  and  concurred  in 
by  two  Associate  Justices;  and  if  so  made,  it  shall  have 
toe  effect  to  vacate  and  set  aside  the  judgment.  Any  four 
justices  may,  either  before  or  after  judgment  by  a  depart- 
ment, order  a  cause  to  be  beard  in  bank.  If  tlie  order  be 
not  made  within  the  time  above  limited,  the  judgment 
shall  be  ilnal;  provided^  that  no  judgment  by  a  depart^ 
ment  shall  become  final  until  the  expiration  of  the  period 
of  thirty  days  aforesaid,  unless  approved  by  the  Chief 
Justice  in  writing,  with  the  concurrence  of  two  Associate 
Justices. 
Const.  CaL  art.  6,  sec.  2.   See  sec.  129;  Supreme  Ct.  rule  30. 

§  45.  The  Chief  Justice  or  any  four  justices  may  con- 
vene the  court  in  bank  at  any  time,  and  the  Chief  Justice 
shall  be  the  presiding  justice  of  the  court  when  so  con- 
vened. The  presence  of  four  justices  shall  be  necessary 
460  to  transact  any  business,  and  the  concurrence  of  four 
justices  present  at  the  argument  shall  be  necessary  to 
pronounce  a  judgment  in  the  court  in  bank ;  providedy  that 
if  four  justices  so  present  do  not  concur  in  a  judgment, 
then  all  the  justices  qualified  to  sit  in  the  cause  shall  hear 
the  argument,  but  to  render  a  judgment  a  concurrence  of 
four  justices  shall  be  necessary;  and  every  judgment  of 
the  court  in  bank  shall  be  final,  except  in  cases  in  which 
no  previous  judgment  has  been  rendered  in  one  of  the  de- 
partments, and  in  such  cases  the  judgment  of  the  court 
in  bank  shall  be  final,  unless  within  thirty  days  after  such 
judfment  an  order  be  made  in  writing,  signed  by  five  jus- 
tices, granting  a  rehearing. 

Const.  Cal.  art.  6,  sec.  2. 

§  46.  In  case  of  the  absence  of  the  Chief  Justice  from 
the  place  at  which  the  court  in  bank  is  held,  or  his  inabil- 
ity to  act,  the  Associate  Justices  shall  select  one  of  their 
,  own  number  to  perform  the  duties  and  exercise  the  powers 
of  the  Chief  Justice  during  such  absence  or  inability  to 
act. 

Const.  CaL  art.  6,  sec.  2. 

§  47.  The  Supreme  Court  shall  always  be  open  for  the 
transaction  of  business.  It  shall  hold  regular  sessions 
for  the  hearing  of  causes,  either  in  bank,  or  in  one  or  both 
of  its  departments,  at  the  capital  of  the  State,  commenc- 
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infir  on  the  flist  Mondays  of  May  and  second  Mondays  of 
November;  at  the  city  and  county  of  San  Francisco,  com- 
mencing on  the  second  Mondays  of  January  and  third 
Mondays  of  July;  and  at  the  city  of  Los  Angeles,  com- 
mencing on  the  lirst  Mondays  of  April  and  second  Mon- 
days of  October;  and  special  sessions  at  either  of  the 
above  named  places  at  such  other  times  as  may  be  pre- 
scribed by  the  justices  thereof.  The  justices  and  officers 
of  the  Supreme  Court  shall  be  allowed  their  actual  trav- 
eling expenses  in  going  to  and  from  their  respective  places 
of  residence  upon  the  business  of  the  court,  or  to  attend 
its  sessions.  It  proper  rooms  in  which  to  hold  the  court, 
and  for  the  accommodation  of  the  officers  thereof,  are  not 
provided  bv  the  State,  together  with  attendants,  fuml' 
ture,  fuel,  lights,  and  stationery,  suitable  and  sufficient 
for  the  transaction  of  business,  the  court,  or  any  three 
justices  thereof,  may  direct  the  Clerk  of  the  Suprenae 
Court  to  provide  such  rooms,  attendants,  furniture,  fuel, 
\  4l  lights,  and  stationery;  and  the  expenses  thereof,  certified 
r-A^S)5  ^y  ^°y  three  justices  to  be  correct,  shall  be  paid  out  of 
''^  ^  the  State  treasury,  for  which  expenses,  and  to  defray  the 
traveling  expenses  of  the  justices  and  officers  of  the 
Supreme  Court  above  mentioned,  a  sufficient  sum  shall 
be  annually  appropriated  out  of  any  funds  in  the  State 
treasury  not  otherwise  appropriated.  The  moneys  so  ap- 
propriated shall  be  sul^ect  to  the  order  of  the  Clerk  of 
the  Supreme  Court,  and  be  by  him  disbursed  oil  proper 
vouchers,  and  the  same  shall  oe  accounted  for  by  nim  in 
annual  settlements  with  the  Controller  of  State  on  the 
first  Monday  of  December  of  each  year. 
Always  open— Const.  CaL  art.  6,  sec.  2. 

§  48.  Adjournments  from  day  to  day,  or  from  time  to 
time,  are  to  be  construed  as  recesses  in  the  sessions^ and 
sJiall  not  prevent  the  court,  or  either  of  its  departments, 
from  sitting  at  any  time. 

See  sec.  47n. 

Adjonmment,  formerly— see  sec.  33,  ante,  under  Jxtbisdiotion. 

§  49.  In  the  determination  of  causes,  all  decisions  of 
the  Supreme  Court  in  bank,  or  in  departments,  shall  be 
given  in  writing,  and  the  grounds  of  the  decision  shall  be 
stated. 

Const.  Cal.  art.  6,  sec.  2. 

§  50.  The  jurisdiction  of  the  Supreme  Court  is  of  two 
kinds : 

1.  Original;  and, 

2.  Appellate. 


^ 
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17.  S.  Snpveme  Ct.,  writ  of  exror  ftom^U  GaL  176;  Belcber  t. 
Chambers,  53  Cal.  635. 

Facts— not  Investigated,  26  Cal.  273. 

Oozrection— of  minutes,  36  CaL  328;  of  records  of  lower  conrt,  31 
CaL  107. 

Final  judgment— 37  Cal.  438. 

Original  jurisdiction— former  lack  of,  notes  to  sec.  51. 

§  51.  In  the  exercise  of  its  original  jorisdiction  the  Su- 
preme Court  shall  have  power  to  issue  writs  of  mandamus, 
certiorari,  prohibition,  and  habeas  corpus;  and  it  shall 
also  have  power  to  issue  all  other  writs  necessary  and 
proper  to  the  complete  exercise  of  its  appellate  jurisdiction. 

Const.  CaL  art.  6.  sec.  4. 

See  Hyatt  v.  Allen,  March  23rd,  1880,  and  notes  to  sec.  S3,  ante,  on 
Jurisdiction. 

Original  jnrisdiction— extent  of,  1  Cal.  85, 144, 347;  7  Cal.  140;  14  Cal. 
U2i  21  Cal.  160;  Hyatt  v.  Allen,  supra. 

Mandamna— sees.  54, 76, 165, 1084  et  seq.,  1103  to  1110. 

Certiorari— sees.  54, 76, 165, 1067  et  seg.,  1108  to  1110. 

FkoUbitioxfr-secs.  64, 76, 165, 1102  et  seq.,  1106  to  1110. 

Habeas  corpns— sees.  54, 76, 165;  1  Cal.  85, 144. 

Appellate  powers— sec.  44;  1  CaL  85. 89, 144. 

''All  otj^r  writs"— 25  Cal.  28,96;  23  CaL 71;  Hyatt  v.  Allen, «iipra. 

Writ  of  error— sec.  I29r,  (Supreme  Ct.  rule  26);  1  CaL  85;  8  CaL 
M7;  4  Cal.  208;  5  Cal.  190;  8  CaL  297;  b^CaL  220. 

Injunction— sees.  54, 76, 165, 356, 525  et  seq.,  745, 1341. 
Procedendo— sec.  129,  Supreme  Ct.  rule  28. 

Writs,  eertain,  abolished— «ctr0  facias  and  quo  warranto,  sec.  803 
(but  as  to  latter,  see  sec.  76,  subd.  5);  ne  exeat,  49  Cal.  466,  and  sec.  478. 

Writ— defined,  sec.  17;  seal,  sec.  153;  issuance,  sec.  54;  service  by  tel* 
egraph,  sec  1017. 

§  52.  The  Supreme  Court  shall  have  appellate  jurisdic* 
tion: 

1.  In  all  cases  in  equity,  except  such  as  arise  in  Justices' 
Courts. 

2.  In  all  cases  at  law  which  involve  the  title  or  posses- 
sion of  real  estate,  or  the  legality  of  anv  tax,  impost,  as- 
sessment, toll  or  municipal  nne,  or  in  which  the  demand, 
exclusive  of  interest,  or  the  value  of  the  property  in  con- 
troversy, amounts  to  three  hundred  dollars. 

3.  In  all  cases  of  forcible  entry  and  detainer,  proceed- 
ings in  insolvency,  actions  to  prevent  or  abate  a  nuisance, 
and  in  all  such  probate  matters  as  may  be  provided  by 
law. 

4.  In  all  special  proceedings. 

5.  In  all  criminal  cases  prosecuted  by  indictment,  ox 
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Oonstitational  changes,  as  to— 21  CaL  415;  sees.  SI,  82,  70, 76, 77, 112, 
118,114. 

Oonstitntionalitf  of  laws— 7  CaL  65;  10  Cal.  293;  11  OaL  176;  IS  CaL 
24;  17  CaL  648;  24  Cal.  427;  28  Cal.  118;  90  Cal.  99;  SI  CaL  281;  S  CaL  242i 
83  CaL  212;  84  Cal.  520;  41  Cal.  147;  42  CaL  316. 

Co-ordinate,  9  Cal.  77, 606;  10  CaL  495. 

Costs-30  Cal.  646;  50  CaL  30. 

Oonrts— jarlsdiction  as  to  other,  8  Cal.  27, 34,67,  268;  9  CaL  77,  607; 
11  Cal.  76;  87  Cal.  268;  39  CaL  157;  49  CaL  831;  51  CaL  145, 562. 

Definition— 10  CaL  293;  43  CaL  365;  44  CaL  85. 

Demurrer  to— 16  Cal.  432. 

Eqnit7-3  Cal.  130;  6  Cal.  376;  7  CaL  348;  10  Cal.  629, 675;  13  CaL  621, 
659, 597. 626;  21  Cal.  438;  24  CaL  61;  30  Cal.  440;  33  CaL  45;  36  CaL  639;  38 
CaL  265-;  51  Cal.  431 ;  53  CaL  656. 

Ezclnsive-2  Cal.  306;  5  CaL  268;  83  Cal.  85, 688;  63  CaL  16, 412. 

Extent- 17  CaL  363;  36  Cal.  159;  49  Cal.  351. 

Forfeltore,  actions  fox^-33  CaL  212;  36  Cal.  281. 

Fagitives-5  Cal.  238 ;  23  Cal.  585. 

Generally— 4  Cal.  807;  6  Cal. 685;  12  Cal.  128;  13  Cal. 589;  17CaLS68;  19 
Cal. 210, 874, 388;  28  CaL585;  27  Cal. 492;  80  Cal.  99,440;  81  Cal.  170;  32  CaL 
140;  83  CaL  506;  34  Cal.  821:  37  CaL  69;  39  CaL  315{  41  CaL  202. 308;  43  Cat. 
313;  46  Cal.  79, 245, 396;  47  CaL  524;  48  Gal.  70, 127, 138;  49  CaL  351, 491;  51 
CaL  8, 255, 435. 

Habeas  corpns— 26  CaL  372;  34  CaL  682;  88  CaL  145, 398, 499;  45  CaL  199; 

61  CaL  317. 

Incident!  of— See  sec.  187. 

Inferior  and  limited,  courts  of-^  Cal.  195;  10  CaL  293;  12  CaL  283;  15 
CaL297;  16CaL432:  20CaL39;  21  CaL  167;  23Cal.402;  28 CaL  118;  29  CaL 
807;  83CaL318;  84 Cal. 321;  35CaL269;  86 CaL  135;  89CaL517;  43 CaL 455. 

Injunction— See  sees.  525, 526;  37  Cal.  268. 

Legislative  powers  and  fhnctions  as  to— 5  CaL  9, 49, 230, 343;  6  CaL 
143,532:  7  Cal.  65:  8  CaL  297;  13  Cal.  24;  17  CaL 648;  25 CaL  605;  80  CaL 
435:  32  CaL  242;  33  CaL 279;  35  CaL 624;  42  CaL 65;  48  CaL 279;  60  Cat.  153; 

62  Cal.  142. 

Limited— See  IzrFSBlOB;  also,  49  CaL  465. 

Loss  of— 4  CaL  280;  6  Cal.  21;  15  CaL  76;  49  CaL  690. 

Mandamus— 15  Cal.  91:  26  Cal.  872;  29  CaL  307;  SO  CaL  246, 435;  85  CaL 
313:  36  Cal.  283, 505;  39  CaL  189, 411. 

Naturalization— 39  Cal.  98. 

Nuisance-30  CaL  573;  86  CaL  193;  40  CaL  396. 

Objections  to— 16  CaL  432. 

Person- See  Admibsioit,  AFPBABAiraB,  Publioatiov  ov  Suv- 
XOirs;  5CaL494;  7CaL54;  34CaI.391;  36Cal.691;  46 Cal. 610;  63CaL635. 

Presumption  as  to— 2  Cal.  99, 146;  3  Cal.  426;  5  CaL  149;  7  Cal.  291;  10 
CaL  50;  12  Cal.  288;  17  Cal.  354,871. 424;  23  Cal.  402:  27  Cal.  67, 800;  31  Cal. 
168,342;  83  Cal. 45, 318, 505, 580;  84  CaL 391;  40  CaL  648;  44  CaL 856;  49  CaL 
208;  53  CaL  635. 

Ttooess— 48  CfO.  138. 

Prohibition,  writ  of— 26  Cal.  372;  52  Cal.  616. 

Publication  of  summons,  notice,  etc.— sec.  413;  12  CaL  100,283;  20 
CaL  81;  26  Cal.  149;  27  CaL  295, 300;  30  CaL  611;  31  Cal.  342;  S3  CaL45,506> 
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SM:  34  Gal.  391;  S7CaL4S8;  S9GaI.439;  44GaL856;  Belcher  f. Cbomben, 
U  Gal.  635,  OTemiUng  Halm  «.  KeUy.  3iCal.  391. 

Beoorda— 13  CaL  24;  19  CaL  127;  SO  CaL  439. 

Bestitntion,  writ  of— 19  CaL  374. 

Special  oasea-^  CaL  43, 195;  42  CaL  86. 

Stipulation— See  Aobbehxht. 

Taxes,  suits  foi^-24  CaL  61;  43  OaL  492;  49  CaL  199. 

Test  of-4K)  CaL  646. 

Trespass— 39  CaL  816, 819. 

XTxiited  States  conrts,  generallp-4  CaL  888;  9  QaL  698;  11  CaL  176;  22 
CaL  S4;  26  CaL  605;  27  CaL  164;  28  CaL  96;  82  CaL  281;  89  CaL  818;  49  CaL 
8^6. 

Vacation— See  Ai>jouB]!r]fEHT. 

Veniie-87  CaL  190;  46  CaL  245;  49  CaL  86L 

Want  of— 7  CaL  64:  8  Cal.  663:  12  CaL  100:  16  Cal.  889;  17  CaL  130:  23 
CaL 402:  27 CaL 800;  28 CaL  116;  8l)CaL440;  34CaL391;  37CaL458;  89 CaL 
670;  52  Cal.  97. 

"Within  the  Jnrisdiotion/'  defined— 12  CaL  306. 

Witness-Sd  CaL  622. 

S  34.    The  conrts  ennmerated  in  the  first  three  subdi* 
▼isions  of  the  last  preceding  section  are  courts  of  record. 
GoDsti  CaL  art.  6,  sees.  12, 22. 
Court  of  record— definition,  34  Cal.  391;  52  CaL  220. 

CODB  CIT.  I'BOO.— 4. 
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CHAPTER  n. 
COURT  OF  IMPBACHMENT. 

56.  Membera  of  the  court. 

57.  Jurisdiction. 

38.  Officers  of  the  court. 

39.  Trial  of  impeachments  provided  for  In  the  Penal  Code. 

36  §  36.    The  Court  of  Impeachment  is  the  Senate;  inrhen 

ccp        Bitting  as  such  court,  the  senators  shall  be  upon  oath ;  and 
107  118     at  least  two-thirds  of  the  members  elected  snail  be  neces- 
sary to  constitute  a  quorum. 
Const.  CaL  art.  4,  sec.  17 ;  art.  6,  sec.  1. 

§  37.  The  court  has  jurisdiction  to  try  impeachments, 
when  presented  by  the  Assembly,  of  the  Governor,  Lieu^ 
tenant-Governor,  Secretary  of  State,  Controller,  Treas- 
urer, Attorney-General,  Surveyor-General,  Chief  Justice 
of  the  Supreme  Court,  Associate  Justices  of  the  Supreme 
Court,  and  Judges  of  the  Superior  Courts,  lor  any  misde- 
meanor in  office. 

Const.  CaL  art.  4,  sec.  18. 

Other  civil  officers— 45  Cair300. 

§  38.   The  officers  of  the  Senate  are  the  officers  of  the 
court. 
See  Penal  Code»  sees.  10,  and  737  to  753. 
Impeachment— manner  of,  45  Cal.  200. 

§  39.    Proceedings  on  the  trial  of  impeachments  are 
provided  for  in  the  I^enal  Code. 
See  Penal  Code,  sec.  737  et  seq. 


f 
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«.    W  OHO*. 

S  40.  The  Supreme  Court  eiliall  consist  of  a  Cbief  Jus- 
tice and  six  AsBoclnte  Justices,  who  sliall  !>«  elected  by 
tbe  qoalified  electors  of  the  State  at  large,  at  the  general 
State  elections  next  preceding  the  expiration  of  tbe  terms 
of  ofSce  of  their  predecessora  respectively,  and  hold  their 
offices  for  the  term  of  twelve  years  from  and  after  the 
fiiat  Uonday  after  the  first  day  of  January  nest  succeed- 
ing their  election;  proetded,  that  of  the  justices  elected 
&t  the  general  State  election  oC  el!;1iteen  hundred  and 
seventy-nine,  the  Chief  Justice  shall  go  out  of  office  at 
llie  end  of  eleven  i^cars,  and  the  six  Associate  Justices 
aliall  have  so  ciassifled,  or  shall  so  classify  themselvefl, 
b<  lot,  that  two  of  them  sbail  go  out  of  office  at  the  end 
of  three  years,  two  of  them  at  tlie  end  of  seven  years, 
and  two  of  them  at  the  end  of  eleven  years,  from  the  first 
Monday  after  the  first  day  of  January,  etgliteen  Imndred 
and  eighty;  and  au  entry  of  such  classitl cation  shall  Iiave 
heen  or  shall  be  made  In  the  minutes  of  the  court  in 
bank,  signed  by  them,  and  a  duplicate  thereof  filed  in 
the  office  of  tbe  Secretary  of  State. 

EUciUUtr'-sec.  lu. 

AbMUM  of  jndEe-MC.Mi  SCiLm,ellL 

Ot  &Ctt>  jadco— 20  CsL  189. 


n 
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§  41.  The  years  daring  which  a  Justice  of  the  Suprexne 

Court  is  to  hold  office  are  to  be  computed  respectively 
from  and  including  the  first  Monday  after  the  first  day  of 
January  of  any  one  year  to  and  excluding  the  first  Mon^ 
day  after  the  first  day  of  January  of  the  next  succeedin^f 
year. 
Const.  Cal.  art.  6,  sec.  8. 

§  42.  If  a  vacancy  occur  in  the  office  of  a  Justice  of 
the  Supreme  Court,  the  Governor  shall  appoint  an  eligible 
person  to  hold  the  office  until  the  election  and  ^.ualilica- 
tion  of  a  justice  to  fill  the  vacancy,  which  election  shall 
take  place  at  the  next  succeeding  general  election;  and 
the  justice  so  elected  shall  hold  the  office  for  the  remain- 
der of  the  unexpired  term  of  Lis  predecessor. 

Const.  Cal.  art.  6,  sec.  3. 

Vacancy— see  sec.  40,  Absekcb  ov  Judos. 

ccp  §  43.  There  shall  be  two  departments  of  the  Supreme 
104  186  Court,  denominated  respectively  Department  One  and 
Department  Two.  The  Chief  Justice  shall  assign  three 
of  the  Associate  Justices  to  each  department,  and  such 
assignment  may  be  changed  by  him  from  time  to  time; 
provided,  that  tne  Associate  Justices  shall  be  competent 
to  sit  in  either  depart.ment,  and  may  interchange  with  one 
another  by  agreement  among  tliemselves,  or  if  no  such 
agreement  be  made,  as  erdered  by  the  Chief  Justice. 
Tne  Chief  Justice  may  sit  in  either  department,  and  shall 

S reside  when  so  sitting;  but  the  justices  assigned  to  each 
epartment  shall  select  one  of  their  number  as  presiding 
justice.  Each  of  the  departments  shall  have  the  power 
to  hear  and  determine  causes  and  all  questions  arising 
therein,  subject  to  the  provisions  in  relation  to  the  court 
in  bank.  The  presence  of  three  justices  shall  be  neces- 
sary to  transact  any  business  in  either  of  the  departments, 
except  such  as  may  be  done  at  chambers;  but  one  or  more 
of  the  justices  may  adjourn  from  time  to  time  with  the 
same  effect  as  if  all  were  present,  and  the  concurrence  of 
three  justices  shall  be  necessary  to  pronounce  a  judgment; 
provided,  that  if  three  do  not  concur,  the  cause  may  be 
reheard  in  the  same  department,  or  trai^smitted  to  the 
other  department,  or  to  the  court  in  bank. 

Const.  Cal.  art.  6,  sec.  2. 

Ohambers,  powers  at— sec.  165. 

Adjournment,  holidays— sec.  135. 

Ooncnrrence-32  Cal.  633. 

§  44.  The  Chief  Justice  shall  apportion  the  business 
to  the  departments,  and  may,  in  his  discretion,  order  any 
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cause  pending  before  the  court  to  be  heard  and  decided  by 
the  court  in  bank.  The  order  may  be  made  before  or 
after  Judgment  pronounced  by  a  department;  but  when  a 
cause  has  been  allotted  to  one  of  the  departments  and  a 
judgment  pronounced  therein,  the  order  must  be  made 
within  thirty  days  after  such  judgment,  and  concurred  in 
by  two  Associate  Justices;  and  if  so  made,  it  shall  have 
the  effect  to  vacate  and  set  aside  the  judgment.  Any  four 
justices  may,  either  before  or  after  judgment  by  a  depart- 
ment, order  a  cause  to  be  heard  in  bank.  If  t]ie  order  be 
Dot  made  within  the  time  above  limited,  the  judgment 
shall  be  final;  providedt  that  no  judgment  by  a  depart- 
ment shall  become  final  until  the  expiration  of  the  period 
of  thirty  days  aforesaid,  unless  approved  by  the  Chief 
Justice  in  writing,  with  the  concurrence  of  two  Associate 
Justices. 
Const.  Gal.  art.  6,  sec.  2.   See  sec.  129;  Supreme  Ct.  rule  30. 

§  45.  The  Chief  Justice  or  any  four  justices  m^  con- 
vene the  court  in  bank  at  any  time,  and  the  Chief  Justice 
shall  be  the  presiding  justice  of  the  court  when  so  con- 
vened. The  presence  of  four  justices  shall  be  necessary 
to  transact  any  business,  ana  the  concurrence  of  four 
justices  present  at  the  argument  shall  be  necessary  to 
pronounce  a  judgment  in  the  court  in  bank ;  providedj  that 
if  four  justices  so  present  do  not  concur  in  a  judgment, 
then  all  the  justices  qualified  to  sit  in  the  cause  shall  hear 
the  argument,  but  to  render  a  judgment  a  concurrence  of 
four  justices  shall  be  necessary;  and  every  judgment  of 
the  court  in  bank  shall  be  final,  except  in  cases  m  which 
no  previous  judgment  has  been  rendered  in  one  of  the  de- 
partments, and  in  such  cases  the  judgment  of  the  court 
in  bank  shall  be  final,  unless  within  thirty  days  after  such 
judfment  an  order  be  made  in  writing,  signed  by  five  jus- 
tices, granting  a  rehearing. 

Const.  Gal.  art.  6,  sec.  2. 

§  46.  In  case  of  the  absence  of  the  Chief  Justice  from 
the  place  at  which  the  court  in  bank  is  held,  or  his  inabil- 
ity to  act,  the  Associate  Justices  shall  select  one  of  their 
own  number  to  perform  the  duties  and  exercise  the  powers 
of  the  Chief  Justice  during  such  absence  or  inability  to 
act. 

Const.  CaL  art.  6,  sec.  2. 

§  47.  The  Supreme  Court  shall  always  be  open  for  the 
transaction  of  business.  It  shall  hold,  regular  sessions 
for  the  hearing  of  causes,  either  in  bank,  or  in  one  or  both 
of  its  departments,  at  the  capital  of  the  State,  conmienc- 
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inf2f  on  the  first  Mondays  of  May  and  second  Mondays  of 
November;  at  the  city  and  county  of  San  Francisco,  com* 
mencing  on  the  second  Mondays  of  Janaary  and  third 
Mondays  of  July;  and  at  tlie  city  of  Los  Angeles,  com- 
mencing on  the  tirst  ^Mondays  of  April  and  second  Mon- 
days of  October;  and  special  sessions  at  either  of  the 
above  named  places  at  such  other  times  as  may  be  pre- 
scribed by  the  justices  thereof.    The  justices  and  officers 
of  the  Supreme  Court  shall  be  allowed  their  actual  trav- 
eling expenses  in  going  to  and  from  their  respective  places 
of  residence  upon  the  business  of  the  court,  or  to  attend 
its  sessions.    It  proper  rooms  in  which  to  hold  the  court, 
and  for  the  accommodation  of  the  officers  thereof,  are  not 
provided  bv  the  State,  together  with  attendants,  furni- 
ture, fuel,  Ughts,  and  stationery,  suitable  and  sufficient 
for  the  transaction  of  business,  the  court,  or  any  three 
justices  thereof,  mav  direct  the  Clerk  of  the  Supreme 
Court  to  provide  such  rooms,  attendants,  furniture,  fuel» 
4*^        lights,  and  stationery;  and  the  expenses  thereof,  certified 
^^cp      \yy  any  three  justices  to  be  correct,  shall  be  paid  out  of 
"'^         the  State  treasury,  for  which  expenses,  and  to  defrav  the 
traveling  expenses  of  the  justices  and  officers  of  the 
Supreme  Court  above  mentioned,  a  sufficient  sum  shall 
be  annually  appropriated  out  of  any  funds  in  tlie  State 
treasury  not  otherwise  appropriated.    The  moneys  so  ap- 
propriated shall  be  sul^ect  to  the  order  of  the  Clerk  of 
the  Supreme  Court,  and  be  by  him  disbursed  on  proper 
vouchers,  and  the  same  shall  be  accounted  for  by  him  in 
annual  settlements  with  the  Controller  of  State  on  the 
first  Monday  of  December  of  each  year. 
Always  open— Const.  CaL  art.  6,  sec.  2. 

§  48.  Adjournments  from  day  to  day,  or  from  time  to 
time,  are  to  be  construed  as  recesses  in  the  sessions^ and 
shall  not  prevent  the  court,  or  either  of  its  departments, 
from  sitting  at  any  time. 

See  sec.  47n. 

Adjonmment,  formerly— see  sec.  33,  ante,  under  Jubisdiotiost. 

§  49.  In  the  determination  of  causes,  all  decisions  of 
the  Supreme  Court  in  bank,  or  in  departments,  shall  be 
given  in  writing,  and  the  grounds  of  the  decision  shall  be 
stated. 

Const.  Cal.  art.  6,  sec.  2. 

§  50.  The  jurisdiction  of  the  Supreme  Court  is  of  two 
kinds : 

1.  Original;  and, 

2.  Appellate. 
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U.  S.  Snpreme  Ct.,  writ  of  ezror  from— 11  CaL  176;  Belcher  v. 
Cluunbers,  53  Cal.  635. 

Facts— not  investigated,  26  Cal.  273. 

OOTrectloii— of  minntes,  96  CaL  828;  of  records  of  lower  conrti  SI 
Cal.  107.  ^ 

Final  jnd^^ent— 37  Cal.  438. 

Original  jurisdiction— former  lack  of,  notes  to  sec.  61. 

§  51.  In  the  exercise  of  its  original  jurisdiction  the  Su- 
preme Ck>urt  shall  have  power  to  issue  writs  of  mandamus, 
certiorari,  prohibition,  and  habeas  corpus;  and  it  shall 
also  have  power  to  issue  all  other  writs  necessary  and 
proper  to  the  complete  exercise  of  its  appellate  jurisdiction. 

Const.  CaL  art.  6,  sec.  4. 

See  Hyatt  v.  Allen,  March  23rd,  1880,  and  notes  to  sec.  83,  ante,  on 
Jurisdiction. 

Original  jnri8diction--extent  of,  1  Ca).  85, 144, 347;  7  Cal.  140;  14  Cal. 
K2;  21  Cal.  160;  Hyatt  v,  Allen,  supni. 

Mandamna— sees.  54, 76, 165, 1084  et  seq.,  1108  to  1110. 

Certiorari-secs.  54, 76, 165, 1067  et  seq.,  1106  to  1110. 

Ftohibition-secs.  54, 76, 165, 1102  et  seq.,  1106  to  1110. 

Habeas  oorpns-secs.  84, 76, 166;  1  Cal.  85, 144. 

Appellate  powers—sec.  44;  1  Cal.  85, 89, 144. 

"All  ot^r  writs"— 25  Cal.  28,96;  28  Cal. 71;  Hyatt  v.  Allen, lupm. 

Writ  of  error— sec.  129n,  (Snpreme  Ct.  rule  26);  1  CaL  85;  8  CaL 
847;  4  Cal.  208;  5 Cal.  190;  8  Cal.  297;  5>CaL  220. 

Injonction— sees.  54, 76, 165, 356, 525  et  seq.,  745, 1341. 
Procedendo— sec  129,  Supreme  Ct.  rule  28. 

Writs,  certain,  abolished— «ctre  faeioi  and  quo  warranto,  sec.  803 
(but  as  to  latter,  see  sec.  76,  subd.  5);  ne  exeat,  49  Cal.  466,  and  sec.  478. 

Writ— defined,  sec.  17 ;  seal,  sec.  153;  issuance,  sec.  54;  service  by  tel« 
^rapb,  sec.  1017. 

§  52.  The  Supreme  Court  shall  have  appellate  jurisdic« 
tion: 

1.  In  all  cases  in  equity,  except  such  as  arise  in  Justices' 
Courts. 

2.  In  all  cases  at  law  which  involve  the  title  or  posses- 
«ion  of  real  estate,  or  the  legality  of  anv  tax,  impost,  as- 
sessment, toll  or  municipal  iine,  or  in  which  the  demand, 
exclusive  of  interest,  or  the  value  of  the  property  in  con- 
troversy, amounts  to  three  hundred  dollars. 

3.  In  all  cases  of  forcible  entry  and  detainer,  proceed- 
ings in  insolvency,  actions  to  prevent  or  abate  a  nuisance, 
and  in  all  such  probate  matters  as  may  be  provided  by 
law. 

4.  In  all  special  proceedings. 

5.  In  all  criminal  cases  prosecuted  by  indictment,  or 
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Oonstitational  ohangeSi  as  to— 21  CaL  415;  sees.  SI,  82,  75, 76, 77, 112, 
US,  114« 

Conttitationalit7  of  laws— 7  Cal.  65;  10  Gal.  29S;  11  Oal.  176;  18  GiO. 
24;  17  CaL  548:  24  Gal.  427;  28  Gal.  118;  30GaL  99;  81  Cal. 261;  83  CaL  242; 
83  CaL  212;  84  CaL  520;  41  Gal.  147;  42  CaL  816. 

Co-ordinate,  9  Gal.  77, 608;  10  CaL  495. 

Oo8ta-30  CaL  546;  50  CflJ.  80. 

Oonrts— jurisdiction  as  to  other,  8  Gal.  27, 84, 67,  268;  9  CaH  77,  607; 
11  CaL  76;  37  CaL  268;  39  CaL  157;  49  CaL  331;  51  CaL  145, 562.   ' 

Definition— 10  CaL  293;  43  CaL  365;  44  CaL  85. 

Demurrer  to— 16  Cal.  432. 

Eqnity-d  Cal.  130;  6  Gal.  876;  7  Cal.  348;  10  Gal.  529, 575;  18  CaL  521, 
559, 597, 626;  21  Cal.  438;  24  Gal.  61;  30  Cal.  440;  83  CaL  45;  86  CaL  639;  88 
CaL  2651  61  Cal.  431 ;  53  CaL  656. 

EzclnsiTe— 2  CaL  308;  5  CaL  268;  33  Cal.  85, 683;  53  CaL  16, 412. 

Extent— 17  CaL  363;  36  Gal.  159;  49  Gal.  361. 

Forfeitnrei  actions  for— 33  CaL  212;  36  CaL  281. 

FngitiTes-^  Gihl.  238;  23  Cal.  585. 

(}enerall7-4CaL307;  6  CaL 685;  12  Cal.  128;  13  Cal. 569;  17CaLa68;  19 
Cal. 210. 374, 388;  23CaL585;  27Gal.492;  30  Cal. 99,440;  81  Gal.  170;  82  CaL 
140;  83  Gal.  506:  84  Gal.  321 :  37  CaL  69;  89  CaL 815{  41  Cal.  202. 308;  49  CaL 
813:  46  CaL  79,  m,  396;  47  CaL  524;  48  CaL  70, 127, 133;  49  CaL  351, 491 ;  61 
CllkL8,255,435. 

Habeas corpas-26 CaL 872;  84CaL682;  88 CaL  145, 898, 499;  45CaL199; 

51  CaL  317. 

Incidents  of— See  sec.  187. 

Inferior  and  limited,  courts  of— 5  Cal.  195;  10  CaL  298;  12  CaL  288;  15 
CaL297;  16GaL432:  20GaL39;  21  Cal.  167;  23Cal.402;  28Cal.ll8;  29 CaL 
807;  33Cal.S18;  34CaL321;  85CaL269;  36 CaL  185;  89CaL517;  43 CaL 455. 

Injunction— See  sees.  525, 526;  37  Cal.  268. 

LegislatiTe  powers  and  functions  as  to— 5  CaL  9, 41, 230, 343;  6  CaL 

143,532:  7  CaL  65:  8  Gal.  297;  13  CaL  24;  17  Cal.  548;  25  CaL  605;  30  CaL 
435:  32  Cal.  242;  33  CaL  279;  35  CaL 624;  42  CaL 65;  48  OaL 279;  50  CaL  158; 

52  Cal.  142. 

Limited— See  Ikfssios;  also,  49  CaL  465. 

Loss  of-4  CaL  280;  6  Cal.  21 :  15  CaL  76;  49  CaL  690. 

Mandamns-15  Gal.  91:  26  Gal.  872;  29  CaL  807;  80  CaL  245, 485;  8S  CaL 
213;  36  Cal.  283, 595;  39  CaL  189, 411. 

Naturalization— 39  CaL  98. 

Nuisance-30  CaL  573;  36  CaL  193;  40  CaL  896. 

Objections  to— 16  CaL  432. 

Person- See  Admission,  Appbabanob,  Publioatiov  of  Snir- 
XOirs;  5CaL494;  7CaL54;  34Cal.391;  36Gal.691;  46Cal.610;  53GaL635. 

Presumption  as  to— 2  CaL  99, 146;  8  CaL  426;  5  CaL  149;  7  CaL  291;  10 
CaL  50;  12  Gal.  288;  17  Cal.  354,371, 424:  23  Cal.  402:  27  Cal. 67, 800;  31  CaL 
168,342;  33 Gal. 45, 318, 505, 530;  34CaL891;  40 CaL 648;  44 CaL 856;  49 CaL 
208;  53  CaL  635. 

Process— 48  CaL  133. 

Prohibition,  writ  of— 26  Gal.  372;  52  CaL  516. 
Publication  of  summons,  notice,  etc.— sec.  413;  12  CaL  100,283;  20 
CaL  81;  26  Gal.  149;  27  Cal.  295, 300;  30  Cal.  611;  31  Cal.  342;  83  CaL 45, 606* 
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f     590:  34  CaL 891 ;  37  Cal.  498;  39  Cal. 439;  44  GaL  856;  Belcher  f .  Cluunben, 
I      53  Cal.  635,  overruling  Halm  v,  Kelly,  31  Gal.  891. 

I        Bocords— 13  Cal.  24 ;  19  GaL  127 ;  30  CaL  439. 

'        Bestitation,  writ  of— 19  CaL  374. 

Special  cases-^  Cal.  43, 196;  42  CaL  8S. 

Stipnlation— See  Aqbxkmxst, 

Taxes,  suits  for-24  CaL  61;  43  CaL  492;  45  CaL  199. 

Test  of— 30  CaL  546. 

Trespass— 39  CaL  315, 319. 

United  States  courts,  generallyt—i  GaL  368;  9  QaL  696;  11  Gal.  176;  22 
Cal.  S4;  25  CaL  605;  27  CaL  164;  28  CaL  96;  82  CaL 231;  89  CaL  318;  49  Cal. 
826. 

Vacation— See  Ai>JOUBirMEBrT. 

Venne-37  Cal.  190;  46  CaL  245;  49  CaL  351. 

Want  of-7  CaL  54:  8  Gal.  663:  12  Gal.  100:  16  CsJ.  389;  17  GaL  130:  23 
CaL402:  27CaL300;  28 CaL  115;  80CaL440;  34GaL391;  37 Cal. 458;  39 CaL 
670;  52  Cal.  97. 

"Within  the  jnrisdiction,''  defined— 12  CaL  306. 

Witness— 36  CaL  522. 

§  34.    The  courts  enumerated  in  the  first  three  subdi- 
Tisions  of  the  last  preceding  section  are  courts  of  record. 
Const^CaL  art.  6,  sees.  12, 22. 
Ooort  of  record— definition,  34  Gal.  391;  62  CaL  220. 

Code  Cit.  Fsoo.— 4. 


^ 
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CHAPTER  n. 
COXTRT  OF  IMFSACHMENT. 

K.  Members  of  the  court. 

87.  Jurisdiction. 

88.  Officers  of  the  court. 

89.  Trial  of  Impeachments  provided  for  in  the  Penal  Ckkle. 

30  §  36.    The  Court  of  Impeachment  is  the  Senate;  when 

ccp        Bitting  as  such  court,  the  senators  shall  be  upon  oath;  and 
107  118     at  least  two-thirds  of  the  members  elected  shall  be  neces- 
sary to  constitute  a  quorum. 
Const.  GaL  art.  4,  sec.  17 ;  art.  6,  sec.  1. 

§  37.  The  court  has  jurisdiction  to  try  impeachments, 
when  presented  by  the  Assembly,  of  the  Governor,  Lieu-* 
tenant-Governor,  Secretary  of  State,  Controller,  Treas- 
urer, Attorney-General,  Surveyor-General,  Chief  Justice 
of  the  Supreme  Court,  Associate  Justices  of  the  Supreme 
Court,  and  Judges  of  the  Superior  Courts,  Sor  any  misde- 
meanor in  office. 

Const.  Cal.  art.  4,  sec.  18. 

Other  civil  officers-45  CaL^O. 

§  38.   The  officers  of  the  Senate  are  the  officers  of  the 
court. 
See  Penal  Code,  sees.  10,  and  737  to  753. 
Impeachment— manner  of,  45  Cal.  200. 

§  39.    Proceedings  on  the  trial  of  impeachments  are 
provided  for  in  the  renal  Code. 
See  Penal  Code,  sec  737  et  teg. 


r 
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CHAPTER  ni. 
BUFREME  COTTRT. 


§  40.  The  SnpNme  Conrt  shall  conilst  of  a  Cbief  Jus- 
tice and  six  AsBOclate  Juatices,  vbo  hIibII  bs  elected  bj 
the  qualified  electors  of  the  State  at  large,  at  tho  general 
State  elections  next  pieceding  tba  expiration  of  the  terms 
of  office  of  their  predeceBuors  reapecnvely,  and  hold  their 
ofBces  for  tho  term  of  twelve  years  from  and  aftoc  the 
first  Monday  after  the  Hist  day  of  January  next  succeed- 
ing their  election;  provided,  tliat  of  the  justices  elected 
Gt  tha  geaeral  State  election  of  eighteen  tiundred  and 
eeventy-nine.  the  Chief  Justice  shall  ea  out  of  ofHce  at 
the  end  of  eleven  years,  and  the  six  Associate  Justices 
shall  have  so  classiiied,  or  shall  Bo  claaaify  themBeWes, 
bv  lot,  that  two  of  tbem  shall  go  out  of  office  at  the  end 
of  three  years,  two  of  them  at  the  end  of  seven  years, 
and  two  of  them  at  the  end  of  eleven  years,  from  the  first 
Monday  after  the  first  day  of  January,  eighteen  Imndred 
and  eighty;  and  an  entry  of  such  classitl  cation  shall  have 
been  or  shall  be  made  In  the  minutes  of  the  court  in 
bank,  signed  by  them,  and  a  duplicate  thereof  filed  ia 
the  office  of  the  Secretary  of  State. 

ConiL  C>L  irt.  (.taa-t, ). 

BUdbtllty-nc  IM. 

Abaanoi  af'jii^»-«ce. Ui  SC^lSS,ellk 

Se  iacto  jndcs— 29  Cal.  189. 
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§  41.  The  years  during  which  a  Justice  of  the  Supreme 
Court  is  to  hold  oflftce  are  to  be  computed  respectively 
from  and  including  the  first  Monday  after  the  first  day  o£ 
January  of  any  one  year  to  and  excluding  the  first  Mon- 
day after  the  first  day  of  January  of  the  next  succeeding^ 
year. 

Const.  Cal.  art.  6,  sec.  3. 

§  42.  If  a  vacancy  occur  in  the  office  of  a  Justice  of 
the  Supreme  Court,  the  Governor  shall  appoint  an  eligible 
person  to  hold  the  office  until  the  election  and  qual^ca- 
tion  of  a  justice  to  fill  the  vacancy,  which  election  shall 
take  place  at  the  next  succeeding  general  election;  and 
the  justice  so  elected  shall  hold  tne  office  for  the  remain- 
der of  the  unexpired  term  of  his  predecessor. 

Const.  Cal.  art.  6,  sec.  3. 

Vaoanc7-~see  sec.  40,  Absekcb  ov  Jm>GB. 

cop  §  43.  There  shall  be  two  departments  of  the  Supreme 
104  186  Court,  denominated  respectively  Department  One  and 
Department  Two.  The  Chief  Justice  shall  assign  three 
of  the  Associate  Justices  to  each  department,  and  such 
assignment  maybe  changed  by  him  from  time  to  time; 
provided^  that  the  Associate  Justices  shall  be  competent 
to  sit  in  either  depart.ment,  and  may  interchange  with  one 
another  by  agreement  among  tliemselves,  or  if  no  such 
agreement  be  made,  as  ordered  by  the  Chief  Justice. 
Tne  Chief  Justice  may  sit  in  either  department,  and  shall 

S reside  when  so  sitting;  but  the  justices  assigned  to  each 
epartment  shall  select  one  of  their  number  as  presiding 
justice.  Each  of  the  departments  shall  have  the  power 
to  hear  and  determine  causes  and  all  questions  arising 
therein,  subject  to  the  provisions  in  relation  to  the  court 
in  bank.  The  presence  of  three  justices  shall  be  neces- 
sary to  transact  any  business  in  either  of  the  departments, 
except  such  as  may  be  done  at  chambers;  but  one  or  more 
of  the  justices  may  adjourn  from  time  to  time  with  the 
same  enect  as  if  all  were  present,  and  the  concurrence  of 
three  justices  shall  be  necessary  to  pronounce  a  judgment; 
provided^  that  if  three  do  not  concur,  the  cause  may  be 
reheard  in  the  same  department,  or  trai^smitted  to  the 
other  department,  or  to  the  court  in  bank. 

Const.  Cal.  art.  6,  sec.  2. 

Ohambers,  powers  at— sec.  165. 

Aiiyonmment,  holida]rs--sec.  135. 

Ooiionrrenoe-32  Cal.  633. 

§  44.  The  Chief  Justice  shall  apportion  the  business 
to  the  departments,  and  may,  in  his  discretion,  order  any 
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cause  pending  before  the  court  to  be  heard  and  decided  by 
(he  court  in  bank.  The  order  may  be  made  before  or 
after  judgment  pronounced  by  a  department;  but  when  a 
cause  has  been  allotted  to  one  of  the  departments  and  a 
judgment  pronounced  therein,  the  order  must  be  made 
within  thirty  days  after  such  jud^ent,  and  concurred  in 
by  two  Associate  Justices;  and  if  so  made,  it  shall  have 
the  effect  to  vacate  and  set  aside  the  judgment.  Any  four 
justices  may,  either  before  or  after  judgment  by  a  depart- 
ment,  order  a  cause  to  be  heard  in  bank.  If  the  order  be 
not  made  within  the  time  above  limited,  the  judgment 
shall  be  Unal;  provided^  that  no  judgment  by  a  depart- 
ment shall  become  final  until  the  expiration  of  the  period 
of  thirty  days  aforesaid,  unless  approved  by  the  Chief 
Justice  in  writing,  with  the  concurrence  of  two  Associate 
Justices. 
(Tonst.  Ga!L  art.  6,  sec.  2.   See  sec.  129;  Supreme  Ct.  rule  30. 

§  45.  The  Chief  Justice  or  any  four  justices  m^  con- 
ig     vene  the  court  in  bank  at  any  time,  and  the  Chief  Justice 
ft^p    shall  be  the  presiding  justice  of  the  court  when  so  con- 
\  540  vened.    The  presence  of  four  justices  shall  be  necessary 
1 460  to  transact  any  business,  and  the  concurrence  of  four 
justices  present  at  the  argument  shall  be  necessary  to 
pronounce  a  judgment  in  the  court  in  bank;  provided^  that 
if  four  justices  so  present  do  not  concur  in  a  judgment, 
then  all  the  justices  qualified  to  sit  in  the  cause  shall  hear 
the  argument,  but  to  render  a  judgment  a  concurrence  of 
four  justices  shall  be  necessary;  and  every  judgment  of 
the  court  in  bank  shall  be  final,  except  in  cases  in  which 
no  previous  judgment  has  been  rendered  in  one  of  the  de- 
partments, and  in  such  cases  the  judgment  of  the  court 
in  bank  shall  be  final,  unless  within  thirty  days  after  such 
jud^ent  an  order  be  made  in  writing,  signed  by  five  jus- 
tices, granting  a  rehearing. 
Const.  Cal.  art.  6,  sec.  2. 

§  46.  In  case  of  the  absence  of  the  Chief  Justice  from 
the  place  at  which  the  court  in  bank  is  held,  or  his  inabil- 
ity to  act,  the  Associate  Justices  shall  select  one  of  their 
.  own  number  to  perform  the  duties  and  exercise  the  powers 
of  the  Chief  Justice  during  such  absence  or  inability  to 
act. 
i  Const.  CaL  art.  6,  sec.  2. 

§  47.  The  Supreme  Court  shall  always  be  open  for  the 
transaction  of  business.  It  shall  hold  regular  sessions 
for  the  hearing  of  causes,  either  in  bank,  or  m  one  or  both 
of  its  departments,  at  the  capital  of  the  State,  commenc- 
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inf2f  on  the  first  Mondays  of  May  and  second  Mondays  of 
November;  at  the  city  and  county  of  San  Francisco,  com- 
mencing on  the  second  Mondays  of  January  and  third 
Mondays  of  July;  and  at  tlie  city  of  Los  Angeles,  com- 
mencing on  the  tirst  ^Mondays  of  April  and  second  Mon- 
days of  October;  and  special  sessions  at  either  of  the 
above  named  places  at  such  other  times  as  may  be  pre- 
scribed by  the  justices  thereof.  The  justices  and  officers 
of  the  Supreme  Court  shall  be  allowed  their  actual  trav- 
eling expenses  in  going  to  and  from  their  respective  places 
of  residence  upon  the  business  of  the  court,  or  to  attend 
its  sessions.  It  proper  rooms  in  which  to  hold  the  court, 
and  for  the  accommodation  of  the  officers  thereof,  are  not 
provided  by  the  State,  together  with  attendants,  furni- 
ture, fuel,  lights,  and  stationery,  suitable  and  sufficient 
for  the  transaction  of  business,  the  court,  or  any  three 
justices  thereof,  may  direct  the  Clerk  of  the  Supreme 
Court  to  provide  sucli  rooms,  attendants,  furniture,  fuel, 
4:*^  lights,  and  stationery;  and  the  expenses  thereof,  certified 
-A^S)5  ^y  ®°y  three  justices  to  be  correct,  shall  be  paid  out  of 
'*  the  State  treasury,  for  which  expenses,  and  to  defrav  the 
traveling  expenses  of  the  justices  and  officers  of  the 
Supreme  Court  above  mentioned,  a  sufficient  sum  shall 
be  annually  appropriated  out  of  any  funds  in  the  State 
treasury  not  otherwise  appropriated.  The  moneys  so  ap- 
propriated shall  be  sul^ect  to  the  order  of  the  Clerk  of 
the  Supreme  Court,  and  be  by  him  disbursed  on  proper 
vouchers,  and  the  same  shall  be  accounted  for  by  iiim  in 
annual  settlements  with  the  Controller  of  State  on  the 
first  Monday  of  December  of  each  year. 
Always  open— Const.  CaL  art.  6,  sec.  2. 

§  48.  Adjournments  from  day  to  day,  or  from  time  to 
time,  are  to  be  construed  as  recesses  in  the  sessionsf  and 
shall  not  prevent  the  court,  or  either  of  its  departments, 
from  sitting  at  any  time. 

See  sec.  47n. 

Adjonrmnent,  formerly— see  sec.  33,  ante,  under  Jubibdiotion. 

§  49.  In  the  determination  of  causes,  all  decisions  of 
the  Supreme  Court  in  bank,  or  in  departments,  shall  be 
given  in  writing,  and  the  grounds  of  the  decision  shall  be 
stated. 

Const.  Cal.  art.  6,  sec.  2. 

§  50.  The  jurisdiction  of  the  Supreme  Court  is  of  two 
kinds : 

1.  Original;  and, 

2.  Appellate. 
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17.  8.  Sapreme  Ct.,  writ  of  error  from— 11  CaL  176;  Belcher  p, 
duunbers,  53  Cal.  635. 

Facta— not  Investigated,  26  Cal.  273. 

Oorrection— of  minutes,  96  CaL  828;  of  records  of  lower  conrti  SI 
CaL  107. 

Final  jadgment— 37  Cal.  438. 

Original  jurisdiction— former  lack  of,  notes  to  sec.  61. 

§  51.  In  the  exercise  of  its  original  jarisdiction  the  Su- 
preme Court  shall  have  power  to  issue  writs  of  mandamus, 
certiorari,  prohibition,  and  habeas  corpus;  and  it  shall 
also  have  power  to  issue  all  other  writs  necessary  and 
proper  to  the  complete  exercise  of  its  appellate  jurisdiction. 

Const.  Cal.  art.  6,  sec.  4. 

See  Hyatt  v.  Allen,  March  23rd,  1880,  and  notes  to  sec.  83,  ante,  on 
Jurisdiction. 

Origliial  jurisdiction-extent  of,  1  Cal.  85, 144, 347;  7  Cal.  140;  14  CaL 
<I2;  21  Cal.  160;  Hyatt  v.  Allen,  supra. 

Mandamiui— sees.  54, 76, 165, 1084  et  seq.,  1108  to  1110. 

Certiorari— sees.  54, 76, 165, 1067  et  seq.,  1108  to  1110. 

BroUbitios-flecs.  54, 76, 165, 1102  et  seq.,  1108  to  1110. 

Habeas  oorpns— sees.  64, 76, 166;  1  CaL  85, 144. 

Appellate  powers— sec.  44;  1  Cal.  85, 89, 144. 

'<A11  oikeT  writs  "—25  Cai.  28, 96;  28  CaL  71;  Hyatt  v.  AUen,  supra. 

Writ  of  error— sec.  129n,  (Supreme  Ct.  rule  26);  1  CaL  85;  3  CaL 
S47;  4  Cal.  208;  5  Cal.  190;  8  CaL  297;  5J^CaL  220. 

Injonction— sees.  54, 76, 165, 356, 525  et  seq.,  liH,  1341. 
Procedendo— sec.  129,  Supreme  Ct.  rule  28. 

Writs,  certain,  abolished— «ctre  facias  and  quo  warranto,  sec.  803 
(but  as  to  latter,  see  sec.  76,  subd.  5) ;  ne  eseat,  49  Cal.  466,  and  sec.  478. 

Writ— defined,  sec.  17 ;  seal,  sec.  153 ;  issuance,  sec.  54;  service  by  tcl« 
egnph,  sec.  1017. 

§  52.  The  Supreme  Court  shall  have  appellate  juri^dio* 
tion: 

1.  In  all  cases  in  equity,  except  such  as  arise  in  Justices' 
Courts. 

2.  In  all  cases  at  law  which  involve  the  title  or  posses- 
sion of  real  estate,  or  the  legality  of  anv  tax,  impost,  as- 
sessment, toll  or  municipal  fine,  or  in  which  the  demand, 
exclusive  of  interest,  or  the  value  of  the  property  in  con- 
troversy, amounts  to  three  hundred  dollars. 

3.  In  all  cases  of  forcible  entry  and  detainer,  proceed- 
ings in  insolvency,  actions  to  prevent  or  abate  a  nuisance, 
and  in  all  such  probate  matters  as  may  be  provided  by 
law. 

4.  In  all  special  proceedings. 

5.  In  all  criminal  cases  prosecuted  by  indictment,  or 
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iDformation,  in  a  court  of  record,  on  questions  of  Islt? 
alone. 

Const.  Cal.  art.  G,  sec.  4. 

Appeals  in  general^sec.  936  et  seq. 

Appeals  to  Snpreme  Court— sec.  963  et  seq. 

Appellate  jurisdiction— 1  Cal.  U4;  8  Cal.  297;  10  Cal.  249;  31  Cal.  82t 
34  Cal.  29. 
Jurisdiction  generally— see  notes  to  sec.  33,  ante. 
SUBDiYiSiov  1.  Generall7~«ee  sec.  76,  subd.  1.   Added  jurisdic- 
tion of  Justices'  Courts,  see  sec.  113. 
Subdivision  2.  See  sec.  TO,  subtl.  3. 
Ko  Subdivision  3.  See  sec.  76,8ubd.  4;  Divorce,  10  Cal.  251. 

oort  Subdivision  4.  Special  proceedings— Extraordinary  writs,  sees. 

en  lie  1067-1110.  Forcible  Entry  and  Detainer,  subil.  3.  Liens,  enforcement 
JX  ilv  of,  sees.  1180-1206.  Insolvency,  sec.  1822;  6  Cal.  231;  12  Cal.  281 ;  28  Cal. 
60  654  117.  Eminent  Domain,  sees.  1237-1263;  25)  Cal.  112;  42  Cal.  35, 68.  Arbi- 
67  212      tratlon,  sees.  1281-1290.    Award,  appeal  from,  2  Cal.  78;  42  Cal.  125. 

Subdivision  5.  Indictable  ouenses— see  Penal  Code,  sec.  888. 
Information— see  Const.  Cal.  art.  1,  sec.  8.  Oonrt  of  record — see 
sec.  34.  Felony— alone  appealable,  formerly,  5  Cal.  295;  7  Cal.  140, 
166:  9  Cal.  86;  16  Cal.  187;  20  Cal.  117;  29  Cal.  460;  30  Cal.  98;  35  Cal.  390; 
63  Cal.  427. 

§  53.  The  Supreme  Court  may  affirm,  reverse,  or  mod* 
ify  any  judgment  or  order  appealed  from,  and  may  direct 
53        the  proper  ]udgment  or  order  to  be  entered,  or  direct  a  new 
ccp       trial  or  further  proceedings  to  be  had.    The  decision  of 
«?  m     *^'®  court  shall  be  given  in  writing;  and  in  giving  its  de- 
al 465     cision,  if  a  new  trial  be  granted,  the  court  shall  pass  upon 
and  determine  all  the  questions  of  law  involved  in  tlio 
case,  presented  upon  such  appeal,  and  necessary  to  tlie 
final  aetermination  of  the  case.    Its  judgment  in  appealed 
cases  shall  be  remitted  to  the  court  from  which  the  appeal 
was  taken. 
Affirming  judgment— see  sec.  955;  15  Cal.  324;  16  Cal.  207;  24  Cal.  52. 
Amendments— Sec.  473;  7  Cal.  447;  8  Cal.  135. 
Appeal,  effect  of— generally,  sees.  949, 1049 ;  as  to  new  trial,  40  Cal.  280. 

Oorrecting  judgments— 7  Cal.  447;  20  Cal.  416;  Keed  r.  Allison,  April 
btb,  1880;  also,  see  Amendments. 

Costs  on  modification— sec.  1027. 

Death— pending  appeal,  sec.  129,  (Supreme  Ct.  Rule  14);  sec.  385;  20 
Cal.  68;  8,&.  L.  Soc.  v.  Gibb,  21  Cal.  60ii;  35  Cal.  463;  40  Cal.  96;  49  Cal. 
149. 

Decision— requirements  of ,  see  sec.  49;  limits  of,  6  Cal.  96;  80  CaJ. 
223;  terms  of,  7  Cal.  447;  time  for  filing.  Const.  Cal.  art. «,  sec.  24;  \inv>- 
amount  when,  20  Cal.  415;  45  Cal.  57.  See  also,  Dictum,  Law  uf  tiik 
Case,  Opinion,  Stabs  Decisis. 

Dictnm-9  Cal.  236, 615;  20  Cal.  276;  30  Cal.  103;  39  Cal.  223;  53  Cal.  608. 

Discretion— interference  for  abuse  of,  only.  See  sec.  657,  Genebal 
Note;  also,  snbd.  1  and  subd.  6,  notes,  in  same  section. 

Dismissal  of  appeal— sec.  129,  (Supreme  Ct.  Hules  3  and  4);  sees. 
954, 955;  8  Cal.  847;  15  Cal.  324;  16  Cal.  207;  23  Cal.  636;  24  Cal.  52,  156;  28 
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CaL  58;  84  <^  618;  35  CaL  218, 468;  86  Cal.  127:  38  Cal.  286}  89  GaL  686; 
40  Gal.  93,  1017278;  42  Cal.  513, 629;  43  CaL  24, 27, 54;  45  Cal.  18. 

Errors — sec.  657,  sabd.  7.  See  also,  Kbysbsiko  Judgxxht,  Di8- 
KissAi.  OF  Appeal. 

Evidence— conflicting,  see  sec.  657,  snbd.  6. 

Excesa— in  judgment,  remitting,  12  Cal.  479;  14  Cal.  419;  16  Cal.  434; 
17  CaL  618;  25  CaL  187 ;  29  Cal.  Iij5 ;  46  CaL  205.  See  also,  note  to  sec.  657, 
6tibd.5. 

Intendments— all  in  favor  of  proceedings  below.  See  sec.  475  and 
sec.  1963,subds.  15, 16,17, 18, 33:  1  Cal.  32, 43, 115, 139, 183, 374, 386,  405, 453; 
3  Cal.  195.426.456;  4  Cal.  286. 331;  5  CaL  321, 409;  6  CaL  478:  7  Cal.  54, 279, 
292;  9  Cal.  210. 231,426;  10  Cal.  49,  178:  17  CaL  371;  22  Cal.  51;  24  CaL  378, 
515;  27  CaL 500;  31  Cal.  238;  33  Cal. 512:  34  CaL  391;  36  Cal.  696:  39  Cal. 
435;  42  CaL  313,  439:  43  CaL  889;  44  Cal.  117, 370;  45  Cal.  34, 4^2;  49  Cal. 
C79;  60  CaL  419;  Pbilllps  v.  Lowery,  February  7th,  1880.  Contra,  gener- 
aUy,  see  BscOBD,  as  confining  review,  9  CaL  564;  17  Cal.  585;  50  CaL  399; 
63  Gal.  635;  as  to  inferior  courts,  see  sec.  33fi ;  6  Cal.  654 ;  7  Cal.  04 ;  12  Cal. 
2^  15CaL296,301;  23CaL403;  33CaLdl8;  E^^parte Kearney, May 27tli, 

Judgment— assmnptlons  In  support  of,  see  Xktenbmiehts,  concln* 
sire,  bow  far,  sec.  1908;  affirming,  modifying,  reversing,  etc.,  see  those 
heads. 

I«aw  of  the  case— 2  Cal.  874;  6  Cal.  687:  7  CaL  592;  15  Cal.  83;  16  CaL 
651 :  20  Cal.  45, 416;  21  CaL 487,661 ;  23  CaL  383;  25  Cal.  121 ;  37  CaL  105, 621 ; 
38  Cal.  667 ;  43  CaL  323, 485 ;  44  Cal.  494 ;  47  CaL  632 ;  48  Cal.  643. 639 :  61  CaL 
e29:  Belcher  v.  Chambers,  53  Cal.  635;  Thompson  v.  Felton,  Hiay  7th, 
1880,  per  Thornton,  J. 

Modifying  judgment-sec.  057;  2  CaL  24. 81;  4  Cal.  125;  6  CaL  21, 201; 
7  CaL  148:  16  CaL  434;  17  CaL  618:  25  CaL  187:  26  Cal. 278;  27  Cal.  104, 497; 
29  CaL  165:  33  CaL  134;  39  Cal.  616;  43  CaL  136;  45  CaL  662;  46  CaL  206, 
827:  49 cal.  293;  5J  Cal.  663;  Dent  r.  Holbrook,  Feb.  6th,  1880;  KeUv  ». 
McKibben,  Feb.  21st,  1880;  Hlb.  S.  &  L.  Soc.  v.  Fella,  March  25th,  1880. 

New  trial— effect  of  decision  as  to,  7  CaL  443 ;  9  Cal.  16;  23  Cal.  549;  28 
Cal.  303;  41  Cal.  627;  43  Cal.  23. 

Opinions— 1 3  Cal.  24.  See,  also.  Decisiott,  Dictum  ,  Rb Asoirs,  and 
see.  129;  Supremo  Ct.  Bules  19, 21;  Const.  Cal.  art.  6,  sec.  17. 

Chrermling— former  judgment,  3  CaL  451 ;  8  CaL  630;  10  Cal.  282;  15 
Cal.  607;  42  Cal.  416;  Houghton  v.  Austin,  47  Cal.  667. 

Pendency  of  action— as  to  appeal,  sec.  1049. 

Points— raising  below,  27  Cal.  600.  And  see  Reoobd,  as  confining 
review.    But  controi  see  18  Cal.  525;  25  Cal.  698. 

Reasons— See  Opiirioirs.  also  sec.  49;  in  court  below,  3  Cal.  456;  10 
Cal.  178;  39  CaL  435;  48  Cal.  635. 

Presumptions- as  to  jurisdiction,  sec.  33»;  as  to  regularity  of  pro< 
ceedings,  see  Ii7TBin>HENTS. 

Record— as  confining  review,  2  Cal.  132;  6  Cal.  96:  15  CaL  494;  20  CaL 
196;  25  CaL  145:  30  Cal.  103, 223;  33  Cal.  698;  45  CaL  196;  53  CaL  399, 420, 
602;  Conner  v.  Bludworth,  April  26th,  1880. 

Records— verity  of,  see  iKTBirDMENTS;  also,  Hahn  v.  Kelly,  34  CaL 
891. 

Relief— sec.  957. 

Remanding— for  further  proceedings,  7  Cal.  447;  22  Cal.  416;  28  CaL 
303;  43  Cal.  23;  Hlb.  S.  &  L.  Soc.  v.  Fella,  March  25th,  1880. 

Remittitur— sec.  968. 
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Res  adjndicata— see.  1906;  also  see  Law  ov  THS  Oabb. 

Hestoring  appeal— 45  Oal.  18. 

Reversing  judgment-l  Cal.  339, 479;  7  Cal.  443, 447;  9  Cal.  16;  10  Cal. 
U5:  11  Cal.  258;  14  Cal.  248;  Id  Cal.  286;  20  Cal.  S32:  23  CaJ.478,M9;  2» 
Cal.  174 ;  28  Cal.  20;  80  Cal.  462, 488;  48  CaL  639;  51  Cal.  511.  Also,  see  sec 
957. 

Review,  bill  of-12  Cal.  99;  34  GaL  76;  41  GaL  320;  extent  of,  genei^ 
ally,  see  Bboobd  as  confining  review;  on  appeal  from  Jnilgnient,  sec 

956. 

Roles— sec.  129. 

Stare  decisis— see  Law  of  thb  Oasb:  2  Cal.  374;  6  Cal.  403;  6  Cal. 
fi87;  7  Cal.  692:  21  Cal.  895;  22  CU.  109,  G04:  29  Cal.  222;  Hlbn  o.  Curtis,  31 
Cal.  400;  89  Cal.  223;  42  Cal.  488;  48  Cal.  493, 523.  Contra,  see  OvlSIUtUI^ 
INO  FOBMBB  JUDGMENT. 

Stipulation— sec.  283,  note  to  snbd.  1. 

§  54.  The  concurrence  of  three  Justices  of  the  Supreme 
Court  is  necessary  for  the  issuance  of  any  writ,  or  the 
transaction  of  any  business,  except  such  as  can  be  done 
at  chambers;  provided^  that  each  of  the  justices  shall  have 

Sower  to  issue  writs  of  habeas  corpus  to  any  part  of  the 
tate  upon  petition  by  or  on  behalf  of  any  person  held  in 
'actual  custody,  and  may  make  such  writs  returnable  be- 
fore himself  or  the  Supreme  Court,  or  any  department,  or 
Judge  thereof,  or  before  any  Superior  Court  in  the  State,  or 
any  judge  thereof. 

See  Const.  CaL  art  6,  sec  4. 

'Ooncnxrence— sec.  43ii. 

Basiness  at  chambers— sec  165. 

Single  Justice-40  CaL  483. 

HABEAS  OOBFUS. 

See  n.  8.  Const,  art  8,  Amdts.,  and  Const  Cal.  art  2,  sees.  5, 6. 

Jorisdiction,  as  to— sees.  33n,  and  51. 

Generally— Penal  Code,  sec.  1473  et  teq.,  sec.  1492  et  ieq.  (also,  sec. 
1268  et  tea,);  1  Cal.  9, 345: 2  Cal.  429;  6  Cal.  585;  7  Cal.  175,182:  19  Cal.  131: 
22  Cal.  181;  26  Cal.  872;  28  Cal.  251 :  81  Cal.  619:  85  Cal.  100:  40  Cal.  637;  41 
Cal.  29, 212;  42  Cal.  199, 254;  43  Cal.  455:  44  Cal.  82. 581;  46  Cal.  112: 47  Cal. 
605;  49  Cal.  159, 467;  51  Cal.  817,875;  53  Cal.  410:  Ex  parte  Huiiff  Lin.  Jan- 
uary  13th,  1880;  Ex  parte  Ellis,  March  1st,  1880;  Ex  parte  Claire, March 
23ra,  1880;  EsL  parte  Cohn,  May  19th,  1880;  Ex  pa^te  Kearney,  May  27th, 
1880. 

§  55.  Al^  records,  books,  papers,  causes,  actions,  pro- 
ceedings, and  appeals  lodged,  deposited,  or  pending  in  the 
Supreme  Court  aoolished  by  the  Constitution,  are  trans- 
ferred to  the  Supreme  Court  lierein  provided  for,  which 
has  the  same  power  and  jurisdiction  over  them  as  if  they 
had  been  in  the  first  instance  lodged,  deposited,  filed,  or 
commenced  therein,  or,  in  cases  of  appeal,  appealed 
thereto. 

Const  Cal.  art  22.  sec.  3. 

People  9.  Colby,  Febroary  19tb,  1880. 
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§  56.  In  all  cases  of  appeal  transferred  to  the  Supreme 
Court,  its  judgments  shall  be  remitted  to  the  Superior 
Courts  of  the  counties,  or  cities  and  counties,  from  which 
the  appeals  were  taken  respectively,  with  the  same  force 
and  effect  as  if  said  cases  had  been  appealed  to  the  Su- 
preme Court  from  such  Superior  Courts. 

See  sec  65,  note. 
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CHAPTBE  IV, 

SUPERIOR   COURTS.   ' 

K.  Ja 
I.  Su  ntf  Bod  County  ol  San  Fraoclsco. 

f.  Co  It  offlce. 

1.  Su  (ce  at  other  countlca. 


79.  n  ._  .  9IS,  and  acUoDa. 

§  65.  Tbero  ahall  bo  in  eacli  cf  tlio  organized  countifea, 
or  cities  and  counties  of  the  Stalti,  a  Superior  Court,  for 
each  of  t^Mch  one  judge,  and  for  some  of  which  two  or 
more  judges,  aa  liereinafter  in  aubseqaent  Bectlons  xpe- 
ciall J  provided,  shall  ba  elected  bythe  qualified  electors 
of  tbe  county,  or  city  and  county,  at  the  general  State 
elections  next  preceding  the  expiration  of  the  terms  of 
ofBce  of  their  prudeceasors  reapeccively;  provided,  that  la 
and  for  tlie  counties  of  Vuba  and  Sutt«T  combined,  only 
one  Superior  Judge  ahall  be  elected,  who  shall  hold  tbe 
Superior  Courts  i^  both  aaid  conntiea,  and  in  accordance 
with  Buch  rules  for  tbe  dispatch  of  buBiaess  in  both  said 
countlea  as  he  may  adopt. 

g  66.  In  each  of  tbe  countlea  of  Alameda,  Los  Angeles, 


.16  JndgQ  of  the  Supe- 
;<j.i>.,  uiic  jLiu^i^a  ui.  iiui.li  ,.uuit  may  hold  as  many 

IS  of  said  court  at  tbo  aama  time  aa  there  are  Judges 

thereof,   and  shall  apportion  tbe  business  among  them- 
selves as  equally  aa  may  be. 
Conit.  CaL  ut. «,  ISO.  6.  T, 
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S  67.  In  the  city  and  county  of  San  Francisco  there 
iball  be  elected  twelve  Judges  of  the  Superior  Court,  any 
(me  or  more  of  whom  may  bold  court;  and  there  may  be 
as  many  sessions  of  said  court  at  the  same  time  as  there 
ftre  judges  thereof.  The  said  judges  shall  choose  from 
their  own  number  a  Presiding  Judge,  who  may  at  any  time 
be  removed  and  another  cliosen  iu  his  place,  by  a  vote  of 
any  seven  of  them..  The  Presiding  Judge  shall  distribute 
the  business  of  the  court  among  tlie  judges  thereof,  and 
prescribe  the  order  of  business.  The  judgments,  orders, 
and  proceedings  of  any  session  of  the  Superior  Court,  held 
by  any  one  or  more  of  the  judges  of  said  court,  shall  be 
e(iaally  effective  as  if  all  the  judges  of  said  court  pre- 
sided at  such  session. 

Const.  CaL  art.  6,  sec.  6. 

Jnxiadiction— sees,  aan,  75, 76, 77. 

R'ocess— 4ec.  78. 

Go-ordinate  jurisdiction— fiec.  38n. 

§  68.  The  term  of  office  of  Judges  of  the  Superior 
Court  shall  be  six  years  from  and  after  the  first  Monday 
of  January  next  succeeding  their  election;  providedt  that 
the  twelve  Judges  of  the  Superior  Court  elected  in  the 
city  and  county  of  San  Francisco  at  the  general  State 
election  of  eighteen  hundred  nnd  seventy-nine  shall  have 
80  classified,  or  shall  so  classify  themselves,  by  lot,  that 
four  of  them  shall  go  out  of  office  at  the  end  of  one  year, 
four  of  them  at  the  end  of  three  years,  and  four  of  them 
at  the  end  of  five  years  from  the  first  Monday  of  January, 
eighteen  hundred  and  eighty;  and  the  entry  of  such  classi- 
fication shall  have  been,  or  shall  be,  made  in  the  minutes 
of  the  court,  signed  by  them,  and  a  duplicate  thereof  filed 
w  the  ofiice  of  the  Secretary  of  State ;  and  provided  further. 
that  all  the  other  Superior  Judges  elected  at  the  general 
State  election  of  eighteen  hundred  and  seventy-nine  shall 

S>  out  of  office  at  the  end  of  five  years  from  the  first 
onday  of  January,  eighteen  hundred  and  eighty. 
Const.  CaL  art.  6,  sec.  6. 

S  69.  The  years  during  which  a  Judge  of  a  Superior 
Court  is  to  hold  office  are  to  be  computed  respectively 
from  and  including  the  first  Monday  of  January  of  any 
one  year  to  and  excluding  the  first  Monday  of  January  of 
the  next  succeeding  year. 

Const.  CaL  art.  6,  sec.  6.   See  sec.  41,  ante, 

§70.  If  a  vacancy  occur  in  the  office  of  Judge  of  a 
Baperior  Court,  the  Governor  shall  appoint  an  eligible 
peison  to  bold  the  office  until  the  election  and  qualMca- 
CoDS  Civ.  Pboo.— S. 
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tion  of  a  jndgo  to  fill  the  vacancy,  which  election  shall 
take  place  at  the  next  succeeding  general  election,  and 
the  judge  so  elected  shall  hold  omce  for  the  remainder  of 
the  unexpired  term. 
Const.  CaL  art.  6,  sec.  6.    See  sec.  43,  ante, 
^  ^  Election  to  fill  ▼acancf— 11  CaL  49, 77 ;  12  Cal.  378 ;  17  CaL  1 1. 

ccp  g  71.  A  Judge  of  any  Superior  Court  mav  hold  the 

® '  ^''     Superior  Court  m  any  county,  at  the  request  of  the  Judge 

or  Judges  of  the  Superior  Court  thereof,  and,  ui>on  tCe 

'^^  request  of  the  Governor,  it  shall  be  his  duty  to  do  so;  and 

^^-£29       ^^  either  case  the  judge  holding  the  court  shall  have  the 

'  75  '22^      same  power  as  a  judge  thereof. 

Const.  Cal.  art.  6,  sec.  8. 

§  72.  Any  cause  in  a  Superior  Court  may  be  tri^  by  a 
judge  p7*o  temporey  who  must  be  a  member  of  the  bar  ad- 
mitted to  practice  before  the  Supreme  Court,  agreed  upon 
in  writing  by  the  parties  litigant,  or  their  attorneys  of 
record,  approved  by  the  court,  and  sworn  to  try  the  cause ; 
*^.  and  his  action  in  the  trial  of  such  cause  shall  have  the 

same  effect  as  if  he  were  a  judge  of  such  court.  A  judge 
pro  tempore  shall,  before  entering  upon  his  duties  in  any 
cause,  take  and  subscribe  tlie  following  oath  or  affirma* 
tion :  "  I  do  solemnly  swear  (or  affirm,  as  the  case  may  be) 
that  I  will  support  the  Constitution  of  the  United  StateaJ 
and  the  Constitution  of  t)ie  State  of  California,  and  that 
I  will  faithfully  discharge  the  duties  of  the  office  of  ja< 

pro  tempore  in  the  cause  wherein is  plaintiff,  ana 

IS  defendant,  according  to  the  best  of  my  ability." 

Const.  Cal.  art.  6,  sec.  8. 

Admitted— before  Supreme  Court,  mtist  be^seo  sec.  157. 

Agreed  upon— see  sec.  283,  snbd.  1. 

§  73.  The  Superior  Courts  shall  be  always  open,  (legal 
holidays  and  uon- judicial  days  excepted)  and  thev  shall 
hold  their  sessions  at  the  county  seats  of  the  several  coun- 
ties, or  cities  and  counties,  respectively.    They  shall  hold 
13  regular  sessions,,  commencing  on  the  first  Mondays  of 

ccP^      January,  April,  July,  and  October,  and  special  sessions 
6^  ^^      at  such  other  times  as  may  be  prescribed  by  the  judge  or 
judges  thereof;  provided^  that  in  the  city  and  county  of 
San  Francisco  toe  Presiding  Judge  shall  prescribe  the 
times  of  holding  such  special  sessions. 
See  Const.  Cal.  art.  6,  sec.  5. 
Always-open— see  same. 
Holidiays,  etc.— see  sees.  134, 135. 
Ooonty  seats— 8  Cal.  382. 
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Sewioas— abolition  of  tenns,  siee  Alvats  OPEK,«»j>ra. 

Terma—befoite  Const.  Cal.  1879;  see  Adjottbviciekt,  see.  SSn,  also 
ne.  473»  and  2  Cal.  fi62;  3  Cal.  2&i ;  6  Cal.  407 :  ti  Cal.  21 :  8  Cal.  fi21 ;  9  Cal. 
172;  17  Cal.  314:  19  CaL  127;  20  Cal.  628;  21  Cal.  273;  29  Cal.  72,  432;  83 
Cal.  325;  34  Cal.  80;  86  Cal.  269;  36  Cal.  288;  37  Cal.  249;  40  Cal.  154:  43 
Gal.  18, 398;  48  CaL  90;  60  Cal.  648;  Stewart  v.  Mahoney  Mg.  Co.  Feb. 
Stb.  1880. 

§  74.  Adjoummdnts  f rdm  day  to  day,  or  from  time  to 
time,  are  to  be  construed  as  recesses  in  the  sessions,  and 
shall  not  prevent  the  court  from  sitting  at  any  time. 

See  sec.  48. 

Becesses-^vacatlon,  proceedinffs  during,  before  Const.  Cal.  1879,  see. 
I3r:  20  Cal. 55;  44  Cal.  85;  46  CaL  853. 

§  75.  The  jurisdiction  of  the  Superior  Courts  is  of  two 
kinds: 

1.  Original;  and, 

2.  Appellate. 
See  sec.  50,  and  33». 

§  76.  The  Superior  Courts  shall  have  original  juii^io* 
tion: 

1.  In  all  cases  in  equity. 

2.  In  all  civil  actions  in  which  the  subject  of  litigation  is 
not  capable  of  pecuniary  estimation. 

3.  In  all  cases  at  law  which  involve  the  title  or  posses'^ 
ion  of  real  property,  or  the  legality  of  any  tax,  impost, 

Cessment,  toll,  or  municipal  ihie,  and  in  all  other  cases 
'Which  the  demand,  exclusive  of  interest  or  the  value  of 
jhe  property  in  controversy,  amounts  to  three  hundred 
dollars. 

i      4.  Of  actions  of  forcible  entry  and  detainer,  of  proceed- 
ings in  insolvency,  of  actions  to  prevent  or  abate  a  nui- 
9    sance,  of  all  matters  of  probate,  of  divorce,  and  for  an- 
^  nulment  of  marriage,  and  of  all  such  special  cases  and 
157  proceedings  as  are  not  otherwise  provided  for. 
gg    5.  In  all  criminal  cases  amountmg  to  felony,  and  cases 
473  of  misdemeanor  not  otherwise  provided  for.    Said  courts 
shall  have  the  power  of  naturalization,  and  to  issue  pa- 
pers therefor.    Said  courts  and  their  judges,  or  any  of 
them,  shall  have  power  to  issue  writs  of  mandamus,  cer- 
tiorari, prohibition,  auo  warranto,  and  of  habeas  corpus 
on  petition  by  or  on  oehalf  of  any  person  in  actual  cus- 
tody, in  their  respective  counties.    Injunctions  and  writs 
of  prohibition  may  be  issued  and  served  on  legal  holidays 
and  non-judicial  days. 
Const.  Cal.  art.  6,  sec.  5. 

Crenerallir— see  sec.  33n,  and  Sufbrsedbd  Coubts. 
Intendments— favoring  jurisdiction,  sec  53n. 


/ 


§  76  SUtERlOK  COUBT8. 

Fedoral  jiiri8diction--confllct  with,  see  U.  S.  Coubtb,  aec  ttii. 

SVBDiYiSioir  1.  In  general— 45  Cal.  211,  and  sec.  33»;  also,  aec. 
note  on  specific  and  preventive  relief:  further,  see  4  Cal.  366;  6 
299;  7Cal.S48;  8Cal.27,a5,71,270,A21:0  Cal.  77,614;  10  Cal.  577;  11  Gal, 
76;  13  Cal.  5S6:  15  Cal.  134;  21  Gal.  7U:  24  CaL  491;  36  Cat  290, 379. 639749 
CaL211i  47  CaL  481;  53  Cal.  129.  Injunction— «ec.  SiHetseq.  ReceiT-' 
era— eeo.  564  et  teq.  Foreclosure— sec  726  et  teq.  Nuisance— 29  CaL 
429;  see  subd.  4.  Quieting  title— sec.  738,  739.  Partition— sec.  7S2  «r 
ieq.  Alimon7— 38  Cal.  267 ;  see  Divorce,  subd.  4. 

SUBDivisiov  2.  Oonstmction  of— 10  CaL  249;  31  CaL  86.  Divorce^ 
and  annulment  of  marriage,  see  subd.  4. 

SXTBDiYisioir  3.  iyione7  demands,  etc.,  1  CaL  15;  2  CaL  150;  4  Gal. 
89;  6  Cal.  ftt;  9  Cal.  248;  12  Cal.  280:  14  Cal.  278;  15 CaL  406;  18  Cal.  693;  23 
Cal.  61.  Amount— see  sec.  33»:  10  CaL  249;  II  CaL  280;  18  CaL  410;  23 
Cal.  199:  28  Cal.  181;  34  Cal.  29;  45  CaL  71;  Costs  no  part,  13  Cal.  29; 
20  Cal.  90, 174;  23  Cal.  186;  27  Cal.  106;  30  Cal. 546.  Admiralty— sec.  813  ei 
tea;  1  Cal.  487;  2  Cal.  308:  5  Cal.  268;  7  Cal. 408;  8  Cal.  422;  0  Cal.  G97 :  3| 
CaL  679;  42  Cal.  229,- 472;  50  Cal.  236.  Bankruptcy— In  general,  sec.  3SM. 
Real  property— 17  CaL  67;  31  Cal.  140, 339;  38  Cal.  684;  39  Cal.  319;  47  Cal. 
481.  Land  department  contests— 44  CaL  351 ;  47  CaL  461 ;  50  Cal.  83, 211 ; 
61  Cal.3;  53 CaL  93:  53  Cal. 709,711;  Chapman  v.Qiilnn.March  13tb,  1890. 
Tax,  etc.— 24  Gal.  61 ;  28  Cal.  328:  30 Cal.  98;  31  CaL  28. 580;  42  Cal.  35;  43 
Cal.  494;  Toll.  18  CaL  05;  52  CaL 489;  Mukioipal  Fine, 30  CaL  99;  S3 
CaL  212;  36  Cal.  281. 

SUBDiYisioir  4.  ForoiUe  entry,  etc.— eee  sec.  113,  subd.  l,and  28 
CaL  119;  30  CaL  576;  37  Cal.  162;  43  Cal.  300.  In8olvency-12  Cal.  231 :  29. 
CaL  416.  Nuisance— see  Special  Proceedings,  sec.  52,  subd.  4 ;  i>e- 
fore  Const.  1879,  see  4  CaL  236.  Probate  matters— control  of,  before 
Const.  Cal.  1879,  see  Superseded  Courts. 

DIVORCE. 

See  Civil  Code,  sec,  90,  et  teq. 

Admissions-sec.  2079;  10  CaL  527;  13  CaL  87;  25  Cal.  589;  28  Cal.e01| 
49  Cal.  90. 

Alimony-5  CaL  388 ;  35  Cal.  691 ;  38  Cal.  267. 

Children— custody,  etc.,  14  Cal.  512;  45  Gal.  399. 

Oomplaint-3  CaL  822;  10  Cal.  249;  23  CaL  635;  Haskell  v,  HaSkell, 
UarchSth,  1880. 

Defense— 10  CaL  290. 

Grounds— 9  CaL  476;  14  CaL  79, 459, 658:  19  CaL  627;  20  CaL  431 ;  22  Gal. 
356:  82  CaL  467;  37  CaL  8&(;  43  Cal.  444;  Haskell  v.  Haskell,  March  5tn, 


Ldgitimaoy— sec.  1963,  subd.  31. 

Sffarriage— proof  of,  sec.  1963,  sdbd.  30;  17  Cal.  598;  47  CaL  621. 
PMperty-dlvlslonof,10Cal.234;  23  CaL  638;  31  CaL  33;  83  CaL  493; 
88  CaL  855;  87  CaL  864;  39  Cal.  161;  47  Cal.  64. 
IWal— private,  sec.  125. 

ReUef-«ec.  580, 16  Cal.  378;  22  Cal.  633;  33  Cal.  359. 
Review— 49  Cal.  94. 
Annulment  of  marriage— sees.  80-86. 
Special  proceedings— See  sec.  53,  subd.  4. 
Special  cases— see  Special  Frooeedinos,  and  45  CaL  199.  Also* 

see  SUPBBSBDBD  Courts,  title  County  Courts,  6  Cal.  144;  19  Gal.  t51| 
38  CaL  144;  81  CaL  15;  45  CaL  200;  48  Cal.  72. 
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8DBDTV1SIOS  5.  Oriminal  ouuB—Felonv,  see  note  to  see.  S;  before 
'    St.  GaL  1879,  see  32  CaL  140:  MiMdemeaitor,  see  Penal  Code,  see.  17» 
far  tf  Cases,  sec.  79. 

I Hatoralization— 5  CaL  903;  39  CaL 90. 

Qao  warranto— eee  sec.  802. 

I  Other  esstraordinarf  writa-*flee  sec.  51»,  also,  4  CaL  185;  7  CaL  113} 
ICaLSS;  26  CaL  372,388;  30  CaL  346,673;  47  CaL  004;  49  CaL  465. 

Habestf  corpna— see  sec.  54; 

Judicial  daya— sees.  133  to  185. 

SUPERSEDED  COUBTS. 

Const.  CaL  art.  22,  sec.  3. 

District  Oonrts— 1  Cal.  379;  3  Cal.  219, 379, 389, 464;  4  Cal.  185, 286, 280, 
;3I2,  366;  5  Cal.  52.  117;  7  Cal.  348:  9  Gal.  20,  77,  60S:  10  Cal.  483:  12  CaL 
433:  17  Cal.  314. 371:  21  Cal.  24, 186, 556;  24  Cal.  61, 90, 491;  26  CaL  383;  28 
CaL  327;  29  Cal.4ff;  80  Cal.  576;  83  Cal.  414;  83  CaL  212,  485:  34  CaL  32. 
391:  35  Cal.  691:  36  CaL  159,  193,281,  553;  38  Cal.  85,  428;  39  CaL  315:  40 
CaL  183;  44  Cal.  121;  45  Cal.  200;  47  Cal.  7, 109;  48  Cal.  29, 70, 85;  49  CaL 
|3»1,465:  51  Cal.  145;  52  CaL  03, 489;  53  Cal.  267. 

Oonntf  Oonrta-^  Cal.  43, 52, 279;  6  CaL  70, 143;  9  CaL  85;  11  Gal.  49$ 
j  12  GaL  394, 409;  13  Cal.  145;  14  Cal.  180;  15  CaL  91 ;  19  Gal.  374, 651;  23  CaL 
'144:  26  Cal.  651:  27  Gal.  65;  28  GaL  118;  30  CaL  573;  31  GaL  11;  32  Cal.  49; 

34  Cal.  414:  33  Gal.  107, 213;  36  Gal.  639;  37  Gal.  454:  33  Gal.  98, 570;  40  Gal. 
'396,642;  41  Gal.  129:  42  Gal.  325:  43  Gal.  300, 312;  45  Cal.  200,  679;  46  Cal. 

196;  48  CaL  70;  50  GaL  30;  52  Gal.  220;  53  Cal.  412. 

Ftobate  Ootirt8-4  Cal.  310, 362:  5  Cal.  60, 297. 432, 437;  6  Cal.  C2I,  652, 
666;  10  CaL  110,495;  12  Cal.  435;  15  GaL  220;  18  Gal.  478, 499;  19  CaL  188, 
397:  20  CaL  158, 288, 623:  22  Cal.  266;  23  Gal.  415, 427;  24  Cal.  114, 123, 187; 
28  CaL  182, 505;  29  Gal.  20;  33  Cal.  46;  34  Gal.  6SS;  35  Gal.  392, 502;  33  Cal. 
85;  39  Cal.  306;  40  Gal.  456;  41  GaL  202;  4LCal.  121;  4S  Gal.  366:  49  Gal.  409, 
497;  50  Cal.  388;  51  Cal.  146, 431, 435, 563;  53  CaL  16, 616. 

§  77.  The  Superior  Courts  shall  have  appellate  juris- 
diction in  such  cases  arising  iu  justices'  and  other  Inferior 
courts  in  their  respective  counties  as  may  be  prescribed 
bylaw. 

Const  Cal.  art.  6,  sec.  5;  aJao,  sec.  33n,  ante. 
Appeals  to  Superior  Conrta— eee  sees.  974-980. 

§  78L  The  process  of  the  Superior  Courts  shall  extend 
to  all  parts  of  the  State;  propided^  that  all  actions  for  the 
recovery  of  the  possession  of,  quieting  the  title  to,  or  for 
the  enforcement  of  liens  upmi  real  estate,  shall  be  com- 
menced in  the  county  in  which  the  real  estate,  or  any  part 
thereof  affected  by  such  action  or  actions,  is  situated. 

Const.  Cal.  art.  6,  sec.  5. 

noce88~5  Gal.  117;  also,  see  Political  Code,  sec.  4175  ei  seq.;  also, 
■eesec.  17,  sqImL  9,  and  sees.  187, 473, 1056,  of  tliis  Code. 

Beal  property— commencing  action ;  as  to  place  of  trial,  see  sees.  892, 
196. 

§  79.  All  records,  books,  papers,  causes,  actions,  pro- 
eeedings,  and  appeals  lodged,  deposited,  or  pending  in  the 
District  Court  or  Courts,  County  Court,  Probate  Court, 
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Municipal  Criminal  Court,  or  Municipal  Court  of  Appeals, 
of,  in,  or  for  any  county,  or  city  and  county,  of  the  State, 
abolished  by  the  Constitution,  are  transferred  to  the  Supe- 
rior Court  of  such  county,  or  city  and  county,  which  has 
the  same  power  and  jurisdiction  over  them  as  if  they  liaii 
been  in  the  first  instance  lodged,  deposited,  filed,  or  com- 
menced therein,  or,  in  cases  of  appeal,  appealed  thereto. 

Const.  Cal.  art.  22.  sec.  3. 

See  sec.  S5;  People  p.  Colby,  Feb.  19tli,  1880;  Ex  parte  Toland,  March 
19tll,1880. 


4^. 
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CHAPTER  V. 
JUSTICES'  COURTS. 

Akticlb  I.  Of  Justices'  Coxmrs  ix  Cities  and  coinrTiBs. 
n.  Of  Justices'  Coukts  in  Townships. 
IIL  Justices  of  the  Peace  and  Justices'  Courts  in 

OENEBAL. 

ARTICLE  I. 

Justices'  Courts  in  Cities  and  CouirriBS. 

S  85.  Justices'  Caurt  and  justices. 

8  88.  Justices' Clerk. 

S  87.  Sheriff  and  deputies.  , 

S  88.  Offices  and  office  hours.  I 

%  89.  Actions.  , 

$  90.  Beassignment  and  transfer  of  actions. 

S  91.  Payment  of  fees. 

I  92.  Certificates,  transcripts,  and  other  papers. 

I  93.  Justices'  doclcet.  ^ 

§  94.  Territorial  extent  of  jurisdiction. 

S  S5.  Fraptico  and  rules. 

§  96.  Attorneys. 

S  97.  Salaries. 

i  98.  What  justices  successors  of  others. 

§  85.  There  shall  be  in  every  citjr  and  county  of  more 
than  one  hundred  thousand  population  a  Justices'  Court, 
for  which  five  Justices  of  the  reace  shall  be  elected  by 
the  qualified  electors  of  such  city  and  county,  at  the 
general  State  election  next  preceding  the  expiration  of 
the  terms  of  office  of  their  predecessors.    Any  one  of  said 
L     jostices  may  hold  court,  and  there  may  be  as  many  ses- 
j,.p    sioDS  of  said  court  at  the  same  time  as  there  are  justices 
I  '^  thereof.    The  said  justices  shall  choose  one  of  their  num* 
\m  ber  to  be  Presiding  Justice,  who  may  at  any  time  be  ■ 
>  S61  removed  and  another  appointed  in  his  place  by  a  vote  of 
a  majority  of  them ;  provided^  that  in  case  of  the  tempo- 
rary absence  or  disability  of  the  Presiding  Justice,  any 
one  of  the  other  justices,  to  be  designated  by  the  Presid- 
ing Justice,  may  act  as  Presiding  Justice  during  such 
absence  or  disability. 

Const  Cal.  art.  0,  sec.  11. 

Compare  throughout  this  article,  Consolidation  Act,  containing  act 
of  ny^h  26th,  1866.  organizing  San  Francisco  Justices'  Court,  with 
uneMments  thereto. 
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§  86.  The  Supervisors  of  such  city  and  county  shstll 
appoint  a  Justice's  Clerk,  on  the  written  nomination  and 
recommendation  of  said  justices,  or  a  majority  of  them, 
who  shall  hold  ofQce  for  two  years,  and  until  his  succes- 
sor is  in  like  manner  appointed  and  riualified.  Said  Jus- 
tices' Clerk  shall  take  the  constitutional  oath  of  office, 
and  give  bond  in  the  sum  of  ten  thousand  dollars  for  tbe 
faithful  dischargee  of  the  duties  of  his  office,  and  in  tbe 
same  manner  as  is  or  may  be  required  of  other  officers  of 
such  city  and  county.  A  new  or  additional  bond  may  be 
required  by  the  Supervisors  of  such  city  and  county,  and 
in  such  amount  as  may  be  fixed  by  said  Supervisors, 
whenever  they  may  deem  it  necessary.  The  Justices' 
Clerk  shall  have  authority  to  appoint  two  deputy  clerks, 
for  whose  acts  he  shall  be  responsible  on  his  official  bond, 
the- said  deputy  clerks  to  hold  office  during  the  pleasure 
of  said  Clerk.  Said  Justices*  Clerk  and  deputy  shall 
have  authority  to  administer  oaths,  and  take  and  certify 
affidavits  in  any  action,  suit,  or  proceeding  in  said  J'us- 
tices*  Court. 

Olerks  generally— see  sec.  262. 

§  87.  The  Sheriff  of  such  city  and  county  shall  be  ex- 
ojficio  an  officer  of  said  court,  and  it  shall  be  his  duty  to 
serve  or  execute,  or  cause  to  be  served  and  executed,  each 
and  everjr  process,  writ,  or  order  that  may  be  issued  by 
said  Justice's  Court;  providedy  that  a  summons  issaed 
from  said  court  may  be  served  and  returned  as  provided 
in  section  eight  hundred  and  forty-nine  of  this  Code;  and 
that  subpoenas  may  be  issued  by  the  Justices'  Clerk,  and 
served  as  provided  in  section  one  thousand  nine  hundred 
and  eighty-seven  and  one  thousand  nine  hundred  and 
eighty-eight  of  this  Code.   The  said  Sheriff  may  appoint,  in 
addition  to  the  other  deputies  allowed  by  law,  three  depu- 
ties, whose  duty  it  shall  be  to  assist  said  Sheriff  in  serving 
and  executing  the  process,  writs,  and  orders  of  the  said 
Justice's  Court.    Said  deputies  shall  receive  a  salary  of 
one  hundred  and  twenty-nve  dollars  per  month  each,  pay- 
able monthly  out  of  the  city  and  county  treasury,  ana  out 
of  the  special  fee  fund,  after  being  first  allowed  and  au- 
dited as  other  demands  are  by  law  required  to  be  audited 
and  allowed.     One  of  said  deputies  shall  remain  in  at- 
tendance during  the  sessions  of  said  court,  and  at  such 
other  times  as  the  said  court  or  the  Presiding  Justice 
thereof  may  order  and  direct,  for  the  purpose  (3  attend- 
ing to  such  duties  as  may  be  imposed  on  said  Sheriff  or 
Bald  deputies,  as  herein  provided,  or  required  by  law. 
The  said  Sheriff  shall  be  liable  on  his  official  bond  tor  the 
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faithful  peTfocmance  of  all  duties  required  of  him  or  any 
of  his  said  deputies. 
Sheriff  ^nerall7--«ee  sec.  262. 

§  88.  The  Supervisors  of  such  city  and  county  shall 
provide,  in  some  convenient  locality  in  the  city  and 
county,  a  suitable  office  or  suite  of  offices  for  said  Presid- 
ing Justice,  Justices'  Clerk,  Deputy  Clerk,  and  Deputy 
Sheriff,  and  offices  suitable  for  holding  sessions  of  said 
court,  and  separate  from  one  another,  for  eacli  of  said 
Justices  of  the  Peace,  together  with  attendants,  furniture, 
*fuel,  lights,  and  stationery  sufficient  for  the  transaction 
of  business;  and  if  they  are  not  provided,  the  court  may 
direct  the  Sheriff  to  provide  the  same,  and  the  expenses 
incurred,  certified  by  the  justices  to  be  correct,  shall  be 
a  charge  against  the  city  and  county  treasury,  and  paid 
out  of  the  general  fund  thereof.  The  said  Justices,  Jois- 
tices'  Clerk,  and  Deputy  Clerk  shall  be  in  attendance  at 
their  respective  offices,  for  the  dispatch  of  official  busi- 
ness, daily,  from  the  hour  of  eight  o'clock  a.  m.  until  five 
o'clock  p.  M. 

§  89.  All  actions,  suits,  and  proceedings  in  such  city 
and  county  whereof  Justices  of  the  Peace  or  Justices* 
Courts  have  jurisdiction,  except  those  cases  of  concurrent 
jurisdiction  that  may  be  commenced  in  some  other  court,- 
shall  be  entitled,  *'  In  the  Justices'  Court  of  the  City  and 

County  of   "  (inserting  the  name  of  the  city  and 

county)  and  commenced  and  prosecuted  in  said  Justices' 
Court,  which  shall  be  always  open.  The  original  process 
shall  be  returnable,  and  the  parties  summoned  required 
to  appear  before  the  Presiding  Justice,  or  before  one  of 
the  other  Justices  of  the  Peace,  to  be  designated  by  the 
Presiding  Justice,  at  his  office;  but  all  complaints,  an- 
swers, and  other  pleadings  and  papers,  required  to  be 
filed,  shall  be  filed,  and  a  record  of  all  such  actions,  suits, 
and  proceedings  made  and  kept  in  the  Clerk's  office  afore- 
said; and  the  Presiding  Justice  and  each  of  the  other  jus- 
tices shall  have  power,  jurisdiction,  and  authority  to  hear, 
try,  and  determine  any  action,  suit,  or  proceeding  so  com- 
menced, and  which  shall  have  been  made  returnable  be- 
fore him,  or  may  be  assigned  or  transferred  to  him,  or  any 
motion,  application,  or  issue  therein,  (subject  to  the  con- 
stitutional right  of  trial  by  jury)  and  to  make  any  neces- 
sary and  proper  orders  therein. 

Concurrent  jnrisdiction— see  sec.  113. 

§  90.  In  case  of  sickness  or  disability  or  absence  of  a 
Justice  of  the  Peace  (on  the  return  of  a  summons  or  at 
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the  time  appointed  for  trial)  to  whom  a  cause  has  been 
assigned,  the  Presiding  Justice  shall  reassign  the  cause  to 
some  other  justice,  who  shall  proceed  with  the  trial  and 
disposition  of  said  cause  in  the  same  manner  as  if  origin* 
ally  assigned  to  hitn;  and  if,  at  any  time  before  the  trial 
ofi  a  cause  or  matter  returnable  or  pending  before  any  of 
said  justices,  either  party  shall  object  to  having  the  cause 
or  matter  tried  before  such  justice,  on  the  ground  that 
such  justice  is  a  material  witness  for  either  party,  or  on 
the  ground  of  the  interest,  prejudice,  or  bias  of  such 
justice,  and  such  objection  be  made  to  appear  in  the  man- 
ner prescribed  by  section  eight  hundred  and  thirty-three 
of  tois  Code,  the  said  justice  shall  suspend  proceedines, 
and  the  Presiding  Justice,  on  motion  and  production  be* 
fore  him  of  the  atttdavit  and  proofs,  shall  order  the  trans- 
fer of  the  cause  or  matter  for  trial  before  some  other  jus- 
tice, to  be  designated  by  him.  The  Presiding  Justice  may, 
in  like  manner,  assign  or  transfer  any  contested  motion, 
application,  or  issue  in  law,  arising  in  any  cause  return- 
able or  pending  before  him  or  any  other  justice,  to  some 
other  justice;  and  the  said  justice,  to  whom  any  cause, 
matter,  motion,  application,  or  issue  shall  be  so  as  afore- 
said assigned  or  transferred,  shall  have  power,  jurisdic- 
tion, and  authority  to  hear,  try,  and  determine  the  same 
accordingly. 

^l  §  91.  All  le^al  process  of  every  kind  in  actions,  suits, 

ccp      or  proceedings  in  said  Justices'  Court,  for  the  issue  or  ser- 
107  118  vice  of  which  any  fee  is  or  may  be  allowed  by  law,  shall 
be  issued  by  the  said  Justices*  Clerk  upon  the  order  of  the 
Presiding  Justice,  or  upon  the  order  of  one  of  the  Justices 
of  the  Peace,  acting  as  Presiding  Justice,  as  in  this  article 
provided:  and  the  fees  for  issuance  and  service  of  all 
such  process,  and  all  other  fees  which  are  allowed  by  law 
for  any  ofiScial  services  of  justices,  justices'  clerks,  or 
sheriff,  shall  be  exacted  and  paid  in  advance  into  the 
hands  of  said  Clerk,  and  be  by  him  daily,  or  weekly,  or 
monthly,  as  the  Supervisors  may  require,  and  before  his 
salary  sliall  be  allowed,  accounted  for  in  detail,  under 
oath,  and  paid  into  the  treasury  of  such  city  and  county 
as  part  of  the  special  fee  fund  thereof ;  provided^  that  such 
payment  in  advance  shall  not  be  exacted  from  parties 
who  may  prove  to  the  satisfaction  of  the  Presiding  Jus- 
tice that  they  have  a  good  cause  of  action,  and  that  they 
are  not  of  sufficient  pecuniary  ability  to  pay  the  legal 
fees;  and  no  judgment  shall  be  rendered  in  any  action  be^ 
fore  said  Justices'  Court,  or  any  of  said  justices,  until  the 
fees  allowed  therefor,  and  all  fees  for  previous  services 
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therein,  which  are  destined  to  be  paid  into  the  treasury, 
shall  have  been  paid,  except  in  cases  of  poor  persons,  aa 
hereinbefore  provided. 

Const.  Cal.  art.  6,  sec.  15. 

Fees-chaoge  of,  14  Cal.  12;  26  Cal.  18. 

§  92.  Cases  which  by  the  provisions  of  law  are  re- 
(lulred  to  be  certified  to  the  Saperior  Court,  bv  reason  of 
involving  the  question  of  title  or  possession  of  real  prop- 
erty, or  the  legality  of  any  tax,  impost,  assessment,  toll, 
or  municipal  fine,  shall  be  so  certified  by  the  Presiding 
Jostice  and  Justices'  Clerk;  and  for  that  purpose,  if  such 
question  shall  ariso  on  the  trial,  while  the  case  is  pending 
before  one  of  the  other  justices,  such  justice  shall  certify 
the  same  to  the  Presiding  Justice.  All  abstracts  and  tran- 
scripts of  judgments  and  proceedings  in  said  court,  or  in 
any  of  the  dockets  or  registers  of  or  deposited  in  said 
court,  shall  be  given  and  certified  from  any  of  such  dock- 
ets or  registers,  and  signed  by  the  Presiding  Justice  and 
Clerk,  and  shall  have  the  same  force  and  effect  as  ab- 
stracts and  transcripts  of  Justices  of  the  Peace  in  other 
cases.  Appeals  from  judgments  rendered  in  said  court 
shall  be  taken  and  perfected  in  the  manner  prescribed  by 
law;  bat  the  notice  of  appeal,  and  all  the  papers  required  to 
befiled  to  perfect  it,  shall  be  tiled  with  the  Justices'  Clerk. 
Statements  on  appeal  shall  be  settled  by  the  justice  who 
tried  the  cause.  Sureties  on  appeal,  or  on  auy  bond,  or 
undertaking  given  in  any  cause  or  proceeding^  in  said 
court,  when  required  to  justify,  may  justify  before  any 
one  of  the  justices. 

Transfer— to  Superior  Court,  see  sec.  838. 

Appeals— see  sec.  974,  et  teq. 

§  93.  In  a  suitable  book,  strongly  bound,  the  Justices* 
Clerk  shall  keep  a  permanent  record  of  all  actions,  pro- 
ceedings, and  judgments  commenced,  had,  or  rendered  in 
said  Justices'  Court,  which  book  shall  be  a  public  record, 
and  be  known  as  the  '*  Justices'  Docket,"  in  which  docket 
the  Olerk  shall  make  the  same  entries  as  are  provided  for 
hi  section  nino  hundred  and  eleven  of  this  Code,  and 
^hich  said  docket  and  entries  therein  shall  have  the  same 
force  and  effectas  is  provided  by  law  in  reference  to  dock- 
ets of  Justices  of  the  Peace.  To  enable  the  Clerk  to  make 
Qp  such  docket,  each  of  the  justices  shall  keep  minutes 
01  his  proceedings  in  every  cause  returnable  before  or  as* 
8ig;ned  or  transferred  to  him  for  trial  or  hearing ;  and  upon 
judfonent  or  other  disposition  of  a  cause,  such  justice 
shall  immediately  certify  and  return  the  said  minutes,  to- 


^ 


§§  71^  stJPERiOR  coaitTS.  O0 

tion  of  a  judge  to  fill  the  vacancy,  which  election  sha.ll 
take  place  at  the  next  succeeding  general  election,  an^i 
the  judge  so  elected  shall  hold  office  for  the  remainder  a^] 
the  unexpired  term. 
Const.  GaL  art.  6,  see.  6.   See  sec.  42,  ante. 
^  ^  Election  to  fill  ▼acanc7-ll  CaL  49, 77 ;  12  Cal.  378 ;  17  CaL  1 1. 

ccp  g  71.  A  Judge  of  any  Superior  Court  mav  hold  the 

«'  A/7     Superior  Court  in  any  county,  at  the  request  of  the  Judge 

or  Judges  of  the  Superior  Court  thereof,  and,  upon  the 

'^^  request  of  the  Governor,  it  shall  he  his  duty  to  do  so;  and. 

^^       in  either  case  the  judge  holding  the  court  shall  have  the 

'  ^  '22^      same  power  as  a  judge  thereof. 

Const.  Cal.  art.  6,  sec.  8. 

§  72.  Any  cause  in  a  Superior  Court  may  be  trlM  by  a 
judge  pro  tempore^  who  must  be  a  member  of  the  bar  ad- 
mitteuto  practice  before  the  Supreme  Court,  agreed  upon 
in  writing  by  the  parties  litigant,  or  their  attorneys  of 
record,  approved  by  the  court,  and  sworn  to  try  the  cause; 
"^  and  his  action  in  the  trial  of  such  cause  shall  have  the 

same  effect  as  if  he  were  a  judge  of  such  court.    A  jud^^e 
pro  tempore  shall,  before  entering  upon  his  duties  in  any 
cause,  take  and  subscribe  the  following  oath  or  affirma- 
tion :  *'  I  do  solenmly  swear  (or  affirm,  as  the  case  may  be)  J 
that  I  will  support  the  Constitution  of  the  United  States  J 
and  the  Constitution  of  t)ie  State  of  California,  and  thati 
I  will  faithfully  discharge  the  duties  of  the  office  of  judf^^d 

pro  tempore  in  the  cause  wherein is  plaintiff,  and  — -J 

is  defendant,  according  to  the  best  of  my  ability."  "^ 

Const.  Cal.  art.  6,  sec.  8. 

Admitted— before  Supreme  Coort,  must  bet  see  sec.  157. 

Agreed  upon— see  sec.  283,  snbd.  1. 

§  73.  The  Superior  Courts  shall  be  always  open,  (legal 
holidays  and  non-judicial  days  excepted)  and  they  shall 
hold  their  sessions  at  the  county  seats  of  the  several  coun- 
ties, or  cities  and  counties,  respectively.    They  shall  hold 
13  regular  sessions,,  commencing  on  tlie  first  Mondays  of 

Q^Su      Jauuary,  April,  July,  and  October,  and  special  sessions 
69  ^***      at  such  other  times  as  may  be  prescribed  by  the  judge  or 
judges  thereof;  provided,  that  in  the  city  and  county  of 
San  Francisco  the  Presiding  Judge  shall  prescribe  the 
times  of  holding  such  specialsessions. 
See  Const.  Cal.  art.  6,  sec.  5. 
AlwaTS-opeh— see  same. 
Holidays,  etc.— see  sees.  134, 135. 
Oounif  seats— 8  Cal.  382. 
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8MBions*>aboUtion  of  tflmu,  siee  Always  opxh,  tu^ra, 

Terma— before  ConBt.  Gal.  1879;  see  AojoVBimvvT,  sec.  SSn,  also 
nc 473n  and  2  Cal.  «62;  3  Gal.  254;  6 Gal.  407;  <i  Gal.  21 :  6  Cal.  621 ;  9  Gal. 
172;  17  Gal.  814;  19  GaL  127;  20  Gal.  (r28;  21  Gal.  273;  ^  Gal.  72,  422;  tt 
€U.325;  34  Cal.  80;  85  Gal.  269;  36  Gal.  288;  87  Gal. 249;  40  Gal.  IM:  43 
Cal.  18, 396;  48  GaL  00;  60  Gal.  648;  Stewart  v.  Mataoney  Hg.  Go.  Feb. 
Itb.  1880. 

§  74.  Adjoumm^nts  from  day  to  day,  or  from  time  to 
time,  are  to  be  construed  oh  recesses  ia  the  sessions,  and 
shall  not  prevent  the  court  from  sitting  at  any  time. 

See  sec.  48. 

Becesses— vacation,  proceedings  during,  before  Const.  GaL  1879,  sec. 
»r;  20  Cal. 65;  44  GaL  85;  46  GaL  853. 

§  75.  The  jurisdiction  of  the  Superior  Courts  is  of  two 
Mnds: 

1.  Original;  and, 

2.  Appellate. 
See  sec.  60,  and  33ti. 

§  76.  The  Superior  Courts  shall  have  original  jucMic- 
tion: 

1.  In  all  cases  in  equity. 

2.  In  all  civil  actions  in  which  the  subject  of  litigation  is 
not  capable  of  pecuniary  estimation. 

3.  In  all  cases  at  law  which  involve  the  title  or  posses^ 
ion  of  real  property,  or  the  legality  of  any  tax,  impost, 

sment,  toll,  or  municipal  ftiie,  and  in  all  other  cases 
^hicli  the  demand,  exclusive  of  interest  or  the  value  of 
e  property  in  controversy,  amounts  to  three  hundred 
dollars. 

4.  Of  actions  of  forcible  entry  and  detainer,  of  proceed- 
ings in  insolvency,  of  actions  to  prevent  or  abate  a  nui- 
sance,  of  all  matters  of  probate,  of  divorce,  and  for  an- 

!J  nulment  of  marriage,  and  of  all  such  special  cases  and 
(^  proceedings  as  are  not  otherwise  provided  for. 
88    5.  In  all  criminal  cases  amountmg  to  felony,  and  cases 
473  of  misdemeanor  not  otherwise  provided  for.    Said  courts 
[      shall  have  the  power  of  naturalization,  and  to  issue  pa- 
pers therefor.    Said  courts  and  their  judges,  or  any  of 
tliem,  shall  have  power  to  issue  writs  of  mandamus,  cer- 
tiorari, prohibition,  quo  warranto,  and  of  habeas  corpus 
on  petition  by  or  on  oehalf  of  any  person  in  actual  cus- 
tody, in  their  respective  counties.    Injunctions  and  writs 
of  prohibition  may  be  issued  and  served  on  legal  holidays 
and  non-judicial  days. 
Const.  Cal.  art.  6,  sec.  5. 

Grenerally— see  sec.  33n,  and  Supebseded  Goubts. 
Intendments— favoring  jorisdiction,  sec  58n. 
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ing  on  the  first  Mondays  of  May  and  second  Mondays  of 
November;  at  the  city  and  county  of  San  Francisco,  com- 
mencing on  the  second  Mondays  of  January  and  third 
Mondays  of  July;  and  at  the  city  of  Los  Angeles,  com- 
mencing on  the  llrst  Mondays  of  April  and  second  Mon- 
days of  October;  and  special  sessions  at  either  of  the 
above  named  places  at  such  other  times  as  may  be  pre- 
scribed by  the  justices  thereof.  The  justices  and  officers 
of  the  Supreme  Court  shall  be  allowed  their  actual  trav- 
eling expenses  in  going  to  and  from  their  respective  places 
of  residence  upon  the  business  of  the  court,  or  to  attend 
its  sessions.  If  proper  rooms  in  which  to  hold  the  court, 
and  for  the  accommodation  of  the  officers  thereof,  are  not 
provided  by  the  State,  together  with  attendants,  furni- 
ture, fuel,  lights,  and  stationery,  suitable  and  sufficient 
for  the  transaction  of  business,  the  court,  or  any  three 
justices  thereof,  mav  direct  the  Clerk  of  the  Supreme 
Court  to  provide  such  rooms,  attendants,  furniture,  fuel, 
i  41  lights,  and  stationery;  and  the  expenses  thereof,  certified 
'  r-^A^^s  ^y  ^°y  three  justices  to  be  correct,  shall  be  paid  out  of 
"^^  ^  the  State  treasury,  for  which  expenses,  and  to  defrav  the 
traveling  expenses  of  the  justices  and  officers  of  the 
Supreme  Court  above  mentioned,  a  sufficient  sum  shall 
be  annually  appropriated  out  of  any  funds  in  the  State 
treasury  not  otherwise  appropriated.  The  moneys  so  ap- 
propriated shall  be  sul^t  to  the  order  of  the  Clerk  of 
the  Supreme  Court,  and  be  by  him  disbursed  on  proper 
vouchers,  and  the  same  shall  be  accounted  for  by  him  in 
annual  settlements  with  the  Controller  of  State  on  the 
first  Monday  of  December  of  each  year. 
Always  open— Const.  Gal.  art.  6,  sec.  2. 

§  48.  Adjournments  from  day  to  day,  or  from  time  to 
time,  are  to  be  construed  as  recesses  in  the  sessionsf  and 
sliall  not  prevent  the  court,  or  either  of  its  departments, 
from  sitting  at  any  time. 

See  sec.  47n. 

Adjournment,  formerly— see  sec.  33,  ante,  under  JnaiSDiCTioir. 

§  49.  In  the  determination  of  causes,  all  decisions  of 
the  Supreme  Court  in  bank,  or  in  departments,  shall  be 
given  m  writing,  and  the  grounds  of  the  decision  shall  be 
stated. 

Const.  Cal.  art.  6,  sec.  2. 

§  50.  The  jurisdiction  of  the  Supreme  Court  is  of  two 
kinds : 

1.  Original;  and, 

2.  Appellate. 
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IT.  S.  Sapreme  Ct.,  writ  of  error  from-ll  CaL  176 1  Belcher  v. 
Ouunbeis,  53  Cal.  635. 

Facts— not  investigated,  36  Cal.  373. 

Oorrection— of  minntes,  36  CaL  328;  of  records  of  lower  court,  SI 
CaL  107. 

Final  judgment— 37  Cal.  438. 

Original  jurisdiction— former  lack  of,  notes  to  sec.  51. 

§  51.  In  the  exercise  of  its  original  jurisdiction  the  Su« 
preme  Court  shall  have  power  to  issue  writs  of  mandamus, 
certiorari,  prohibition,  and  habeas  corpus;  and  it  shall 
also  Lave  power  to  issue  all  other  writs  necessary  and 
proper  to  the  complete  exercise  of  its  appellate  jurisdiction. 

Const.  CaL  art.  6,  sec.  4. 

See  Hyatt  v.  Allen,  March  23rd,  1880,  and  notes  to  sec.  33,  ante,  on 
Jurisdiction. 

Original  jurisdiction— extent  of,  1  Cal.  85, 144, 347;  7  CaL  140;  14  Cal. 
tH;  21  Cal.  160;  Hyatt  v.  Allen,  supra. 

Mandamus— sees.  54, 76, 165, 1084  et  seq.,  1108  to  1110. 

Certiorari-secs.  54, 76, 165, 1067  et  seq.,  1108  to  1110. 

Frohibition-ftecs.  54, 76, 165, 1102  et  $eq.,  1108  to  1110. 

Ea1)eas  corpus— sees.  54, 76, 165;  1  CaL  85, 144. 

Appellate  powers— sec.  44;  1  Cal.  85, 89, 144. 

"All  ot&er  writs "—25  Cai.  28, 96;  28  CaL 71 ;  Hyatt  v.  Allen, tupra* 

Writ  of  error— sec.  129n,  (Supreme  Ct.  rule  26);  1  CaL  86;  3  CaL 
347;  4  Cal.  208;  5 Cal.  190;  8 Cal.  297 ;  5>CaL  220. 

^junction— sees.  54, 76, 165, 356, 525  et  $eq.,  745, 1341. 
IVocedendo— sec  129,  Supreme  Ct.  rule  28. 

Writs,  certain,  abolished— <ct're  facias  and  quo  warranto,  sec.  803 
(bat  as  to  latter,  see  sec.  76,  subd.  5) ;  ne  execU,  49  Cal.  466,  and  sec.  478. 

Writ— defined,  sec.  17 ;  seal,  sec.  153;  issuance,  sec.  54;  service  by  tel< 
^rapb,  sec  1017. 

§  52.  The  Supreme  Court  shall  have  appellate  }uri9dio< 
tion: 

1.  In  all  cases  in  equity,  except  such  as  arise  in  Justices' 
Courts. 

2.  In  all  cases  at  law  which  inyolve  the  title  or  posses- 
sion of  real  estate,  or  the  legality  of  anv  tax,  Impost,  as« 
sessment,  toll  or  municipal  tine,  or  in  which  the  demand, 
exclusive  of  interest,  or  the  value  of  the  property  in  con- 
troversy, amounts  to  three  hundred  dollars. 

3.  In  all  cases  of  forcible  entry  and  detainer,  proceed- 
ings in  insolvency,  actions  to  prevent  or  abate  a  nuisance, 
and  in  all  such  probate  matters  as  may  be  provided  by 
law. 

4.  In  all  special  proceedings. 

5.  In  all  criminal  cases  prosecuted  by  indictment,  or 
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3.  In  actions  to  recover  the  possession  of  personal  prop* 
erty,  if  the  value  of  such  property  does  not  amount  to 
three  hundred  dollars; 

4.  In  actions  for  a  fine,  penalty,  or  forfeiture,  not 
amounting  to  three  hundred  dollars,  given  by  statute,  or 
the  ordinance  of  an  incorporated  city  and  county,  city,  or 
town,  where  no  issue  is  raised  by  the  answer  involving 
the  legality  of  any  tax,  impost,  assessment,  toll,  or  mu- 
nicipal line; 

5.  In  actions  upon  bonds  or  undertakings  conditioned, 
for  the  payment  of  money,  if  the  sum  claimed  does  not 
amount  to  three  hundred  dollars,  though  the  penalty  may- 
exceed  that  sum; 

6.iTo  take  and  enter  judgment  for  the  recovery  of 
money  on  the  confession  of  a  defendant,  when  the  amount 
confessed,  exclusive  of  interest,  does  not  amount  to  three 
hundred  dollars. 

GdneraU7-6Cal.l9;  7Cal.244;  8Cal.77;  9  Gal. 85;  11  Gal. 280;  20  Gal. 
282;  23  Cal.  86;  29  Gal.  313;  34  CaL  321;  35  Gal.  269;  47  CaL  131;  53  Gal.  4a. 

Limited  jurisdiction— sec.  33n;  sec.  114;  sec.  925;  23  GaL  402;  33  Gal. 
119        218;  34  Gal.  326;  35  Gal.  273. 

ccp  SuBDiYisioK  1.   Contract— 10  Gal.  372.   Sam  claimed— see  noto 

60  4'27  on  Amount,  to  sec.  76,  sabcL  3:  5  Gal.  230, 831:  6  Gal.  447;  7  Gal.  104;  8 

Au  557  Gal.  77:  23  Cal.  61:  29  Gal.  307;  30  Gal.  545;  40  Cal.  628.   RemitHng  dam* 

^    41  age9, 6  Cal.  414;  2-/  Cal.  466. 

Subdivision  2.  Damagea—see  sec.  657,  subd.  5,  note.  Personal 
property— fTater  righUj  5  Gal.  445.   Real  property— title  or  right  of 

Sossesslon  Involved,  compare  sec.  113.  subd.  1;  and  see  sees.  76,  subd. 
«,  and  838;  17  Cal.  67;  38  Cal.  683;  39  Gal.  319;  53  Cal.  23.    Verified 
'    answer— see  sec.  446  et  seq.   Issue— see  sec.  588.   Amoont— sec.  76, 
subd.  3n. 

Subdivision  3.  Replevin— generally,  sees.  473, 509  et  seq.,  667. 
Subdivision  4.  Legality  of  tax,  etc.— see  sec.  76,  subd.  3,  and 
notes;  24  Cal.  61.   Forfeiture— statutory,  33 ^al.  212;  36  Cal.  281. 
Subdivision  6.  Amount  confessed— 8  Gal.  77. 

§  113.  The   Justices*  Courts    shall   have  concurrent 
jurisdiction  with  the  Superior  Courts  within  their  respect- 
lls    IV©  townships; 

ce^        1.  In  actions  of  forcible  entry  and  detainer,  where  the 
^  002    ^^^^-^^  value  of  the  property  entered  upon  or  unlawfully 
detained  does  not  exceed  twenty-five  dollars  per  month, 
and  the  whole  amount  of  damages  claimed  does  not  ex- 
ceed two  hundred  dollars; 

2.  In  actions  to  enforce  and  foreclose  liens  on  personal 
property,  where  neither  the  amount  of  the  liens  nor  the 
value  of  the  property  amounts  to  three  hundred  dollaxs. 
Const.  Gal.  art.  6,  sec.  11. 

Subdivision  l.  Forcible  entry  and  detainer— sec.  1159  ei  seq. 
Formerly— 28  Gal.  118;  29  Gal.  662;  37  Gal.  162;  42  Gal.  324;  43  GaL  104. 
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Subdivision  2.    Liens— for  salaries  and  wages,  sees.  1204.  120S. 
CMilr^— before  Const.  1879,  see  53  Cal.  407. 

• 

§  114.  Sxcept  as  in  the  last  preceding  section  provided) 
the  jurisdiction  of  the  Justices'  Courts  shall  not,  in  any 
case,  trench  upon  the  jurisdiction  of  the  several  courts  of 
record  of  the  State,  nor  extend  to  any  action  or  proceed- 
ing against  ships,  vessels,  or  boats,  for  the  recovery  of 
seamen *s  wages  for  a  voyage  performed  in  whole  or  in 
part  without  the  waters  of  this  State. 

Const.  Cal.  art.  6,  sec.  11. 

Courts  of  Record— see  sec.  34n. 

Besbicted  jarifkliction— see  sec.  112ii. 

Actions  against  vessels— sec.  813  et  $eq. ;  sec.  825. 

§  115.  The  Justices'  Courts  shall  have  jurisdiction  of 
the  following  public  offenses  committed  within  the  re- 
spective counties  in  which  such  courts  are  established: 

1.  Petit  larceny; 

2.  Assault  or  battery  not  charged  to  have  been  com- 
mitted  upon  a  public  officer  in  the  discharge  of  his  duties, 
or  to  have  been  committed  with  such  intent  as  to  render 
the  offense  a  felon  v; 

3.  Breaches  of  the  peace,  riots,  routs,  affrays,  commit'- 
ting  a  willful  injury  to  property,  and  all  misdemeanors 
punishdible  by  fine  not  exceeding  five  hundred  dollars,  or 
imprisonment  not  exceeding  six  months,  or  by  both  such 
fine  and  imprisonment. 

Criminal  jnzisdiction— 2)eMrf{f(0r  uament  2  Cal.  144, 145.  /»  gmeral, 
I  Cal.  8S.    Mtsdemeanor,  63  CaL  413. 
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Hill  V.  FinnlgaQ,  March  ISth,  1880;  Beed  v.  Anison,  April  5fh,  1880;  ex- 
tension of  time,  rule  2,  sabd.  41 ;  copies  for,  role  2.  subd.  7.  Index,  alpha- 
betical, rule  6.  Printed,  how,  role  5;  ma^  be  by  cleric,  mle  10.  Rales, 
violation  of,  see  Filing,  and  Douglas  v.  Fulda,  Feb.  9th,  1880.  Serving, 
time  for,  see  Filing  and  serving;  proof  of,  rule  2,  subd.  2 ;  of  copies  on 
adverse  attorney,  rule  9.  Title,  chain  of,  in  tabuUur  form,  rule  2.  subd.  5 ; 
49  Cal.  103;  map  or  survey,  rule  7. 

Writs— prerogative,  application  for,  rule  28,45  Cal.  243;  47  Cal.  205;  50 
CaL  473;  and  see  sec.  51;  certiorari,  issuance,  rule  23;  40  Cal.  483. 

§  130.  Rules  adopted  by  the  Supreme  Court  shall  take 
enect  sixty  days,  and  rules  adopted  by  Superior  Courts, 
thirty  days  after  their  publication. 

ABTIGLB  m. 
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*^  «^:v      $  133.  Days  on  which  courts,  etc.,  may  be  held. 
^       I  134.  Non-judicial  days. 
133  S  135.  Appointments  on  non-judicial  days. 

^i^SiZ       §  ^^'  Courts  of  justice  may  be  held  and  judicial  busi- 
ness transacted  on  any  day,  except  as  provided  in  the 
133     next  section. 
cep         Oonrts— list  of,  sec.  33;  Jubisdiotiok  of,  sec.  33n. 

'63  421       §  134.  No  court  shall  be  open,  nor  shall  any  judicial 
}()5  621    business  be  transacted  on  Sunday,  on  the  first  day  of 
January,  on  the  twenty-second  day  of  February,  on  the 
^**      fourtli  day  of  July,  on  the  twenty-fifth  day  of  December, 
w^Sp     ®^  *  ^^^y  ^^  which  an  election  is  held  throughout  the 
63  421     State,  or  oh  a  day  appointed  by  tlie  President  of  the 
66  621     United  States,  or  by  the  Governor  of  this  State,  for  a  pub- 
lic fast,  thanksgiving,  or  holiday,  except  for  tlie  following 
purposes: 
iZi  1.  To  give,  upon  their  request,  Instructions  to  a  jury 

ccp       when  deliberating  on  their  verdict ; 
^12  QiQ        2.  To  receive  a  verdict,  or  discharge  a  jury; 

3.  For  the  exercise  of  the  powers  of  a  magistrate  in  a 
criminal  action,  or  in  a  proceeding  of  a  criminal  nature; 
provided,  that  the  Supreme  Court  shall  always  be  open  for 
the  transaction  of  business ;  and  provided  further,  that  in- 
junctions and  writs  of  prohibition  may  be  issued  and 
served  on  any  day. 
Holidays— sees.  10, 11;  also,  sees.  12,13. 
Oonrts  alwaira  open— sees.  47, 73. 
Injunctions  and  writs  of  prohibition— Issuance  of,  sec.  76,  subd.  5. 

§  135.  If  any  day  mentioned  in  the  last  section  hap- 
pen to  be  the  day  api)'ointed  for  the  holding  or  sitting  of  a 
court,  or  to  whicli  it  is  adjourned,  it  shall  be  deemed  ap- 
pointed for  or  adjourned  to  the  next  day. 

137  ^37  ^ 
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t  IM.  Adjoumaicnt  tor  >l>unc«  of  judge. 
i  UO.  AiUDsrumeal  tUI  next  regulv  Kaaloa. 

139.  If  no  Jndite  attend  on  the  day  appointed  tor  ths 

ling  or  sitting  oE  a  conrt,  or  on  tha  day  to  which  it  may 

have  been  adjourned,  before  noon,  the  Sheriff  or  Clerk 
Bhall  adjourn  tha  sama  until  the  next  day,  at  ten  o'clock 
A,  H.,  and  if  no  Judge  attend  on  that  day,  before  noon, 
the  Sheriff  or  Clerk  shall  adjourn  the  same  until  the  fol- 
lowing day  at  the  eame  hour,  and  bo  on,  from  day  to  day 
fw  one  treek,  unless  the  Judge,  by  written  order,  directs 
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▲RTIOLE  IT. 

PBocEBDuros  nr  Casb  ov  Absekob  ov  Judob. 

g  139.  Adjotimment  for  al»ence  of  Judge. 
§  140.  Adjoonunent  till  next  regular  session. 

§  139.  If  no  Judge  attend  od  the  day  appointed  for  the 
hoIdlDg  or  sitting  of  a  court,  or  on  the  day  to  which  it  may 
have  heen  adjourned,  before  iloon,  the  Sheriff  or  Clerk 
shall  adjourn  the  same  until  the  next  day,  at  ten  o'clock 
A.  H.,  and  if  no  Judge  attend  on  that  day,  before  noon, 
the  Sheriff  or  Clerk  shall  adjourn  the  same  until  the  fol- 
lowing day  at  the  same  hour,  and  so  on,  from  day  to  day 
for  one  week,  unless  the  Judge,  by  written  order,  directs 
it  to  be  adjourned  to  some  day  certain,  fixed  in  said 

fider,  in  which  case  it  shall  be  bo  adjourned. 
Anival  of  judge— after  noon,  34  CaL  19. 
Non-judicial  day— eec.  139. 

§  140.  If  no  Judge  attend  for  one  week,  and  no  written 
order  be  made,  as  provided  in  the  last  section,  the  Sheriff 
or  Clerk  shall  adjourn  the  session  until  the  time  ap- 
pointed for  the  holding  of  the  pext  regular  session. 

Premature  adjoomment— 19  Cai.  644. 
Sessions-eee  sec.  73». 

.  1*1  ABllCLE  V. 

ecp 

.^  467    PBovisioirs  BxspsoTiva  Places  op  HoLnnro  Coitbts. 

1 142.  Gbange  in  certain  cases  of  place  of  holding  court 

1 143.  Parties  to  appear  at  place  appointed. 

1 144.  When  SheruE  to  provide  court-rooms,  etc. 

§  142.  The  Judge  or  judges  authorized  to  hold  or  preside 
at  a  court  appointed  to  be  held  at  a  particular  place  in  a  city 
and  county,  county,  city,  or  .town ^  may,  by  an  order  filecl 
tHth  the  city  and  county  or  county  clerk,  and  published 
as  he  or  they  may  prescribe,  direct  that  the  court  be  held 
or  continued  at  any  other  place  in  the  city  and  county, 
county,  city,  or  town  than  that  appointed,  when  war, 
insurrection,  pestilence,  or  other  public  calamity,  or  the 
danger  thereof,  or  the  destruction  or  danger  of  the  build- 
ing appointed  for  holding  the  court,  may  render  it  neces- 
Bainr;  and  may,  in  the  same  manner,  revoke  the  order, 
and  in  his  or  their  discretion,  app6int  another  place  in 
the  same  city  and  couuty,  county,  city,  or  town,  tor  hold- 
ing the  court. 
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§  143.  When  the  court  is  held  at  a  place  appointed,  as 
provided  in  the  last  section,  every  person  held  to  appear 
14^    at  the  court  must  appear  at  the  place  so  appointed. 

91®^       §   144.    If  suitable  rooms  for  holding  the  Superior 
'   Courts  and  the  chambers  of  the  judges  of  said  courts  be 
not  provided  in  any  city  and  county,  or  county,  by  the 
Supervisors  thereof,  together  with  the  attendants,  furni- 
ture, fuel,  lights,  and  stationery  sufficient  for  the  transac- 
action  of  business,  the  courts,  or  the  Judge  or  judges 
144   thereof,  may  direct  the  Sheriff  of  the  city  and  county,  or 
jcp    county,  to  provide  such  rooms,  attendants,  furniture, 
64  245  fuei^  lights,  and  stationery;  and  the  expenses  incurred, 
certillea  bjr  the  Judge  or  judges  to  be  correct,  shall  be  a 
t.44    charge  against  the  city  and  county  treasury,  and  paid  oat 
ccp     of  the  general  fund  thereof. 

ARTICLE  VL 

Seals  of  Goubts. 

S  147.  What  conrts  shall  have  seals. 

S  148.  Seal  of  Supreme  Court. 

%  149.  Seals  of  Superior  Courts. 

S  190.  Seals  of  Police  Courts  of  cities  and  conntles. 

§  Ifti.  Seals,  Iiow  provided:  private  seals,  wben  used. 

S  Idt.  Clerk  of  court  to  keep  seal. 

S  153.  Seals  of  courts,  to  what  documents  af&xed. 

§  147.  Each  of  the  following  courts  shall  have  a  seal; 

1st.   The  Supreme  Court; 

2nd.  The  Superior  Courts; 

3rd.  The  Police  Court  of  every  city  and  county. 

Seal  of  oovat-Judicictl  notice  taken  of,  sec.  1875,  sabd.  4;  court  eom- 
mittioner  may  provide  official  seal,  sec.  259,  subd.  A. 

Seals— discussed,  sec.  14n;  seal  not  test  of  court  of  record,  52  CaL 
224,  and  see  sec.  150. 

§  148.  The  seal  used  by  the  Supreme  Court,  abolished 
by  the  Constitution,  shall  be  the  seal  of  the  Supreme 
Court  herein  provided  for;  but  the  said  court  may  direct 
the  Clerk  of  the  Supreme  Court  to  provide  two  duplicates 
of  said  seal,  each  of  which  shall  be  considered  the  same 
as  and  have  the  same  force  and  effect  as  the  original. 

§  149.  The  seals  of  the  Superior  Courts  shall  be  circu- 
lar, not  less  than  one  and  three-fourths  inches  in  diame- 
ter, and  having  in  the  center  any  word,  words,  or  design 
adopted  by  the  judges  thereof,  and  the  following  inscrip- 
tion surrounding  the  same:  "Superior  Court, ,  Cali- 
fornia," inserting  the  name  of  the  county,  or  city  and 


73  osanEBAii  fbovibioks.  fi§  150-3 


county;  provided^  that  the  seal  of  any  such  court,  which 
has  been  adopted  previous  to  the  passage  of  this  act, 
shall  be  the  seal  of  such  court,  until  another  be  adopted. 

See  Act  of  March  3l8t,  1880,  (Statutes  1880,  p.  03),  valldatlns  writs, 
process  aad  certificates  issued  from  Superior  Courts  before  seal  pro- 
Tided. 

§  X50.  The  Police  Court  of  every  city  and  county  may 
use  any  seal  having  upon  It  the  inscription,  '*  Police 
Court, ,"  (inserting  the  name  of  the  city  and  county). 

§  151.  Courts  which  have  not  the  necessary  seal  pro* 
Tided,  or  the  Judge  or  judges  thereof,  shall  reriuest  the 
Supervisors  of  their  respective  counties,  or  cities  and 
counties,  to  provide  the  same,  and  in  case  of  their  failure 
to  do  so,  may  order  the  Sheriff  to  provide  the  same,  and 
tho  expense  thereof  shall  be  a  charge  against  tlio  county 
or  city  and  county  treasury,  and  paid  out  of  the  general 
fund  thereof;  and  until  such  seal  be  provided,  tho  Clerk 
of  each  court  may  use  his  private  seal,  whenever  a  seal  is 
required. 

§  152.  The  clerks  of  the  court  shall  keep  the  seal 
thereof. 

§  153.  The  seal  of  a  court  need  not  be  afftxed  to  any 
proceeding  therein  or  document,  except:  ^ 

1.  To  a  writ; 

2.  To  the  certificate  of  probate  of  a  will,  or  of  the 
appointment  of  an  executor,  administrator,  or  guardian; 

3.  To  the  authentication  of  a  copy  of  a  record,  or 
other  proceeding  of  a  court,  or  of  an  officer  thereof,  or  of 
a  copy  of  a  document  on  Hie  in  the  office  of  the  Clerk. 

Seals,  g0neiall7~sec  14,  and  note. 
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TITLE  n. 

Judicial  OfBcers. 

Chapteb  I.    JuDioiAii  Officers  nr  qsmebal.    §§  156-16U 

II.    Powers  and  Duties  of  Judges  at  CaAMt* 

BERS.    §§  165-166. 

m.    Disqualifications  of  Judges.    §§  170-17^ 

IV.    Incidentaij  Powers  and  Duties  of  Judi^ 

ciAL  Officers.    §§  176-179. 
y.    Miscellaneous     Provisions    respbctihq 
Courts  and  Judicial  Officers.    §1 
182-187. 
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CHAPTER  I. 
JUDICIAL  OFFICERS  UX  QZINBRAL. 

IM.  QnAUficfttions  of  Jnstieefl  of  Supreme  Gourt 
157.  Quskliflcatlons  of  Saperior  Judges. 
ise.  Residence  of  Superior  Judges. 

159.  Residence  and  qualification  of  Jnstiees-of  the  Peace. 

160.  Judges  liolding  Superior  Courts  at  request  of  Oovemor. 
leu  JasOces  and  judges  Ineligible  to  other  tlian  Judicial  olllee. 

§  156.  Ko  person  shall  be  eligible  to  the  office  of  Chief 
or  Associate  Justice  of  the  Supreme  Court,  unless  he 
shall  have  been  a  citizen  of  the  United  States  and  a  resi- 
dent of  this  State  for  two  years  next  preceding  his  election 
or  appointment,  nor  unless  he  shall  have  been  admitted 
to  practice  before  the  Supreme  Court  of  the  State. 

AXtomej— admitted  b^ore  Supreme  C<»trt:  otherwise  (before  Const. 
CM.  1879,  art  6,  sec.  23),  see  32Cal.  296. 

§  157.  No  person  shall  be  eligible  to  the  office  of  Judge 
of  a  Saperior  Court  unless  he  shall  bave  been  a  citizen  of 
the  United  States  and  a  resident  of  this  State  for  two 
years  next  preceding  his  election  or  appointment,  nor  un- 
less he  shall' have  been  admitted  to  practice  before  the 
Sapreme  Court  of  the  State. 

See  sec  ISBn. 

§  158.  Each.  Judge  of  a  Superior  Court  shall  reside  at  a  .  . 
the  county  seat  of  the  county  in  which  such  court  is  held,  ^\ 
or  within  three  miles  thereof,  and  within  the  county,  ex- 
cept that  in  the  counties  of  Yuba  and  Sutter  the  Judge     ! 
may  reside  in  either  of  said  counties.  t 

§  159.  Every  Justice  of  the  Peace  shall  reside  in  the  \ 
city  and  county,  or  township,  in  which  his  court  is  held, 
and  no  person  shall  be  eligible  to  the  office  of  justice  of 
the  peace  unless  he  shall  have  been  a  citizen  of  the 
United  States  and  a  resident  of  the  city  and  county,  or 
',  county,  in  which  he  is  to  serve  for  one  year  next  preced- 
ing his  election  or  appointment. 

J  160.  If,  by  reason  of  sickness,  absence,  disability,  or 
er  cause,  a  regular  session  of  the  Superior  Court  can- 
.  not  be  held  in  any  county  by  the  Judge  or  judges  thereof, 
r  or  by  a  Superior  Judge,  requested  by  nim  or  them  to  hold 
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snch  coart,  a  certificate  of  that  fact  shall  be  tranBmitted 
by  the  Clerk  thereof  to  the  Governor,  who  may  there- 
upon request  some  other  Superior  Judge  to  hold  such 
coart;  and  a  Judge  so  holding  a  court,  at  the  request  of 
the  Governor,  shall  be  allowed  his  actual  expenses  in  f^^c^ 
ing  to,  returning  from,  and  attending  upon  the  business 
of  such  court,  which  shall  be  a  charge  against  the  treas- 
ury of  the  county  where  snch  court  is  held,  and  paid  out* 
of  the  general  fund  thereof. 

See  sec  71.  ^ 

Under  Oosst  OaL  1849Sproper,  1  GaL  179;  2  GaL  207. 

By  consent— 28  GaL  472;  40  CaL  468. 

§  161.  The  Justices  of  the  Supreme  Court  and  Jndti^ea 
of  tbe  Superior  Courts  shall  be  ineligible  to  any  other 
office  or  public  employment  than  a  judicial  office  or  em- 
ployment during  the  term  for  which  they  shall  have  been 
elected. 

Const  CaL  art.  6,  sec.  IS. 
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I 


165.  Powers  of  Jastices  of  Supreme  Court  at  chamben. 

166.  Powers  of  Superior  Judges  at  cbambers. 


S^  165.  The  Jastices  of  the  Supreme  Court,  or  any-  of 
them,  may,  at  chambers,  grant  all  orders  and  writs  which 
are  usually  granted  in  the  first  instance  upon  an  ex  parte 
application,  except  writs  of  mandamus,  certiorari,  and 
prohibition;  and  may,  in  their  discretion,  hear  appUca* 
tions  to  discharge  such  orders  and  writs. 

See  sec.  176;  also  sees.  177, 178, 179. 

§  166.  The  Judge  or  Judges  of  a  Superior  Court,  or 
any  of  them,  may,  at  chambers,  grant  all  orders  and  writs 
which  are  usually  granted  in  the  first  instance  upon  an  em 
parte  application,  and  may,  at  chambers,  hear  and  dis* 
pose  of  such  orders  and  writs;  and  may  also,  at  chambers, 
appoint  appraisers,  receive  inventories  and  accounts  to  be 
filed,  suspend  the  powers  of  executors,  administrators,  or 
guardians  in  the  cases  allowed  by  law,  grant  special  let* 
ters  of  administration  or  guardianship,  approve  claims 
and  bonds,  and  direct  the  issuance  from  the  court  of  all 
writB  and  process  necessary  in  the  exercise  of  their 
powers  in  matters  of  probate. 

See  sec.  159». 

Hours,  etc.,  for  official  Imsiness— Political  Code,  sec.  4116. 

Power  at  chambers,  generally— 10  Cal.  344;  17  Cal.  37A;  27  CaI.49L4 
10  Cal.  530, 665;  31  CaL  173;  34  Cal.  331;  36  Cal.  24;  37  Cal.  15;  38  CaL  439; 
MCal.84;49CaL239. 

Motions  for  new  trials^-heard  at  cbambers  before  change  of  1880L 

ftobate  matters— see  sec.  1305. 
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,  I  170.  DlsqiiaUficatloiis  to  sit  or  act. 

'  "  O  1 171.  Certain  judges  not  to  practice  law. 

(>cp  S  172.  No  judicial  officer  to  have  partner  practicing  law. 

^^  <itij        §  170.  No  Justice,  Judge,  or  Justice  of  the  Peace,  shall 
sit  or  act  as  such  iu  auy  action  or  proceeding: 
1.  To  which  he  is  a  party,  or  in  which  he  is  interested; 
Z  y^        2.  When  he  is  related  to  either  party  by  consanguini^ 
P  ccp      or  affinity  within  the  third  degree,  computed  accoixLing  to 
*  a^^      the  rules  of  law; 

3.  When  he  has  been  attorney  or  counsel  for  either 
YIQ         party  in  the  action  or  proceeding. 

ccp  But  the  provisions  of  this  section  shall  not  apply  to  the 

03  898      arrangement  of  the  calendar  or  the  regulation  of  the 
17A    ^^^^  o^  business,  nor  to  the  power  of  transferring  the 
action  or  proceeding  to  some  other  court.  '<  f  X  ^ 

55  '72       Partiality— remedy  for,  24  GaL  S4 ;  28  Cal.  492.  ;     ^ 

56  828       Disqualification— wben  none,  12  Gal.  528;  18  GaL  185;  Tttlates  Jndff- 
58  315    ment,  24  Cal.  76.  *  - 

Change  of  venne-^ec.  397,  subd.  4;.  sec.  996. 

8xJBDiTisioir  1.  Party  or  interested— 37  GaL  190. 

83  ^17       Subdivision  si.  Related— third  degree,  23  GaL  593;  24  GaL  76:  ralsi 
of  law,  CivU  Code.  sees.  1392, 1393, 

SUBDiTisiON  3.  Judge— acting  as  attorney,  sec.  171. 

§  171.  No  justice,  or  judge  of  a  court  of  record,  or 
county  clerk,  shall  practice  law  in  any  court  of  this  State, 
nor  act  as  attorney,  asent,  or  solicitor  in  the  prosecution 
of  any  claim  or  application  for  lands,  pensions,  patent 
rights,  or  other  proceedings,  before  any  department  of 
the  State  or  general  government,  or  courts  of  the  United 
States,  during  his  continuance  in  office;  nor  shall  ffhy 
justice  of  the  peace  practice  law  before  any  justice's 
court' in  the  county  in  which  he  resides,  fin  effect  March 
Uth.  1881.1 

§  172.  No  justice,  judge,  or  other  elective  judicial  of« 
ficer,  or  court  commissioner,  shall  have  a  partner  acting 
as  attorney  or  counsel  in  any  court  of  this  State. 


103  898 
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GHAPTEB  rV, 

ZZrCIDENTAZi    POWBRS    AND    DUTIB8    OF 

JUDICIAL   OFFICBRS. 

176.  Powers  of  ludffesoat  of  court. 

1T7.  Powers  of  ladlclal  offlceis  as  to  conduct  of  proceedings. 

na.  To  punish  for  contempt. 

17S.  To  take  acknowledgments  and  affldaTlts. 

§  176.  A  Justice  or  Judge  may  exercise  out  of  court  all 
the  powers  expressly  conferred  upon  a  Justice  or  Judge, 
as  contradistinguished  from  the  court. 

See  sees.  16ft,  166. 179. 

§  177.  Every  judicial. officer  shall  have  power: 

1.  To  preserve  and  enforce  order  in  his  immediate  pres- 
ence,  and  in  proceedings  before  him,  when  he  is  engaged 
in  the  performance  of  official  duty; 

2.  To  compel  obedience  to  his  lawful  orders  as  provided 
in  this  Code; 

3.  To  compel  the  attendance  of  persons  to  testify  in  a 
proceeding  before  him,  in  the  cases  and  manner  provided 
m  this  Code;    - 

4.  To  administer  oaths  to  persons  in  a  proceeding  pend- 
ing before  liim,  and  in  all  other  cases  where  it  may  be 
necessary  in  the  exercise  of  his  powers  and  duties. 

See  sec  128. 

§  178.  For  the  effectual  exercise  of  the  powers  con- 
ferred by  the  last  section,  a  judicial  officer  may  punish 
for  contempt  in  the  cases  provided  in  this  Code. 

Oontempt— generally,  sec  1209;  In  Justices'  Courts,  sec  906. 

§  179l  £ach  of  the  Justices  «of  the  Supreme  Court, 
and  Judges  of  the  Superior  Courts,  shall  have  power  in 
any  part  of  the  State,  and  every  Justice  of  the  Peace  with- 
mhis  city  and  counter,  or  county,  and  a  Judge  of  a  Police 
or  inferior  court  within  liis  city  and  county,  city,  or  town, 
to  take  and  certify: 

1.  The  proof  and  acknowledgment  of  a  conveyance  of 
real  property,  or  of  any  other  written  instrument; 


g  179  jncwmrrAL  foweim  akt  bqxibi.  80 

170  2.  The  acknowledgment  of  satisfaction  of  a  judgment 

cep  of  any  court; 

66  465  3.  An  affidavit  or  deposition  to  be  used  in  this  State. 

6.'  615  SUBDiTisioir  1.  Real  property— conveyance  of»  see  sec.  1971. 
SUBDivisioir  2.   Satisfaction  of  judgment— sec.  675. 

180  SUBDIVISION  3.  Affidavit— sec*  2009  et  teq.    Deposition— sec  2019 

ccp  •*  *^' 
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CEtAPTBR  V. 

MISCEUrANEOUS  PROVISIONS  RBSPSCT- 
ING  COURTS  AND  JUDICIAL  OFFICERS. 

182.  Subsequent  applications  for  orders  refused,  when  prohibited. 

183.  Violations  of  preceding  section. 

184.  Proceedings  not  affected  by  vacancy  In  office. 

185.  Proceedings  to  be  in  English  language. 

186.  Abbreviations  and  figures. 

187.  Means  to  carry  jurisdiction  Into  effect. 

§  182.  If  an  application  for  an  order  made  to  a  Judge 
of  a  court  In  whicli  the  action  or  proceeding  is  pending,  Is 
refused  in  whole  or  in  part,  or  la  granted  conditionally,  no 
subsequent  application  for  the  same  order  shall  be  made 
to  any  Court  Commissioner,  or  any  other  Judge,  except  of 
a  higher  court;  but  nothing  in  this  section  applies  to  mo- 
tions refused  for  Informality  in  the  papers  or  proseedings 
necessary  to  obtain  the  order,  or  to  motions  refused  with 
liberty  to  renew  the  same. 

Ordom  and  motionii  generally— eec.  lOOS  et  set. 

Orders,  appealable— sec.  939,  subd.  3. 

liiberty  to  renew  application— 44  Gal.  235;  46  CaL  285. 

§  183.  A  violation  of  the  last  section  may  be  punished 
as  a  contempt^  and  an  order  made  contrary  thereto  may 
be  revoked  by  the  Judee  or  Commissioner  who  made  it,  or 
vacated  by  a  Judge  oi  the  court  in  which  the  action  or 
proceeding  la  pending. 

Penalty  fot  violation— see  sees.  906, 1209.     . 

Ex  parte  <»der— vacating  or  modifying,  sec.  937. 

§  184.  No  proceeding  in  any  court  of  justice,  in  an 
action  or  special  proceeding  pending  thereip,  shall  be  af- 
fected by  a  vacancy  in  the  office  of  all  or  any  of  the 
judges  thereof. 

Vacancy— sees*  42, 70. 

§  185.  Every  written  proceeding  in  a  court  of  justice 
in  this  State  shall  be  in  the  English  language,  and  judi- 
cial proceedings  shall  be  conducted,  preserved,  and  pub- 
lished in  no  other. 

Words  and  phrasea— interpretation  of,  sees.  16, 17. 
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§  186.  Such  abbreviations  as  are  in  common  nse  may 
be  used,  and  numbers  may  be  expressed  by  figures  or 
numerals  in  the  customary  manner. 

See  sec.  18te. 

'-*§  187.  When  jurisdiction  is,  by  the  Constitution  or  this 
Code,  or  by  any  other  statute,  conferred  on  a  court  or 
judicial  officer,  all  the  means  necessary  to  carr^r  it  into 
effect  are  also  given;  and  in  the  exercise  of  this  jurisdic- 
tion, if  the  course  of  proceeding  be  not  specifically  pointed 
out  by  this  Code  or  the  statute,  any  suitable  process  or 
mode  of  proceeding  may  be  adopted  which  may  appear 
most  conformable  to  the  spirit  of  this  Code. 

Stipulation  enforcing— 53  Gal.  6S0. 

Froceas-Aiithorlty  over,  48  Gal.  ISS. 

Suitable  mode  of  proceeding—adopted,  80  Cal.  S39, 544. 
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TITLE  UI. 

Persons  Specially  Invested  with  Powers 
of  a  Judicial  Nature. 

Chap.   L  JUBOBS.    §§190-254. 

n.  CoxntT  GoMBOSSiONEBS.    §§  258,  269 


§S  190-2  JUBOB8.  8* 


CHAPTER  I. 
JURORS. 

ABTTOLB  I.    JtntOBS  IS  oxstbral, 

n.    QUAT.IFIOATIONS  AND  EzmCFFTOlTS  OV  JT7BOB8. 

III.  Of    SELECTixa  AND   Bbtubnibo   jubobs   irom 

Courts  op  Rbcord 
rv.   Of  Drawing  Jurors  for  CouBts  of  Bboord. 
V.   Of  SuMMONiNtt  Jurors  for  Courts  of  Becord. 
YI.   Of  Summonino  Jurobs  fob  Coubts  not  of  Sbo 

ORD. 

vn.   Of  Summonino  Jurors  of  Inquest. 
Yin.   Obedience  to  Summons,  how  Enfoboed. 
DC.   Of  Impannelinq  Grand  Juries.    ■ 
X.   Of  Impannblino  Trial  Jubies  in  Coubts  ow 

Becord. 
XL  Of  Impannelino  Tbial  Juries  in  Courts  not  ow 
Beoord. 

XIL    Of  UklPANNELINO  JUBIES  OF  INQUBST. 

ABTICLE  I. 
JUBOBS  IN  GENEBAIm 


I 


190.  Jurv  defined. 

191.  Different  kinds  of  Juries. 

192.  Grand  jury  defined. 

193.  Trial  jury  defined. 

194.  Number  of  a  trial  jury. 

195.  Jury  of  inquest  defined. 


§  190.  A  pry  is  a  body  of  men  temporarily  selected 
from  the -citizens  of  a  particular  district,  and  invested 
with  power  to  present  or  indict  a  person  for  a  public  of- 
fense, or  to  try  a  question  of  fact. 

Jnrors-Hinallflcations  and  exemptions,  sees.  19S-202;  selecting  and 
summoning,  sees.  204-238;  impanneling,  sees.  241-354. 

§  191.  Juries  are  of  three  kinds: 

1.  Grand  juries; 

2.  Trial  juries; 

3.  Juries  of  inquest.  > 

§  192.  A  grand  jury  is  a  body  of  men,  nineteen  in 
number,  returned  in  pursuance  of  law,  from  the  citizens 
19a    of  a  countv,  or  city  and  county,  before  a  court  of  compe- 
jjJ^'P     tent  jurisdiction,  and  sworn  to  inquire  of  public  offense 
j°g  committed  or  triable  within  the  county,  or  city  and  county. 
Grand  jnrjTy  impanneling— sees.  241-242.    How  often  drawn- 
Const.  Cal.  art.  1,  sec.  8. 


S5  J17BOB8.  §§  193-9 

§  193.  A  trial  jury  is  a  body  of  men  retained  from  the     J|J 
citizens  of  a  particular  district  before  a  court  or  officer  of  io6  318 
competent  jurisdiction,  and  sworn  to  try  and  determine, 
by  verdict,  a  question  of  fact. 

Trial  by  jnry— sees.  600-619. 

Verdict— when  need  not  be  unanlmoiu.  Const.  CaL  art.  1,  see.  7.  See 
also,  sec.  618. 

§  194.  A  trial  jury  shall  consist  of  twelve  men ;  pro^ 
videdf  that  in  civil  actions  and  cases  of  misdemeanor,  it 
may  consist  of  twelve,  or  of  any  number  less  than  twelve, 
upon  which  the  parties  may  agree  in  open  court. 

Leas  than  twelve— Const.  Cal.  art.  1,  sec.  7;  and  see  18  Cal.  410. 

§  195.  A  jury  of  inquest  is  a  body  of  men  summoned 
from  the  citizens  of  a  i)articular  district  before  the  Sheriff, 
Coroner,  or  other  ministerial  officer,  to  inquire  of  partic- 
ular facts. 

ARTICLE  n. 

1^  QUALIFIOATIOKS  AKD  EXEXPTIOHS  OP  JUBOBS. 

CCP 

51 127  1 196.  Who  competent  to  act  as  juror. 

I  199.  Who  not  competes  t  to  act  as  Juror. 
I  200.  Who  exempt  from  Jury  duty. 
I  201.  Who  may  be  excused. 
I  202.  Affidavit  of  claim  to  exemption. 

§  198.  A  person  is  competent  to  act  as  juror  if  he  be: 

1.  A  citizen  of  the  United  States  of  the  age  of  twenty- 
one  years,  who  shall  have  been  a  resident  ofthe  State  one 
yenr,  and  of  the  county,  or  city  and  county,  ninety  days 
before  being  selected  and  returned; 

2.  In  possession  of  his  natural  faculties,  and  of  ordi- 
nary intelligence,  and  not  decrepit; 

3.  Possessed  of  sufficient  knowledge  of  the  English  lan- 
guage; 

4.  Assessed  on  the  last  assessment-roll  of  the  county,  or 
city  and  county,  on  property  belonging  to  him. 

Subdivision  1.  Aliens—not  competent,  17  Cal.  822;  61  Cal.  699. 

Residence,  generally— eee  Const.  Cal.  art.  2,  sec.  4,  art.  20,  see.  12; 
Political  Code,  sec.  S2;  4  CaL  175;  6  Cal.  410;  7  Cal.  91 ;  16  CaL  48;  26  CaL 
162;  31  Cat  261,650. 

Slector— Juror  formerly  bad  to  1>e-9  Cal«  108. 
Subdivision  3.  32  CaL  40. 
SUBDivisioir  4.  34  CaU  672. 

igg     §  199.  A  person  is  not  competent  to  act  as  a  juror: 
ccp     t  Who  does  not  possess  the  qualifications  prescribed 
**  318  by  the  preceding  section;  or, 

CODB  Civ.  Pboo.— 8. 


§§  200-1  ^xjBoas.  » 

2.  Who  has  been  convicted  of  mail eatobce  in  office,  or 
any  felony  or  other  high  crime. 

'  200.  A  petson  is  exempt  from  liability  to  act  as  a  juror 
if  he  be : 

1.  A  judicial,  civil,  or  military  officer  of  the  United 
States,  or  of  this  State; 

2.  A  person  holding  a  county,  city  and  county,  or  tovrn- 
ship  office; 

3.  An  attomey-at-law; 

4.  A  minister  of  the  gospel,  or  a  priest  of  any  denomina- 
tion, following  his  profession; 

5.  A  teacher  in  a  university,  college,  academy,  or  school ; 

6.  A  practicing  physician,  or  druggist,  actually  engaged 
in  the  business  of  dispensing  medicines ; 

7.  An  officer,  keeper,  or  attendant  of  an  alms-house, 
hospital,  asylum,  or  other  charitable  institution; 

8.  Engaged  in  the  performance  of  duty  as  officer  or  at- 
tendant of  the  State  Prison,  or  of  a  county  jaU; 

9.  Employed  on  board  of  a  vessel  navigating  the  waters 
of  this  State; 

10.  An  express  agent,  mail-carrier,  superintendent,  em^ 
ployi"^,  or  operator  of  a-telegraph  line  doing  a  general  tele- 
graph business  in  the  State,  or  keeper  of  a  public  ferry  or 
toll-gate. 

11.  An  activd  member  of  the  National  Guard  of  Cali- 
fornia^ or  an  active  member  of  a  iire  department  of  any 
city  and  county,  city,  town,  or  village  in  this  State,  or  an 
exempt  member  of  a  duly  organized  fire  company  who 
iiad  become  exempt  from  jury  duty  before  the  passage  of 
this  act; 

12.  A  superintendent,  engineer,  or  conductor  on  a  rail- 
road; or, 

,  13.  A  person  drawn  as  a  juror  in  any  court  of  record  in 
this  State,  upon  a  regular  panel,  who  has  served  as  such 
within  a  year;  but  this  exemi)tion  shall  not  extend  to  a 
person  who  is  summoned  as  a  juror  for  the  trial  of  a  par- 
ticular case. 

Exemption— how  claimed,  sec.  202. 

SUBDivisioir  11— Exempt  fireman— Political  Code,  sees.  3339, 3340. 

§  201.  A  juror  shall  not  be  excused  by  a  court  for 
slight  or  trivial  cause,  or  for  hardship  or  inconvenience  to 
his  business,  but  only  when  material  injury  or  destruc- 
tion to  his  property,  or  of  property  intrusted  to  him, 
is  threatened,  or  when  his  own  health,  or  the  sick- 
ness or  death  of  a  member  of  his  family,  requires  hi9 
absence. 


2(t2 
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§  202.  If  a  person,  exempt  from  liability  to  act  as  a 
juror,  as  proviaed  in  section  two  handred,  be  snmmoned 
as  a  juror,  he  may  make  and  transmit  bis  affidavit  to  tbe 
clerk  of  the  court  for  which  he  is  summoned,  stating  his 
office,  occupation,  or  employment ;  and  such  affidavit  shall 
be  delivered  by  the  Clerk  to  the  ciudge  of  the  court  where 
the  name  of  such  person  is  called,  and  if  sufficient  in  sub- 
stance, shall  be  received  as  an  excuse  for  non-attendance 
in  person.    The  affidavit  shall  then  be  filed  by  tbe  Clerk. 

ARTICLE  in. 

Of  SxLBOTnrG:  akd  BiTVBimro  Jurors. 

Jury  lists,  by  whom  and  when  to  be  made. 
How  selection  shall  be  made. 
Lists  to  contain  how  many  names. 
Lists  to  be  placed  with  Clerk. 
Duty  of  Clerk;  jury  boxes. 
Regular  Jurors  to  serve  one  year. 
Jurors  to  be  drawn  from  boxes. 


§  204.  In  the  month  of  January  in  each  year  it  shall  be       on^ 
♦?f    5*y  ^^  *^®  Superior  Court  in  each  of  the  counties  of       ?S 
this  State  to  make  an  order  designating  the  estimated     106  319 
^    number  of  grand  jurors,  and  also  the  number  of  trial  ju- 
,     jors,  that  will,  in  the  opinion  of  said  court,  be  required  ht 
37    the  transaction  of  the  business  of  the  court,  and  the  trial 
44   of  causes  therein,  during  the  ensuing  year;  and  immedi- 
|»   ately  after  said  order  shall  be  made,  the  board  of  super- 
^   visors  shall  select,  as  provided  in  the  next  section,  a  list 
of  persons  to  serve  as  grand  jurors,  and  also  a  list  of  per- 
I     sons  to  serve  as  trial  jurors,  in  the  Superior  Court  of  said 
L   county,  during  the  ensuing  year,  or  until  new  lists  of  ju- 
"«  rors  shall  be  provided.   In  cities  and  counties  having  over 
one  hundred  thousand  inhabitants,  such  selection  shall 
be  made  by  the  judges  of  the  Superior  Court,  or  a  majority 
Of  them  if  all  do  not  attend.    [In  effect  Jan.  Ist.  1882.  ] 

.  §  205.  They  shall  proceed  to  select  and  list  the  grand 
jurors  required  by  said  order  of  the  Superior  Court,  and 
Wien  select  and  list  the  trial  jurors  required  by  said  order. 
«»id  selections  and  listings  shall  be  made  of  persons  suit- 
able and  competent  to  serve  as  jurors,  who  are  assessed 
on  the  last  preceding  assessment  roll  of  such  county,  or 
ciw  and  county;  and  in  making  such  selections  they  shall 
wke  the  names  of  such  only  as  are  not  exempt  from  serv- 
'BgiVho  are  in  possession  of  their  natural  faculties,  and 
not  infirm  or  decrepit;  of  fair  character,  and  approved  in- 
*^ty,  and  of  sound  judgment     [In  effect  Jan.  Ist,  1882.  J 


^ 
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§  206.    The  list  of  jtirors,  to  be  made  as  provided  ia 

the  preceding  section,  shall  contain  the  number  of  peiv 

sons  which  shall  have  been  designated  by  the  court  in  ite 

^^^        order.    The  names  for  such  lists  shall  be  selected  froBft 

se^  V      ^^^  different  wards  or  townships  of  the  respective  coaifc* 

' '      ties,  in  proportion  to  the  number  of  inhabitants  therein, 

<208       as  nearly  as  the  same  can  be  estimated  by  the  persona 

(>cp        making  said  lists;  and  said  lists  shall  be  k^t  separate 

56   87      and  distinct  one  from  the  other.    [In  effect  Jan.  Ist,  18^] 

300  §  ^^'    Certified  lists  of  tlie  persons  so  selected  to 

oep  serve  as  grand  jurors  and  as  trial  jurors  shall  at  once  be 

50   37  placed  in  possession  of  the  couuty  clerk.     [Approved 

64  284  Alarch  7th,  1881 ;  to  take  effect  July  Ist,  1882.1 

2iQ  §  209.    On  receiving  sucli  lists,  the  county  clerk  shall 

cep        file  the  same  in  his  office,  and  write  down  the  names  con- 

69  549      tained  thereon  on  separate  pieces  of  paper,  of  the  same 

73  239      size  and  appearance,  and  fold  each  piece  so  as  to  conceal 

the  name  thereon.    He  shall  deposit  the  pieces  of  paper 

^^1       having  on  them  the  names  of  the  persons  selected  to 

r^^P-      serve  as  grand  jurors  in  a  box,  to  be  called  the  "grand 

69  544     J**^y  box" ;  aftid  those  having  on  them  the  names  of  the 

persons  selected  to  serve  as  trial  jurors,  in  a  box  to  be 

22Q       called  the  *'  trial  jury  box."    [In  effect  July  1st,  1882.  | 

ccp  ^        §  210.    The  persons  whose  names  are  so  returned  shall 
108  319     ijq  known  as  regular  jurors,  and  shall  serve  for  one  yeai^ 
and  until  other  persons  are  selected  and  returned. 

^1         §  211.    The  names  of  persons  drawn  for  grand  jurors 

IM^  shall  be  drawn  from  the  "grand  jury  box,"  and  the  names 

of  persons  for  trial  jurors  shall  be  drawn  from  the  "  trial 

211       jury  box";  and  if,  at  the  end  of  the  year,  there  shall  be 

ccp       the  names  of  persons  in  either  of  the  said  jury  boxes  who 

106  319    may  not  have  been  drawn  during  the  year  to  serve,  and 

have  not  served  as  jurors,  the  names  of  such  persons  may 

be  placed  on  the  list  of  jurors  drawn  for  the  succeeding 

year.    L^^  effect  Jan.  1st,  1882.] 

Article  iv. 

Ov  DRAWnro  JtmoRs  poa  Cousrs  ot  Rboobd. 

I  214.  Order  of  judge  or  judges  for  drawing  of  jury. 

f  219.  Sheriff  to  be  notified. 

S  219.  Drawing,  liow  conducted. 

I  220.  Preservation  of  ballots  drawn. 

214         §  214.    Whenever  the  bosiness  of  the  Superior  Court 

ccp       shall  require  the  attendance  of  a  trial  jury  for  the  trial  of 

97  176     criminal  cases,  or  where  a  trial  jury  shall  have  been  de* 


S9  JUROBS.  §§  215-20 

manded  in  any  cause  or  causes  at  issue  In  said  court,  and 
no  jury  is  in  attendance,  the  court  may  make  an  order  di- 
recting a  trial  jury  to  be  drawn,  and  summoned  to  attend 
before  said  court.  Such  order  shall  specify  the  number  of 
jurors  to  be  drawn,  and  the  time  at  which  the  jurors  are 
required  to  attend.  And  the  court  may  direct  that  such 
causes,  either  criminal  or  civil,  in  which  a  jury  may  be 
required,  or  in  which  a  iury  may  have  been  demanded, 
be  continued  and  Hxed  for  trial  when  a  jury  shall  be  in 
attendance. 
Superior  Courts— sees.  65-79. 

§  215.  Immediately  upon  the  order  mentioned  in  the 
preceding  section  being  made,  the  clerk  shall,  in  the  pres- 
ence of  the  court,  proceed  to  draw  the  jurors  from  the 
'•trial  jury  box."    [In  effect  Jan.  Ist.  1882.] 

§  219.  The  clerk  must  conduct  said  drawing  as  fol- 
lows: t  ^ig 

1.  He  must  shake  the  box  containing  the  names  of  the      ^^p 
trial  jurors,  so  as  lo  mix  the  slips  of  paper  upon  which    92  '242 
such  names  are  written,  as  well  as  possible ;  he  must  then 
draw  from  said  box  as  many  slips  of  paper  as  are  ordered 
by  the  court. 

2.  A  minute  of  the  drawing  shall  be  entered  in  the 
minutes  of  the  court,  which  must  show  the  name  on  each 
slip  of  paper  so  drawn  flrom  said  jury  box. 

3.  If  the  name  of  any  person  is  drawn  from  said  box 
who  is  deceased  or  insane,  or  who  may  have  permanently 
removed  from  the  county,  or  who  is  exempt  from  jury 
service,  and  the  fact  shall  be  made  to  appear  to  the  satis- 
faction of  the  court,  the  name  of  sucn  person  shall  be 
omitted  from  the  list,  and  the  slip  of  paper  liavin^  such 
name  on  it  shall  be  destroyed,  and  another  juror  drawn 
in  bis  place,  and  the  fact  shall  be  entered  upon  the  min- 
utes of  the  court.  The  same  proceeding  shall  be  had  as 
often  as  may  be  necessary,  until  the  whole  number  of 
jurors  required  be  drawn.  After  the  drawing  shall  be 
completed,  the  clerk  shall  make  a  copy  of  the  list  of 
names  of  the  persons  so  drawn,  and  certify  the  same.  In 
Ins  certificate  he  shall  state  the  date  of  the  order  and  of 
the  drawing,  and  the  number  of  the  jurors  drawn,  and  the 

[21  time  when  and  the  place  where  such  jurors  are  required 
109  to  appear.  Such  certificate  and  list  shall  be  delivered  to 
the  sheriff  for  service.    [In  effect  Jan.  1st,  1882.] 

§  220.  After  a  drawing  of  persons  to  serve  as  jurors, 
the  clerk  shall  preserve  the  ballots  drawn,  and  at  the 
close  of  the  session  or  sessions  for  which  the  drawing  was 
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had,  be  shall  replace  in  the  proper  box  from  which  ^ey- 
were  taken  all  ballots  which  have  on  them  the  names  of - 
Pearsons  who  did  not  serve  as  jurors  for  the  session  or  sea-- 
sions  aforesaid,  and  who  are  not  exempt  or  incompetent. 

ABTIGLE  y. 

Of  SuxMomRa  Jubobs  fob  €k>nBT8  of  Bboobd. 

225.  Sheriff  to  sammon  jarors,  bow. 

226.  Of  drawing  and  summoning  Jurors  to  attend  f  orthwitb. 

227.  Of  summoning  Jurors  to  complete  a  panel. 

228.  Compensation  of  eUsor. 

§  225.  The  Sheriff,  as  soon  as  he  receives  the  list  or 
lists  of  jurors  drawn,  shall  summon  the  persons  named 
therein  to  attend  the  court  at  the  opening  of  the  regular ' 
session  thereof,  or  at  such  session  or  time  as  the. court  may 
order,  by  giving  personal  notice  to  that  effect  to  each  of 
tbem,  or  by  leaving  a  written  notice  to  that  effect  at  his 
place  of  residence,  with  some  person  of  proper  age,  and. 
shall  return  the  list  to  the  court  at  the  opening  of  the  reg- 
ular session  thereof,  or  at  such  session  or  time  as  the  jur- 
rors  may  be  ordered  to  attend,  specifying  the  names  of 
those  who  were  summoned,  and  the  manner  in  which  each 
person  was  notified. 

Objection  to  jnror— name  not  on  venire,  9  Gal.  537. 

Retom— time  for,  is  directory  merely,  4  Gal.  275. 

§  226.  Whenever  jurors  are  not  drawn  or  summoned 

^^6  to  attend  any  court  of  record  or  session  thereof,  or  a  8uf« 

Q.^y^  ficient  number  of  jurors  fail  to  appear,  such  court  may 

2^3  order  a  sufficient  number  to  be  forthwith  drawn  and  sum- 
moned to  attend  the  court,  or  it  may,  by  an  order  entered 

226  in  its  minutes,  direct  the  Sheriff,  or  an  elisor  chosen  by 

ccp  the  court,  forthwith  to  summon  so  many  good  and  lawful 

46  356  men  of  the  county,  or  city  and  county,  to  serve  as  jurors, 

^i  .\^  as  may  be  required »  and  in  either  case  such  jurors  must 

54  401  ^^  summoned  in  the  manner  provided  in  the  preceding 

59  863  section. 

65  151  Special  jnry-rl  Gal.  218;  43  Gal.  344;  46  Gal.  47;  47  GaL  98, 134;  People 

69  111  r.AbGbung,  Hay  22nd,  1880. 

Elisor— 14  GaL  123. 
22 1  

ccp        §  227.  When  there  are  not  competent  jurors  enough 
59  363   present  to  form  a  panel  the  court  may  direct  the  Sherin, 

or  an  elisor  chosen  by  the  court,  to  summon  a  sufficient 

227      number  of  persons  having  the  qualifications  of  jurors  to 

ccp      complete  the  pauel,  from  the  body  of  the  county,  or  city 

106  318  and  county,  and  not  from  the  bystanders;  and  the  Sheriff  ■ 
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or  eliaoT  shall  Buinmon  the  number  so  ordered  accordingly 
and  return  the  names  to  the  court. 

§  22B.  An  elisor  who  shall,  by  order  of  a  court  of 
record,  summon  persons  to  serve  as  jurors,  shall  be  enti- 
tled to  a  reasonable  compensation  for  his  services,  which 
must  be  fixed  by  the  court  and  paid  out  of  the  county  or 
city  and  county  treasury,  and  out  of  the  general  fund 
thereof. 

ABTICLE  YI. 

Of  BUMMCISTM&  JUBOBS  FOB  GOUBTB  BOT  OF  BKOOBD 

%  230.  Jurors  for  Jastlces'  or  police  Ck>iirt8. 
I  231.  How  to  be  Bominoned. 
S  232.  Officer's  retom. 

§  230.  When  jurors  are  required  in  any  of  the  Justices' 
Courts,  or  in  any  Police  or  other  inferior  court,  they  shall, 
upon  the  order  of  the  Justice,  or  any  one  of  the  justices 
where  there  is  more  than  one,  or  of  tne  Judge  thereof,  be 
summoned  by  the  Sheriff,  constable,  marshal,  or  police- 
loan  of  the  jurisdiction. 

§  231.  Such  jurors  must  be  summoned  from  the  per* 
sons  competent  to  serve  as  jurors,  residents  of  the  city 
and  county,  township,  city,  or  town  in  which  such  court 
has  jurisdiction,  by  notifying  them  orally  that  they  are 
summoned,  and  of  the  time  and  place  at  which  their  at« 
tendance  is  required. 

,  §  232.  The  odicer  summoning  such  jurors  shall,  at  the 
time  fixed  in  the  order  for  their  appearance,  return  It  to 
the  court  with  a  list  of  the  persons  summoned  indorsed 
thereon. 

ABTICLE  VIL 

Of  SUMMomNo  Jubibs  of  Ikqubst. 

S  239.  How  to  l)e  summoned. 

§  235.  Juries  of  inquest  shall  be  summoned  by  the 
o&cer  before  whom  the  proceedings  in  which  they  are  to 
Bit  are  to  be  had,  or  by  any  Sheriff,  constable,  or  police- 
man, from  the  persons  competent  to  serve  as  jurors,  resi- 
^Qt  of  the  county,  or  city  and  county,  by  notifying  them 
orally  that  they  are  so  summoned,  and  of  the  time  and 
Place  at  which  their  attendance  is  required.         .      . 

^506 
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ARTICLE  Tm. 
OBBDUEHOa  TO  SUXXOITS,  HOW  BSFOBOXD. 

S  238.  Attachment  and  fine. 


•^ 


»  §  238.  Anv  juror  summoned,  who  willfullv  and  "with* 

f,^0    out  reasonable  excuse  fails  to  attend,  may  be  attached 

^2  2^      and  compelled  to  attend;  and  the  court  may  also  impose 

^     a  fine  not  exceeding  fifty  dollars,  upon  which  execution 

may  issue.    If  the  juror  was  not  personally  served,  tbe  i 

fine  mast  -not  be  imposed  until  upon  an  order  to  show 

cause  an  opportunity  has  been  offered  the  juror  to  be 

heard. 

ARTICLE  DL 
OV  IMPANNELING  OBAITD  JUKlXS. 

I  241.  Grand  jiuy,  when  to  he  Impanneled. 

I  242.  How  constituted. 

S  243.  Manner  of  impanneling  prescribed  In  Penal  Code. 

^         §  241.    Every  Superior  Court,  whenever  in  the  opinion 

c^f  of  the  court  the  public  interest  must  require  it,   may 

^  2^    make  and  file  with  the  county  clerk  an  order  directing  a 

^   jury  to  be  drawn,  and  designating  the  number,  which,  in 

242       ^**®  ^^  *  grand  jury,  shall  not  be  less  than  twenty-nve 

ccp        ^or  more  than  thirty.    In  all  counties  having  less  than 

^  2d8       three  Superior  Court  judges,  there  shall  be  one  grand  jury 

drawn  and  impanneled  in  each  year;  and  in  all  counties 

having  three  or  more  Superior  Court  judges,  there  shall 

be  two  grand  juries  drawn  and  impanneled  in  each  year. 

Such  order  must  designate  the  time  at  which  the  drawing* 

will  take  place.     The  names  of  such  jurors  shall    be 

^^       drawn,  the  list  of  names  certilied  and  summoned,  as  pro- 

47  ^&     vided  for  drawing  and  summoning  trial  jurors ;  and  the 

69  109     names  of  any  persons  drawn,  who  may  not  be  impanneled 

69  b\6    upon  the  grand  jury,  may  be  again  placed  in  tne  grand 

b9  549    jury  box.    [In  effect  Jan.  Ist,  1882.] 

Const  Cal.  art.  1,  sec.  8. 

ccp        §  242.  When,  of  the  persons  summoned  as  grand  jurors 
54  66   and  not  excused,  nineteen  are  present,  they  shall  consti- 
69  111  tute  the  grand  jury.    If  more  than  nineteen  of  such  per- 
sons are  present,  the  Clerk  shall  write  their  names  on  sep- 
\^       arate  baliots,  which  he  must  fold  so  that  the  names  can- 
106  316    not  be  seen,  place  them  in  a  box,  and  draw  out  nineteen 
of  them,  and  the  persons  whose  names  are  on  the  ballots 
80  drawn  shall  constitute  the  grand  jury.    If  less  than 
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I  nineteen  of  Buch  persons  are  present,  the  panel  may  be 

!  filled  as  provided  m  section  two  hundred  und  twenty-^ix 

of  this  Code.    And  whenever,  of  the  persons  summoned 

to  complete  a  grand  jury,  more  shall  attend  than  are  re- 

S aired,  the  requisite  number  shall  be  obtained  by  writing 
le  names  of  those  summoned  and  not  excused  on  ballots, 
depositing  them  in  a  box,  and  drawing  as  above  provided. 

Special  grand  j  toy— 47  Cal.  135. 

i 

I  §  243.  Thereafter  such  proceedings  shall  be  had  in  im- 
Lpanneling  the  grand  jury  as  are  prescribed  in  part  two  of 
"^  the  Penal  Code. 

See  Pezkal  Co<le,  sees.  884-901. 

ABTICLE  X 

Of  iMPAVITBLIira  TSIAL  JuniES  us  Ck>17ST8  ov  KaooBi>. 

1 246.  Clerk  to  call  list  of  jurors  summoned. 

1 247.  Itauuer  of  Impaimeiins  prescribed  in  part  two. 

§  246.  At  the  opening  of  court  on  the  day  trial  jurors 
have  been  summoned  to  appear,  the  Clerk  shall  call  the 
names  of  tlioso  summoned,  and  the  vcourt  may  then  hear 
the  excuses  of  jurors  simimoned.  The  Clerk  shall  then 
write  the  names  of  the  jurors  present  and  not  excused 
upon  separate  slips  or  ballots  of  paper,  and  fold  such  slips 
BO  that  tlio  names  are  concealed,  and  there,  in  the  pres- 
ence of  the  court,  deposit  the  slips  or  ballots  in  a  oox, 
which  must  bo  kept  sealed  or  locked  until  ordered  by  the 
court  to  be  opened. 

§  247.  Whenever  thereafter  a  civil  action  Is  called  by 
tlie  court  fortrial,  and  a  jury  is  required,  such  proceedings 
shall  be  had  in  impannelmg  the  trial-jury  as  are  prescribed 
in  part  two  of  this  Code.  If  the  action  be  a  criminal 
one,  tlie  jury  shall  be  impanneled  as  prescribed  in  the 
Penal  Code. 

Civil  action— see  sees.  600-604. 

Criminal  case— see  Penal  Code,  sees.  1055-1088. 

^  ARTICLE  XI. 

Or  JxPASWLnfa  Trial  juaies  is  Coitbts  not  of  Rboohd. 


I 


250.  Proceedings  in  forming  Jury. 
831.  Manner  or  impanneliug. 


§  250.  At  the  time  appointed  for  a  jury  trial  in  Jus- 
tices', Police  or  other  inferior  courts,  the  list  of  jurors 
summoned  must  be  called,  and  the  names  of  those  at- 


§8  251-54  .     JT7BOB8.  ^ 


-I 


tending  and  not  excused  must  be  written  upon  separsM 
slips  of  paper,  folded  so  as  to  conceal  the  names,  a 
placed  in  a  dox,  from  which  the  trial  jury  must  be  ~ 


§  251.  Thereafter,  if  the  action  is  a  criminal  onie,  tli^j 
jury  must  be  impanneled  as  provided  in  the  Penal  €k>de/ 
if  a  civil  one,  as  provided  in  part  two  of  this  Code. 

See  sec.  247. 

ARTICLE  Xn. 

Of  iMPAinnBLiNo  Juries  ov  Htqitsst. 

S  254.  Maimer  of  impaooeliug. 

§  254.  The  manner  of  impanneling  juries  of  inqaest  Is 
prescribed  in  the  provisions  of  the  dinerent  codes  relat- 
ing to  such  inquests. 


COURT  OOMMIS6IONER&.  §§  258-99 


CHAPTER  n. 
COURT  COMMISSIONERS. 

S  298.  Appointanent  and  qnallflcatlons. 
S  259.  Powers  of  Court  Commissioners. 

§  258.  The  Superior  Court  of  every  city  and  county  in 
the  State  may  appoint  six  commissioners,  to  be  designated 
^dh  as  "Court Commissioners "  of  sucli  city  and  county^ 
and  the  Superior  Court  of  every  other  county  in  the  State 
may  appoint  one  commissioner,  to  be  designated  as  "Court 
Commissioner"  of  such  county.  Such  commissioners 
Bhail  be  citizens  of  the  United  States,  and  residents  of  the 
city  and  county,  or  county,  in  which  they  are  appointed, 
and  hold  offices  during  the'pleasure  of  the  courts  appoint- 
ing them. 

Const.  CsL  art.  6,  sec.  14. 

§  259.  Every  Court  Commissioner  shall  have  power: 
1.  To  hear  and  determine  ex  parte  motions  for  orders      _. 
and  writs,  except  orders  or  writs  of  injunction  in  the  Su-     cci) 
perior  Court  of  the  county,  or  city  and  county,  for  which   iw  682 
he  is  appointed;  provided,  that  he  shall  have  power  to 

I     hear  and  determine  such  motions  only  in  the  absence  or 

I     inability  to  act  of  the  Judge  or  Judges  of  the  Superior 

j     Court  of  the  county,  or  city  and  county; 

I  2.  To  take  proof  and  report  his  conclusions  thereon  as 
to  anv  matter  of  fact  other  than  an  issue  of  fact  raised  by 
the  pleadings,  upon  which  information  is  required  by  the 
court;  but  any  party  to  the  proceedings  may  except  to 
8uch  report  within  live  days  after  written  notice  that  the 
same  has  been  filed,  and  may  argue  his  exceptions  before 
the  court  on  giving  notice  of  motion  for  that  purpose; 

3.  To  take  and  approve  bonds  and  undertakings  when- 
ever the  same  may  be  required  in  actions  or  proceedings 
in  such  Superior  Courts,  and  to  examine  the  sureties  there- 
on when  an  exception  has  been  taken  to  their  sufficiency, 
and  to  administer  oaths  and  affirmations,  and  take  affida- 
vits and  depositions  in  any  action  or  proceeding  in  any  of 
tbe  courts  of  this  State,  or  in  any  matter  or  proceeding 
whatever,  and  to  take  acknowledgments  and  proof  ot 
deeds,  mort^gages,  and  other  instruments  requiring  proof 


§  259  COURT  COMMI8SI02fEB8. 

or  acknowledgment  for  any  purpose  under  the  laws 
this  State; 

4.  To  charge  and  collect  the  same  fees  for  the  perf onxk* 
ance  of  official  acts  as  are  now  or  may  hereafter  be  aU 
lowed  by  law  to  notaries  public  in  this  State  for  lilce  ser* 
vices;  provided,  that  this  subdivision  shall  not  apply  to 
any  services  of  such  commissioner,  the  compensation  for  ' 
which  is  expressly  Ased  by  law; 
6.  To  provide  an  official  seal,  upon  which  must  be  en« 

„59       graved  the  words  '* Court  Commissioner"  and  the  name 

(.cp       of  the  county,  or  city  and  county,  in  which  said  commia- 

go  465    Bioner  resides; 

56  627        G.  To  authenticate  with  his  official  seal  his  official  acts. 

Jadicial  powers— persons  luiviog,  order  enforced  before,  sec.  128; 
snlMl.  2. 

SUBDnrisiov  1.  Ex  parte  matters-^sec.  166.  Injunction— before 
codes,  28  CaL  497.   Eztonsions  of  time— before  codes,  37  Cal.  838. 

Subdivision  2.  Reference— Harris  v.  S.  F.  S.  R.  Co.  41  CaL  4M; 
generally  f  sec.  638  et  teq. 

SuDDivisiov  3.  Soretiea  on  undertakings— see  see.  lat?.  Oaths 
—see  sec.  128,  subd.  7 ;  sec.  177,  subd.  4.  Other  acta— see  sec.  179,  aubda. 
1, 3,  and  notes. 

Subdivision  4.  Fees— Const.  CaL  art.  6,  see.  lA. 

Subdivision  5.  Seals— discussed,  sec.  14ii. 


TITLE  IV. 

Mixiisterial  OfflcexB  of  Courts  of  Jnstioe. 

CsaptebL    Of  Ministerial   Offioebs  aEKSBALLY,    § 

262. 
n.    Sfx^bbtabies  A2n>  Bailiffs  of  thb  Supbehb 

CotJBT,  §§  265,  266. 
m.    Phonoobaphio  Bepobtbbs,  §§  268-266. 

CODB  CIY.  PBOO.~0.         C  97  ] 


§  262         OF  MOnSTEBIAIi  OFFIOEBS  OENEKALLT. 


CHAPTER  I. 
OF  MOnSTBRIAL  OFFZCERS   OBNERAXiXil 

262.  Election,  powers,  and  duties,  wliere  prescribed. 

§  262.  The  modes  and  times  of  election,  terms,  po^reTS, 
and  duties  of  the  Attorney-General,  Clerk  of  the   So- 

Sreme  Court,  Reporter  of  the  Decisions  Of  the  Supreme 
ourt,  clerks,  sheriffs,  and  coroners,  are  prescribed  in  the 
Political  and  Penal  Codes. 

lifinitterlal  officers  in  general— see  Const.  CaL  art.  6,  sec  14;  Po- 
litical Code,  sees.  865. 1030, 1031. 1056, 4112  to  4114, 4116, 4175  to  41dS,  43M, 
4206, 4314, 4315, 4382, 4333:  Penal  Code,  sees.  1567, 1597, 1612;  4  CaL  188,  S67}- 
€  Cal.  92;  16  Gal.  68;  25  Cal.  183;  35  CaL  712;  36  Gal.  202. 

Reporter  of  decisions— of  Supreme  Coort*  Const.  CaL  art.  6.  see.  S4; 
Political  Code,  sees.  767, 768, 771  et  $eq. 


8S0BBTABIES  ASD  BAIUFFS.  §§  265-6 


CHAPTEB  n. 

SZSCRETARISS  AND  BAILIFFS  OF  TBB  8U* 

PREMB   COURT. 


I  266.  Appointment. 

I  268.  Tenure  of  office,  and  duties. 

§  265.  The  Justices  of  the  Supreme  Court  may  appoint 
two  secretaries  and  two  bailiffs,  who  shall  be  citizens  of 
the  United  States  and  of  this  State. 

J  266.  The  secretaries  and  bailiffis. shall  hold  their 
ces  at  the  pleasure  of  the  justices,  and  shall  perform 
such  duties  as  may  be  required  of  them  by  the  court  or 
any  justice  thereof. 


§§  268-70  PHONOGRAPHIC  BEP0BTEB8.  100 


CHAPTER  m. 
PHONOGRAPHIC  REPORTERS. 

S  268.  Phonographic  reporters  for  Supreme  Court,  where  provided  for. 
§  269.  Phonographic  reporters  for  Superior  Courts,  their  appointment, 

and  duties. 
§  270.  Qualifications  and  test  of  competency. 
§  271.  Attention  to  duties:  reporters  pro  tempore. 
§  272.  Oath  ot  office. 

I  273.  Reports  prima/octe  correct  statements. 
S  274.  Fees. 

§  268.  Pbono^aphio  reporters  for  the  Supreme  Court 
are  provided  for  m  part  three  of  the  Political  Code. 
See  Political  Code,  sees.  739, 769, 770. 

§  269.  The  Judge  or  Judges  of  auy  Superior  Court  in 
the  State  may  appoint  a  competent  phonographic  Beporter, 
or  as  many  such  reporters  as  there  are  judges,  to  be  kno^vn 
as  official  Reporter  or  reporters  of  sucn  court,  and  to  hold 
office  during  the  pleasure  of  the  Judge  or  judges  appoint- 
ing them.  Such  Beporter,  or  any  one  of  tuem,  where 
there  are  two  or  more,  shall,  at  the  request  of  either  party, 
or  of  tDe  court  in  a  civil  action. or  proceeding,  and  on  toe 
order  of  the  court,  the  District  Attorney,  or  the  attorney 
for  defendant  in  a  criminal  action  or  proceeding,  take 
down  in  short-hand  all  the  testimony,  tlie  objections 
made,  the  rulings  of  the  court,  the  exceptions  taken,  and 
oral  instructions  given,  and  if  directed  by  the  court,  or 
requested  by  either  party,  shall,  within  such  reasonable 
time  after  the  trial  of  such  case  as  the  court  Aiay  desig- 
269  nate,  write  out  the  same  in  plain,  legible  long-hand,  and 
ccp  verify  and  file  it  with  the  Clerk  of  the  Court  in  which  the 
1?  '^.^  case  was  tried. 

Oode  amendments— before  Const.  1879,  sec.  49  Cal.  353. 


64  234 


270       Failure  to  file— effect  of ,  49  Cal.  263. 

49^854  3  ^^^'  ^®  person  shall  be  appointed  to  the  position  of 
64  234  oflttcial  Reporter  of  any  court  in  this  State,  except  upon 
77  391  Bsitisfactory  evidence  of  good  moral  character,  and  with- 
out being  first  examined  as  to  his  competency  by  at  least 
three  members  of  the  bar  practicing  in  said  court,  such 
members  to  be  designated  by  the  Judge  or  judges  of  said 
court.  The  committee  of  members  oi  the  bar  so  desig- 
nated shall,  upon  the  request  of  the  Judge  or  judges  of 


101  PHONOGRAPBIG  REPOBTERB.  §§  271-4 

said  court,  examine  any  person  as  to  his  qualifications 
whom  said  Judge  or  judges  may  wish  to  appoint  as  official 
Beporter;  and  no  person  shall  be  appointed  to  such  posi- 
tion upon  whose  qualifications  sucn  committee  shall  not 
have  reported  favorably.  The  test  of  competency  before 
such  committee  shall  be  as  follows :  The  party  examined 
must  write  in  the  presence  of  said  committee  at  the  rate 
of  at  least  one  hundred  and  iif ty  words  per  minute,  for 
five  consecutive  minutes,  u]K>n  matter  not  previously 
writteii  by  or  known  to  him,  immediately  read  the  same 
back  to  the  committee,  and  transcribe  the  same  into  long- 
band  writing,  plainly  and  with  accuracy.  If  he  pass  such 
test  satisfactorily,  the  committee  shall  furnish  him  with 
a  written  certificate  of  that  fact,  signed  by  at  least  a  ma- 
joritv  of  the  members  of  the  committee,  which  certificate 
shall  be  filed  among  the  records  of  the  court. 

§  271.  The  official  Beporter  of  any  Superior  Court 
shall  attend  \o  the  duties  of  his  office  in  person,  except 
when  excused  for  good  and  sufficient  reason  by  order  of 
I  the  court,  which  order  shall  be  entered  upon  the  minutes 
91  of  the  court.  Employment  in  his  professional  capacity 
elsewhere  shall  not  be  deemed  a  good  and  sufficient  rea- 
4  son  fo«  such  excuse.  When  the  official  Reporter  of  any 
^  court  has  been  excused  in  the  manner  provided  in  this 
b,  section,  the  court  may  appoint  an  official  Beporter  pro 
L  temporej  who  shall  perform  the  same  duties  and  receive 
^  the  same  compensation  during  the  term  of  his  employ- 
Ig2  ment  as- the  official  Beporter. 

§  272.   The  official  Beporter  of  any  court,  or  official 
Is  Beporter  pro  tempore,  shall,  before  entering  upon  the  du- 

^tie3  of  his  office,  take  and  subscribe  the  constitutional 
.^,  oath  of  office. 

208  §  273.  The  report  of  the  official  Beporter,  or  official 
52  Reporter  pro  tempore^  of  any  court,  duly  appointed  and 
^  sworn,  when  written  out  in  long-hand  writing,  and  certi- 

M4   tied  as  being  a  correct  transcript  of  the  testimony  and 

1^    proceedings  in  the  case,  shall  be,  prima  faciei  a  correct 

\i^  statement  of  such  testimony  and  proceedings. 

I  ^     Report  as  evidence— 43  Cal.  176 ;  People  v,  Lee  Fat,  April  8th,  1880. 

87  §  274.  The  official  Beporter  shall  receive,  as  compen- 
jJ5  Ration  for  his  services  in  civil  actions  and  proceedings,  ug  4^4 
gvior  taking  notes,  a  sum,  to  be  fixed  by  the  court,  or  a 
^  Judge  thereof,  not  exceeding  ten  dollars  per  day,  and  for 
transcription,  a  sum,  to  be  in  like  manner  fixed,  not  ex- 
ceeding twenty  cents  per  hundred  words;  provided,  that 
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§  274         PHONOGRAPHIC  BEPORTEBS. 

when  said  Reporter  performs  services  in  taking  notes  in : 
more  than  one  cause  on  the  same  day,  the  court  or  Judge. 
thereof  shall  apportion  the  per  diem  allowed  between  the  \ 
several  actions  or  proceedings  in  which  such  notes  are ' 
taken.  The  short-nand  notes  so  taken  shall,  immedi- 
ately after  the  cause  is  submitted,  be  filed  witli  the  Clerk; 
but  for  the  purpose  of  writing  out  said  notes,  the  fie- 
porter  may  withdraw  the  same  for  a  reasonable  time. 
The  Reporter's  fees  for  taking  notes  in  civil  cases  shall  be 
paid  by  the  party  in  whose  favor  judgment  is  rendered, 
and  shall  be  taxed  up  by  the  Clerk  ot  the  court  as  costs 
against  the  party  against  whom  judgment  is  rendered. 
In  case  of  the  failure  of  a  jury  to  agree,  the  plaintiff 
must  pay  the  Reporter's  fees  for  time  employed,  and  for 
transcription  ordered  by  plaintiff,  which  have  accrued  up 
to  the  time  of  the  discharge  of  the  jury.  In  cases  where 
a  transcript  has  been  ordered  by  the  court,  the  fees  for 
transcription  must  be  paid  by  the  respective  parties  ta 
the  actron,  in  equal  proportions,  or  by  sucii  of  them  and 
in  such  proportions  as  the  court,  in  its  discretion,  may 
order;  and  no  verdict  or  judgment  shall  be  entered  up, 


except  the  court  shall  otherwise  order,  until  the  Re- 
porter's fees  are  paid,  or  a  sum  equivalent  thereto  depos- 
ited with  the  Clerk  of  the  court  therefor.  In  no  case 
shall  a  transcript  be  paid  for,  unless  ordered  either  by  the  1 
plaintiff  or  defendant,  or  by  the  court;  nor  shall  the 
Reporter  be  required  in  any  civil  case  to  transcribe  liis 
notes  until  the  tees  therefor  be  tendered  him,  or  a  suffi- 
cient amount  to  cover  the  same  be  deposited  in  court  for 
that  purpose.  The  party  ordering  the  Reporter  to  tran- 
scribe any  portion  of  the  testimony  or  proceedings  must 
pay  the  fees  of  the  Reporter  therefor.  In  criminal  cases, 
when  the  testimony  has  been  taken  down  or  transcribed 
upon  the  order  of  tlie  court,  the  fees  of  the  Reporter 
shall  be  certified  by  the  court,  and  paid  out  of  the  treas- 
ury of  the  county,  or  city  and  county,  in  which  the  case 
is  tried,  upon  the  order  of  the  court. 


TITLE  V. 

Persons  Specially  Invested  with  Minis- 
terial Powers  Relating  to  Courts  of 
Justice. 

ChAPTEB   I.     ATTORNETS  and    COtmSELLOBS  AT    LaW,   §§ 

275-299. 
n.    Other  Persons  invested  with  such  Pow- 
ers, §  301. 

[103] 
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ATTOBNETS  AJfD  COT 


CHAPT] 
ATTdRNZSTS  AND  COUJ 


«75 

Pep 
86    85 


275.  Who  may  be  adrnlj 

276.  Qaaliflcations. 

277.  Certificate  of  adi 

278.  Oath.  . 

279.  Attorneys  of  othe^HK^s. 

280.  RoU  of  attorneys. 

281.  Penalty  for  practicing  without  license. 

282.  Duties. 

283.  Authority. 

284.  Change  of  attorney. 
289.  Notice  of  change. 

286.  Death  or  removal  of  attorney. 

287.  Kenioval  and  suspension. 

288.  Conviction  of  felony. 

289.  Proceedings  for  removal  or  suspension. 

290.  Accusation. 

291.  Verlflcatiou. 

292.  Citation. 

293.  Appearance. 

294.  Objections  to  accusation. 

295.  Demurrer. 
298.  Answer. 

297.  Trial. 

298.  Reference  to  take  depositions. 

299.  Judgment. 

§  275.  Any  citizen  or  person  resident  of  this  State,  wl^j 
has  bona  fide  declared  his  or  her  intention  to  become^ 
citizen  in  the  manner  required  by  law,  of  the  age  c 
twenty-one  years,  of  good  moral  character,  and  who  poa 
sesses  the  necessary  qualifications  of  learning  and  aoiji 
ity,  is  entitled  to  admission  as  attorney  and  counsellor  ii 
all  the  courts  of  this  State. ,  All  persons  are  attorneys  oj 
the  Supremo  Court  who  were  on  the  first  day  of  *^^'^^^\i 
eighteen  hundred  and  eighty,  entitled  to  practice  in  ^"^ 
court  superseded  thereby. 

Declaration  of  intention— 22  Cal.  85. 

Women  as  law  students— Foltz  v.  Roge,  December  20th,  1879. 

Admission  of  attorneys— see  sections  following  this. 

Judges  must  be  licensed  attorneys— sees.  156, 157.  ^  i 

Judicial  and  ministerial  officers— not  to  practice^  see  PoUtwai  i 
Cod^,  sec.  4121 ;  also,  sees.  171, 172,  ante.  • 

GeneraUy-3  Cal.  108;  8  Cal.  570;  15  Cal.  387;  20  Cal.  423;  22  Cal. «»»; 
24  Cal.  241;  31  Cal.  11 ;  33  Cal.  425;  35  Cal.  534. 


>  COUNSELLOBS  AT  LAW.  §§  276-80 

ant  for  admission  as  an  attorney 

roduce  satisfactory  testimonials  of 

ind  undergo  a  strict  examination 

qualifications  by  tlie  Justices  of  the 

one  justices  sitting  and  holding  one 

3reof ;  provided,  that  the  several  Su- 

^tate  may  admit  applicants  to  prac- 

ounsellors  in  their  respective  courts, 

3n  strict  examination  in  open  court, 

ad  upon  satisfactory  testimonials  of 


n 


dates— ftec.  129;  Sap^me  Ct.  role  1. 

§  277.  :amination,  he  is  found  qualified,  the 

Supreme  (Joun,  ui  department  thereof  before  which  he 
is  examined,  shall  admit  him  as  an  attorney  and  coun- 
sellor in  all  the  courts  of  this  State,  and  shall  direct  an 
order  to  be  entered  to  that  effect  upon  its  records,  and 
'that  a  certificate  of  such  record  be  given  to  him  by  the 
Clerk  of  the  court,  which  certificate  shall  be  his  license. 

Szpolsion— by  lower  court,  1  Cal.  190;  ^ut  see  sec.  287. 

§  278.  Every  person,  on  his  admission,  must  take  an 
oath  to  support  the  Constitution  of  tlje  United  States  and 
the  Constitution  of  the  State  of  California,  and  to  faith- 
fully discharge  the  duties  of  an  attorney  and  counsellor  at 
I  law  to  the  best  of  Ms  knowledge  and  ability.  A  certifi- 
i  cate  of  such  oath  must  be  indorsed  upon  the  license. 

22CaL329;  24  Cal.  244. 
Dntiee— see  sec.  282. 

§  279.  Every  citizen  of  the  United  States,  or  person 
resident  of  this  State,  who  has,  bona  fide,  declared  his 
intention  to  become  a  citizen  in  the  manner  required  by 
^  law,  who  has  been  admitted  to  practice  law  in  the  highest 
k.  court  of  a  sister  State,  or  of  a  foreign  country,  where  the 
L  common  law  of  England  constitutes  the  basis  of  jurispru- 
fiisdence,  may  be  admitted  to  jtractice  in  the  courts  of  this 
[  State,  upon  the  production  of  his  or  her  license,  and  sat- 
j  isfactory  evidence  of  good  moral  character;  but  the  court 
[    may  examine  the  applicant  as  to  his  or  her  qualifications. 

Personal  appearance— necessary,  44  Cal.  564. 

"State''  and  << United  States"— defined, sec.  17,  subd. 7. 

§  280.  Every  Clerk  shall  keep  a  roll  of  attornevs  and 
coanseUors  admitted  to  practice  oy  the  court  of  which  be 
is  clerk,  which  roll  must  be  signed  by  the  person  admit- 
ted before  he  receives  his  license. 

Attorneys  of  the  Supreme  Oourt— sec  275. 
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281-3  ATTOBKBTS  AlO)  COUKBELLORS  AT  IiAW. 


§  281;  If  any  person  shall  practice  law  in  any  001 
except  a  Justice's  Court  or  Police  Court,  without  hav 
received  a  license  as  attorney  and  counsellor,  he  shall 
guilty  of  a  contempt  of  court.  ' 

Oontempt— sec.  1209  et  seq. 

Jattioes'  Ooort  practitioners— sec.  96. 


86    gg 


§  282.  It  is  the  duty  of  an  attorney  and  counsellor : 

1.  To  support  the  Constitution  and  laws  of  theD: 
2S2  states  and  of  this  State; 

2.  To  maintain  the  respect  due  to  the  courts  of    ji 
tice  and  judicial  officers; 

3.  To  counsel  or  maintain  such  actions,  proceedings] 
or  defenses  only  as  appear  to  him  legal  or  just,  except 
the  defense  of  a  person  charged  with  a  public  offense ;        j 

4.  To  employ,  for  the  purpose  of  maintaining  tltcj 
causes  confided  to  him,  such  means  only  as  are  consistent 
with  truth,  and  never  seek  to  mislead  the  judge  or  any, 
judicial  officer  by  an  artifice  or  false  statement  of  fact  or 
law; 

5.  To  maintain  inviolate  the  confidence,  and  at  overy 
peril  to  himself,  to  preserve  the  secrets  of  his  client; 

6.  To  abstain  from  all  offensive  personality,  and  to 
advance  no  fact  prejudicial  to  the  honor  or  reputation  of 
a  party  or  witness,  unless  required  by  the  justice  of  the 
cause  with  which  he  is  charged; 

7.  Not  to  encourage  either  the  commencement  or  the 
continuance  of  an  action  or  proceeding  from  any  corrupt 

^  Jgg  motive  of  passion  or  interest ; 

67  1)45      ^'  Never  to  reject,  for  any  consideration  personal  to 

69   34  himself,  the  cause  of  the  defenseless  or  the  oppressed. 

75    92      Oompensation— sec.  1021:  1  Cal.  331:  2  CaL  007;  S  Cal.  108;  5  Cal.  4.35; 
4  Cal.  56:  8  Cal.  306;  11  Cal.  93;  13  Cal.  640;  17  Gal.  61;  41  CaL  428;  45  Cal. 
282     ^;  48  Cal. 74. 

105^477    I^abilit7-3  Cal.  108;  13  Cal.  203;  22  CaL  200;  83  CaL  435;  50  CaL  121. 

SUBDIVISION  1.   Oath--sec.  278. 

Subdivision  3.  Offender,  public— defense  of.  See  Penal  Code* 
sec.  987 ;  see  also,  subd.  8. 

Subdivisions  8, 7-41  Cal.  423:  45  Cal.  564;  48  CaL  74;  50  Cal.  486;  53 
28s  ^^*  ^^^'  '^^^^^  ^'  ^^1^'  March  22nd,  1880. 
»  cct)       subdivision  5—5  Cal.  450:  15  Cal.  387;  23  Cal.  831;  29  PaL  47;  83  Cal. 
9i  4gQ  425;  84  Cal.  610;  36  Cal.  4S9;  40  Cal.  284;  53  CaL  872. 

subdivision  8—17  Cal.  61;  49  Cal.  158. 


282 
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§  283.  An  attorney  and  counsellor  shall  have  authority : 

1.  To  bind  his  client  in  any  of  the  steps  of  an  action  or 
proceeding  by  liis  agreement  filed  with  the  Clerk,  or  en- 
tered upon  the  minutes  of  the  court,  and  not  otherwise; 

2.  To  receive  money  claimed  by  his  client.in  an  action 


i. 
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1 

br  proceeding  during  the  pendency  thereof,  or  after  jadg- 
inent,  unless  a  revocation  of  his  authority  is  filed,  and 
upon  tlie  payment  thereof,  and  not  otherwise,  to  dis- 
charge the  claim  or  acknowledge  satisfaction  of  the  judg- 
jment.    * 

Aatbority*'— PTesamed,  13  Cal.  200:  17  Cal.  431:  21  Cal.  51;  23  Cal.  049; 
local.  192;  81Cr'  '"°  "^    '"'-'  "^-  •"'^-'  "'**    ^' "-'  ~"    "'^-'  '"" 
extent  of,  see « 
•   148;  43  Cal. 


SnBi>Tin8iOir  l.  B^pvla^on^—genefattif,  9  Gal.  277;  10  Cal.  216, 217; 
U  CaL  37, 405;  15  Cal.  3^;  18  Cal.  696:  19  CaT  I26j  20  Cal.  172. 68U;  22  Cal. 
n.  438:  26  Cal. 319;  29 Cal.  464 :  31  Cal.  17. 148, 398:  33  Cal.  556:  37  Cal.  23.  IdS : 
41  CaL  633;  43  Cal.  478, 637:  44  Cal.  210, 246;  47  Cal.  164;  48  Cal.  131,  IM;  49 
CaL  146, 219;  50Cal.30S;  53Cal.663;  Walkerv.Felt,March22nd,188U:  must 


seal.  77;  9  Cal.  277;  11  Cal.  405;  13  Cal.  ioi:  16  Cal.  567;  22  Cal.  456,  657; 
\  29  Cal.  147 ;  35  Cal.  467:  37  Cal.  158;  40  Cal.  184, 284:  45  Cal.  60;  49  Cal.  340; 
i  SO  Cal.  308, 441, 447;  53  Cal.  281, 735;  Preston  r.  Eureka  ▲.  8.  Co.  Feb.    • 

23ra,  1880;  Conniff  v.  Kabn,  March  23rd,  1880. 

SUBnivisiov  2.   OomproxniM-^  Cal.  43;  53  CaL  28. 
I     Satia£aotion— entry  of,  sec.  675;  48  Cal.  632. 

§  284.  The  attorney  in  an  action  or  special  proceeding      234 
may  be  chanju^d  at  any  time  before  or  after  judgment  or     .^^^55 
final  determination,  as  follows: 

1.  Upon  consent  of  both  client  and  attorney,  filed  with 
the  Clerk,  or  entered  upon  the  minutes; 

2.  Upon  the  order  o/  the  court,  upon  the  application  of 
eitlieT  client  or  attorney,  after  notice  from  one  to  the 
other. 

16  GaL  436;  83  Cal.  20B. 

SUBi>ivi8ioif  2.  Aasooiatiiig  attoniof— fi3  CaL  221. 

§  285.  When  an  attorney  is  changed,  as  provided  in 
the  last  section,  writtea  notice  of  the  change  and  of  the 
sabstitntion  of  a  new  attorney',  or  of  the  appearance  of 
the  party  in  person,  must  be  given  to  the  adverse  party. 
Until  then  he  must  recognize  the  former  attorney. 

Attorney  of  reoord— 6  Cal.  55;  16  Cal.  436;  Commissioners  v.  Tonng- 
er.  29  CaL  149;  33  Cal.  208:  53  Cal.  221:  McDonald  v.  McConky,  Feb.  6tn, 
1880;  Preston  «.  Eureka  A.  S.  Co.  Feb.  23rd,  1880. 

§  286.  When  an  attorney  dies,  or  is  removed  or  sus- 
pended, or  ceases  to  act  as  such,  a  party  to  an  action,  for 
whom  hQ  was  acting  as  attorney,  must,  before  any  further 
proceedings  are  h^  against  him,  be  required  by  the  ad- 
reise  par^,  by  written  notice,  to  appoint  another  attor- 
ney or  to  appear  in  person. 


§§  287-91    ATTORNEYS  XSD  COUNSELLORS  AT  LAW.  1 

§  287.  An  attorney  and  counsellor  may  bo  removed, 
suspended  by  the   Supreme   Court,  or  any  departaie 
thereof,  or  by  any  Superior  Court  of  the  State,  for  eitbe 
of  the  following  causes,  arising  after  his  admission. 
287     practice :  • 

ccp        1.  His  conviction  of  a  felony  or  misdemeanor  involving 
86   86    moral  turpitude,  in  which  case  the  record  of  convictiott 
.  shall  be  conclusive  evidence ; 

*^  2.  Willful  disobedience  or  violation  of  an  order  of  tha 

Sub  1      court  requiring  him  to  do  or  forbear  an  act  connected' 

107  82     with,  or  in  the  course  of  his  profession,  which  he  ought  lift; 

107^  82     K^od  faith  to  do  or  forbear,  and  any  violation  of  the  oatlt 

taken  by  him,  or  of  his  duties  as  such  attorney  and  coun«« 

sellor; 

3.  Corruptly  or  willfully  and  without  authority  appear^i' 
ing  as  attorney  for  a  party  to  an  action  or  proceeding;        * 

4.  Lending  his  name  to  be  used  as  attorney  and  coun« 
sellor  by  another  person  who  is  not  an  attorney  and  coun« 
sellor. 

In  all  cases  where  an  attorney  is  removed  or  suspended. 

287  by  a  Superior  Court,  the  judgment  or  order  of  removal  or 
ccp       suspension  may  be  reviewed  on  appeal  by  the  Supremo 

61  128     Court. 

^  f^       ftostoration-l  Cal.  143, 190;  16  Cal.  435. 

gg    34        Infamous— not  to  be  adjiidged,  20  Cal.  427. 

78  308       S  283.  In  case  of  the  conviction  of  an  attorney  or 
counsellor  of  a  felony  or  misdemeanor,  involving  moral 

288  turpitude,  the  Clerk  of  the  court *in  which  such  convio* 
ccp      tion  is  had  shall,  within  thirty  days  thereafter,  transmit 

66  400    to  the  Supreme  Court  a  certified  copy  of  the  record  of  con- 
viction. 

§  289.  The  proceedings  to  remove  or  suspend  an  attor- 
ney and  counsellor,  under  the  first  subdivision  of  section 
two  hundred  and  eighty-seven,  must  be  taken  by  the 
court  on  the  receipt  of  a  certified  copy  of  the  record  of 
conviction.  The  proceedings  under  the  second,  third,  or 
fourth  subdivisions  of  section  two  hundred  and  eiglity- 
seven  may  be  taken  by  the  court  for  the  matters  mthm 
its  knowledge,  or  may  be  taken  upon  the  information  of 
another. 

soo         §  290.  If  the  proceedings  are  upon  the  information  of  J 
ccp      another,  the  accusation  must  be  in  writing.  • 

58    41  * 

§  291.  The  accusation  must  state  the  matters  charged, 
391     and  be  verified  by  the  oath  of  some  person  to  the  effect 
ro^P^A    that  the  charges  therein  contained  are  true. 

oo     40 
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§  292.  Upon  receiving  the  accusation,  the  court  shall 
make  an  order  requiring  the  accused  to  appear  and  an* 
Bwer  it  at  a  specified  time,  and  shall  cause  a  copy  of  the 
order  and  of  the  accusation  to  be  served  upon  the  accused 
at  least  five  days  before  the  day  appointed  in  the  order. 

Notice  to  accused— 1  Cal.  151. 

§  293.  The  accused  must  appear  at  the  time  appointed 
in  the  order  and  answer  the  accusations,  unless  for  suf^ 
ficient  cause  the  court  assign  another  day  for  that  pur- 
pose. If  he  do  not  appear,  the  court  may  proceed  and 
aetermine  the  accusation  in  his  absence. 


S  294.  The  accused  may  answer  to  the  accusation 
either  by  objecting  to  its  sufficiency  or  denying  it. 

§  295.  If  he  object  to  the  sufficiency  of  the  accusation, 
the  objection  must  be  in  writing,  but  need  not  be  in  any 
specific  form,  it  being  sufficient  if  it  presents  intelligibly 
toe  grounds  of  the  objection.  If  he  deny  the  accusation, 
the  denial  may  be  oral  and  without  oath,  and  must  be  en- 
tered upon  the  minutes. 

§  296.  If  an  objection  to  the  sufficiency  of  the  accusa- 
tion be  not  sustained,  the  accused  must  answer  within 
such  time  as  may  be  designated  by  the  court. 

§  297.  If  the  accused  plead  guilty,  or  refuse  to  answer 
the  accusation,  the  court  shall  proceed  to  judgment  of  re- 
moval or  suspension.  If  he  deny  the  matters  charged, 
the  court  shall,  at  su&  time  as  it  may  appoint,  proceed 
to  try  the  accusation. 

§  298.  The  court  may,  in  Its  discretion,  order  a  refer- 
ence to  a  committee  to  take  depositions  in  the  matter. 

§  299.  Upon  conviction,  in  cases  arising  under  the  first 
BQtbdi vision  of  section  two  hundred  and  eighty-seven,  the 
JQdgment  of  the  court  must  be  that  the  name  of  the  party  107'  32 
shall  be  stricken  from  the  roll  of  attorneys  and  counsel- 
lors of  the  court,  and  that  he  be  precluded  from  practicing 
as  such  attorney  or  counsellor  in  all  the  courts  of  this 
State;  and  upon  conviction  in  cases  under  the  other  sub- 
divisions of  that  section,  the  judgment  of  the  court  may 
"be  according  to  the  gravity  of  tne  offense  charged:  de- 
privation of  the  right  to  practice  as  attorney  or  counsellor 
m  the  courts  of  this  State  permanently,  or  for  a  limited 
period. 

CoDXCrv.  Pboo.— lO. 
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§  304  OTHEB  PEBSONB  INVESTEiy  w  iTH  SUGU  ^OWEBS.         1.10  \ 


CHAPTER  H. 

OTHER  PBR80NS  INVESTED  WITH  SXJCH 

POWERS. 

i  304.  Becelvers,  executors,  administrators,  and  goardians. 

S  304.  The  appointment,  powers,  and  daties  of  re- 
ceivers, executors,  administrators,  and  guardians,  are 
provided  for  and  prescribed  in  parts  two  and  three  of 
this  Code. 

Reoeivem— sees.  564-M9. 

Executors  and  administrators— sees.  134M440, 1581-1991:  also,  sees. 
1613.16&3,  and  1726-1743. 

Q-aardians— sees.  1747-1809. 

(,(.p       Sec.  2.  All  acts  and  parts  of  acts  in  conflict  with  the 
56  627  provisions  of  this  act  are  hereby  repealed. 

Sbo.  3.  This  act  shall  take  effect  immediately. 

,  President  of  the  Senate. 

,  Speaker  of  the  Assembly. 

Approved, ,  a.  d.  1880. ,  Governor. 


PART  II. 
OF  CIVIL   ACTIONS. 

Tjtub  I.    Form  op  Civil  Actions.    §§  307-309. 

II.    Temb  OF  Commencing  Civil  Actions.  §§312-362. 
HI.    Parties  to  Civil  Actions.    §§  367-389. 
IV.    Place  of  Tbial  op  Civil  Actions.    §§  392-400. 

V.    Manner  op  Commencing  Suit.    §  405-416. 
VI.    Pleadings  in  Civil  Actions.    §§  420-476. 
VII.    Provisional  Bemedies  in  Civil  Actions.    §§ 

478-574. 
VJJJt.    Trial  and  Judgment  in  Civil  Actions.    §§ 
677-675. 
IX.    Execution  op  the  Judgment  in  Civil  Actions. 
§§  681-721. 
X.    Actions  in  Particular  Cases.    §§  726-827. 
XI.    Proceedings  in  Justices'  Courts.    §§  832-925. 
XII.    Proceedings  in  Police  Courts.    §§  929-933. 
Xm.    Appeals  in  Civil  Actions.    }§  936-980. 
XrV.    Miscellaneous  Provisions.    §§  989-1058.  , 
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§S  307-9  FORK  OF  CTVlh  ACTIOHS. 


TITLE  I. 

Of  the  Form  of  Civil  Actions. 

%  307.  One  form  of  civil  action  only. 
3fYf  S  308.  Parties  to  actions,  how  designated. 

Ill'  S  309.  Special  Issues  not  made  by  pleadings,  how  tried. 

105  408 

i(K)  657  §  307.  There  is  in  this  State  but  one  form  of  civil  ac- 
tions for  the  enforcement  or  protection  of  private  rig^hts 
and  the  redress  or  prevention  of  private  wrongs. 

"^»^»  See  sec.  421 ;  1  Gal.  197:  2  Cal.  463:  3  Cal.  196, 458;  4  Gal.  6;  ft  CaL  43;  13 

.  307  Cal.  143;  15  Cal.  220;  16  Cal.  221:  17  Gal.  487;  18  Cal.  126;  19  CaL  476;  21 

.  rep  CaL  129;  24  Cal.  458;  26  Gal.  11;  31  CaL  158;  38  Gal.  519. 
"fift  267 

'  75  521       S  308.  In  such  action,  the  party  complaining  is  kno^wn 
as  the  plaintiff,  and  the  adverse  party  as  the  defendant. 

300 '  ° 

cop         §  ^09.  A  question  of  fact  not  put  in  issue  by  the  plead- 

67   62  ings  may  be  tried  by  a  jury,  upon  an  order  for  the  trial, 

stating  distinctly  and  plainly  the  question  of  fact  to  be 

tried;  and  such  order  is  the  only  authority  necessary  for 

a  trial. 

Equity  cases— issues  in,  sec.  502. 


i 


TITLE  U. 

iOf  the   Time   of   Commoneing   Actions. 
Chap.  L    The  time  of  commeoolDK  aotlona  In  ganeral. 
5  312, 
H.    The  time  of  commeticirii;  actions  foT  the  recov- 
ery of  real  property.     §§  315-328. 
HL    The  time  of  commencinD:  actiona  other  than  for 
the  recovery  of  real  property.    }S  335-34fl. 
IV.    General  proviaions  as  to  the  time  of  commenc- 
ing actions.    §S3C0-362. 

CHAPTER  I. 
r    THE  nUB  or  COMMBITCINO  ACXIONB  IN 
I  .-;?_,■_         QENBRAIfc 

I  I  312.  Commenoflment  of  civil  aotioEU. 

i1  fl/»tinn4  pan  onlv  !,„  w.^«»u-«»., 

.-  ^ p ,  after  the  ci 

Son  shall  have  acctaed,  eicent  where,  in  Bpeoial  c 
different  limitation  is  prescribed  by  atatate. 

CaLfifijU  CaI.4Ui  a  Cal.Mi  U  Cal.mi;  i's  Oal.  lib;  hraat 

uucb  mb,  imQ. 


*fa 


1.  134:  19  Cal.  378;  li  Cal.  Si;  H)  Cal. 
25  Cal.  89);  !1  Cal.  87,  119,  m.  ^i; 
<  CoL  esSiSSCal.  l<i;;9aCaL9t»:4d 
1. 199;  45  CaLSM;  4IC*l.nftj. CO  0>L 
oil  r.  AUnb.  ManA  lit,  IMj  Vrv 

id(,7  CaTmi  4l)CU.HIj41  CUTnii 


„43Tl4l)CU.HIt41l 

-  -.  HUk  S80:  Currn^wniat.  ■««.  Hl{  Jm- 

Hdvreptr.  73:  19 Cal. UiWtS7iCHi  Otii. t»t 

IJMITAT:0MS  GEireRAIXT. 

1.   AoknowlfldgmanT— 
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354.  Auanlt— sec.  340,  subd.  3.  Bank  depo8it»~«ec.  848.  BatteiT— 
sec.  340,  subd.  3.  OlaUn— affainst  estate  of  decedent,  sees.  1493,  1499. 
Oodes— as  affecting— see  kbpbals.  Oontract— see  Oblio^tioit. 
Oorporation— foreign,  sec.  351n;  municipal,  sec.  340,  subd.  5.  Ooruity— 
sec.  342.  Death— sees.  839,  subd.  3, 353;  descent  on,  sec.  827.  Decree — 
see  JuDOMBNT.  Demands— Stale,  see  Equity:  reciprocal,  sec.  344. 
Depositaries— see  Entkustbd  Frofbbty.  Disability-sees.  323, 
352,357,358.  Entry— see.  320.  Entrusted  property— see  <»pra.  Ekinity 
—Stale  demands,  see  supra.  Estate— see  Claim.  Foreign  liability- 
sec.  361;  corporation,  sec.  35ln.  Fraud  or  mistake  — see  supra. 
Grantee— from  State,  sec.  316.  Imprisonment— false,  sec.  340,  subd. 
3;  as  Disability,  see  that  head.   Inclosure— sec.  323r.   Injnrjr— to 

fersonalty,  sec.  3a8,  subd.  3;  causing  death,  sec.  339r,  and  subd.  3. 
nsanity— see  Disability,  also  27  CaL  384.   Instrument,  written— 
Occupancy  t  under,  sees.  322, 323 ;  otherwise,  sees.  324, 825.    Obligation  or 
liability t  founded  upon,  sec.  337;  not  so  founded,  sec.  339,  subd.  I;  exe- 
cuted  out  of  State,  founded  upon,  sec.  339n,  and  subd.  1.   Judgment- 
action  on,  sec.  336n:  occupancy  under  and  otherwise,  sees.  322  to 
325.   Liability— based  on  writing,  and  otherwise,  337n,  339»;  statutory, 
sec.  338n,  and  subd.  1 ;  of  sheriff,  etc.,  sec.  339n  and  subd.  2.   Lioel — sec. 
340,  subd.  3.  Mexican  grants— sec.  318n.  Miscellaneous  provisions- 
sec.  350  et  seq.   Mob  or  riot— sec.  340,  subd.  5.   Mortgages-^Foreclos- 
ure,  IS  Gal.  482:  21  Cal.  495;  22  Cal.  100, 631;  23  Cal.  16,143:  24  Cal.  403:  25 
Cal.  492:  26  Cal.  141, 161:  27  Cal.  146;  30  Cal.  229;  33  Cal.  121;  34  Cal.  149, 
366:  40  Cal.  62;  42  Cal.  493:  43  Cal.  183;  WeUs  v.  Barter,  March  19tb,  1880; 
Redemption,  sees.  346, 347;  23  Cal.  16;  24  Cal.  403;  33  Cal.  92;  34  Cal.  365;  44^ 
Cal.  62.  New  promise— see  Aokitowledombiit.   Obligation— writ- 
ten, sec.  337n;  verbal,  sec.  339n.   Officer— see  Sheriff,  and  sec.  341. 
ratent— or  grant,  void,  sec.  317.   Payment— part,  sec.  360n.   Penalty— 
or  forfeiture,  statutory,  sec.  340,  subds.  1  and  2.   Periods— sees.  315, 318> 
321,*320, 337  and  note,  338  and  note,  339, 340 and  note.  Pleading— mode  of > 
sec.  458:  also»  see  sees.  430, 437, 443, 462 ;   17  Cal.  669;  25  Cal.  82;  27  CaL 
274:  28  Cal.  107;  30  Cal.  673:  35  Cal.  122;  45  Cal.  128;  46  Cal.  7;  47  Gal.  291; 
4!)  Cal.  301;  50  Cal.  525:  and  further,  see  generally,  12  Cal.  311;  18  Gal. 
67;  19 Cal.  85;  20  Cal. 'ill;  22  Cal.  457;  29  Ca.1.  20;  30  Cal.  65;  31  Cal.  387: 
33  Cal.  121,505:  36  Cal.  187,  625:  38  Cal.  335;  40  Cal.  264;  51  Cal.  264;  S2 
Cal.  257,  262;  necessary  to  make  defense  available,  see  Waivbr  of 
Statute.    Possession- adverse,  see  that  head;  constructive,  sec. 
323n;  of  tenant,  sec.  326.    Predecessor— sec.  318n.    Profits— action 
about,  sec.  319;  for  mesne,  sec.  336,  subd.  2.   Promissory  n9te— sec. 
337n.  Public— squares,  sec.  318n;  statute  against,  sec.  3I5n.  Real  prop- 
erty—sec. 315  et  seq.    Renewail— of  contract,  sec.  360n.    Rents— or 
profits,  sec.  319.   Repeals— sees.  9,18,362.   Representatives— sec.  353n. 
Reward— sec.  337n.   Scope  of  statute— see  supra.    Seduction— sec. 
340,  subd.  3.  Sheriff— sec.  339n,  and  subd.  2:  sec.  340,  subd.  4.  Slander- 
sec.  340,  subd.  3.   State— sec.  345;  people  of,  sec.  315:  also,  see  sees.  339, 
subd.  1 ;  340,  subds.  1  and  2;  351.   States— other,  limitations  in,  sec.  361 ; 
,and  see  U.  S.  Govbbnment.    Statute— action  upon,  sees.  338,  subd.  1; 
and  340,  subds.  1  and  2.   Statute  of  Limitations— in  general,  6  Cal.  381, 
430;  7  Cal,  1:  8  Cal.  449:  10  Cal.  305;  16  Cal.  93;  21  Cal.  421,  495;  27  Cal. 
145, 278;  35  Cal.  634;  36  Cal.  180;  scope  of,  suspension  of,  waiver  of,  see 
those  heads.   Stock— sec.  341n,  ai^d  subd.  2.   Suspension  of  statute— 

generally,  see  Accbitino  of  Cause  of  Action,  supra;  absence, 
isabllity,  death,  see  those  heads:  war,  sec.  354;  appeal,  sec.  355;  in- 
lunciiou,  sec.  356;  statutory  prohibition,  sec.  356:  discovery,  untili 
sees.  338.  subd.  4;  359,  1573.  Tax— seizure  for,  sec.  341n,  and  subd.  1' 
Title— by  occupancy  or  prescription,  sees.  315n,  324n:  real  action  aris- 
ing out  of,  sec.  319.  Trespass  upon  realty— sec.  338ft,  and  subd.  2* 
Trust,  trustees— see  Eittbusted  Fbopebtt,  supra.   IT.  S.  Govern* 
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ment— against, 24  Cal.  257r  4« Cal.  61 ;  46  Cal.  661 ;  47  GaL A70.  Van  Nets 
Ordinance— sec.  318».  waiver  of  statute— onlesB  pleaded,  sec.  434;  2 
CaL  409;  14  CaL  540;  19  Cal.  476:  23  Cal.  16. 

CHAPTER  II. 

THE  TIME  OF  COMMENCZNO  AqtZONB  FOR 
THE  RECOVERY  OF  REAL  PROPERTY. 

$  315.  When  tbe  people  will  not  sue. 

i  316.  When  action  cannot  be  brought  by  grantee  ftom  the  State. 

I  317.  When  actions  by  the  people  or  tbeir  grantees  are  to  be  brought 

within  five  years. 
§  318.  Seizin  within  five  years,  when  necessary  in  action  for  real  prop* 

ertv 
§  319.  Such  seizin,  when  necessary  in  action  or  defense  arising  out  of 

title  to  or  rents  of  real  property. 
^  320.  Entry  on  real  estate. 
§  321.  Possession,  when  presumed.   Occupation  deemed  under  legal 

title,  unless  adverse. 
S  322.  Occupation   under  written  instrument   or  judgment,  when 

S  323.  What  constitutes  adverse  possession  under  written  Instrument 
or  judgment. 

S  824.  Premises  actually  occupied  under  claim  of  title  deemed  to  be 
held  adversely. 

S  325.  What  constitutes  adverse  possession  under  claim  of  title  not 
written. 

§  326.  Belation  of  landlord  and  tenant,  as  affecting  adverse  posses- 
sion. 

S  327.  Right  of  possession  not  affected  by  descent  cast. 

§  328.  Certain  disabilities  excluded  from  time  to  commence  actions. 

b      §  315.  The  people  of  this  State  will  not  sue  any  person 
f2  for  or  in  respect  to  any  real  property,  or  the  issues  or 
profits  thereof,  by  reason  of  the  right  or  title  of  the  peo- 
ple to  the  same,  unless — 
;        1.  Such  right  or  title  shall  have  accrued  within  ten 
years  before  any  action  or  other  proceeding  for  the  same 
is  commenced;  or, 
,      2.  The  people,  or  those  from  whom  they  claim,  shall 
L  liave  received  the  rents  and  profl1%  of  such  real  property, 
ijj  or  of  some  part  thereof,  within  the  space  of  ten  years. 
I(^    People  as  party— to  suit,  generally,  sec.  367n. 
663    ^^^®  hy  occupancy— Civil  Cdde,  sec.  1007. 

286    Public— statute  does  not  run  against,  18  Cal.  619;  24  Cal.  277;  40  Cal. 
34:  53  Cal.  437.   See  also,  U.  S.  Go VEBKMEifT,  under  Limitations 
(l^  QJEiTBBAiXY,  sec.  312n. 
Bep     Accming  of  cause  of  action— sec.  312n. 

i?J  §  316.  No  action  can  be  brought  for  or  in  respect  to 
I  ^  ^^^  property  by  any  person  claiming  under  letters  patent 
1 2^  or  grants  from  this  State,  unless  the  same  might  have 
been  commenced  by  the  people  as  herein  speciiiea,  in  case 
'  '  such  patent  had  not  been  issued  or  grant  made. 


p 

U 
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§  317.  When  letters  patent  or  grants  of  real  property 
issued  or  made  by  the  people  of  this  State,  are  declared 
▼old  by  the  determination  ot  a  competent  court,  an  action 
for  the  recovery  of  the  property  so  conveyed  may  bo 
brought,  either  by  the  people  of  the  State,  or  by  any^  sub- 
Sis     sequent  patentee  or  grantee  of  the  property,  his  heirs  or 
ccp     assigns,  withi»  five  years  after  Rucli  determination,  but 
84  543   not  after  thal^  period.    I2n  effect  July  1st,  1874.] 

84  586  ^^ 

85  443  •^  318.  JTo  action  for  the  recovery  of  real  property,  or 

for  the  recovery  of  the  possession  thereof,  can  be  main> 
'  3iif    tained,  unless  it  appear  that  the  plaintiff,  his  ancestor,      | 
4«^irQ  predecessor  or  grantor,  was  seized  or  possessed  of  the       < 
g^  yg  property  in  question,  within  five  years  before  the  com-     90 
5^   .^3  mencement  oi  the  action.  91 

68  267     G«neraU7— 15  Cal.  284;  25  Cal.  593.  ^ 

68  307     Pleading— flee  Limitations  gsnerallt,  sec.  812n,  and  S3  CaL  511.     ^ 
^\\l     "Action"-deflned,sec.363.  ; 

(57  fig3     Beooveiy  of  real  property— 13  Cal.  522.  ^ 

68  848     Plaintiff's  predecessor-28 Cal.  ISO;  30  Cal.  229.  95 

68  563     Advene  possession—by  grantor,  50  Cal.  485;  by  wife,  48  CaL  103;  in     97 
<JBU80,  general,  sec.  321.  .  97 

1}  f^4&     Pive  years-wlthln,  18  Cal.  434 ;  33  Cal.  511. 

^7  !;*•    Probate  court  sales— sees.  1573, 1806.  ^ 

4^465-    Trespass  upon  realty— sec.  338.  .  ^/^^ 

80  495     Possession— presumption  from,  sec.  1963,  subd.  11. 
8.3  287     Mejdcan  grants-6  Cal.  381;  7  Cal.  1;  20  Cal.  225;  24  CaL  124, 300;  26 
CaL  24;  27  Cal.  57;  29  Cal.  580;  31  Cal.  225;  33  CaL  456;  34  Cai.  865;  36  Cal. 

319    632;- 39  CaL  262;  4U  Cal.  308:  43  CaL  286;  47  Cal.  570, 588;  48  CaL  406;  49 

ecp     CaL  12;  50  Cal.  465, 485;  51  Cal.  55, 165,  186. 

55    95     Pablic  squares— 50  Cal.  265. 

^  ^     Van  Ness  ordinance-43  Cal.  506;  47  Gal.  269;  50  Cal.  275. 

63  807     '^^^'  rights-8  Cal.  136;  25  Cal.  504;  27  Cal.  860;  32  CaL  26. 

fifi  ill  ^§  ^^9-  No  canse  of  action,  or  defense  to  an  action, 

67  883  *'*^^°ff  ^^*  °^  *^®  title  to  real  property,  or  to  rents  or 

68  848  profits  out  of  the  same,  can  be  eiiectual,  unless  it  appear 

69  I804;hat  the  person  prosecuting  the  action,  or  making  the  de- 
71  39  fense,  or  under  whose  title  the  action  is  prosecuted  or 
71  ?>46  the  defense  is  made,  or  the  ancestor,  predeqessor  or 
J2  269grautor  of  such  person,  was  seized  or  possessed  of  the 
it  ^premises  in  question  within  five  years  before  the  com- 
g^  4e5mencement  of  the  act  in  respect  to  which  such  action  is 
83  287ipro8ecuted  or  defense  made. 

■/"  '  Oonstmotion  of  seotion-^24  Cal.  303.  ^^g 

3l^    \   Bents  or  profits— 29  CaL  330.  ^^p 

ccjp       « effectual  "-24  Cal.  304.  84  Ss 

90  YX  \  «  Oommencement  of  the  act  "—24  Cal.  304.  84  585 


92  *^  -rTm  86  529 


319 

ccp 

96  465 
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^  §  320.  Ko  entry  upon  real  estate  is  deemed  sufficient 
or  valid  as  a  claim,  unless  an  action  be  commenced  there- 
upon within  one  year  after  makins  such  entry,  and  with- 
in five  years  from  the  time  when  toe  right  to  make  it  do- 
Bcended  or  accrued. 

Ip  jm%  321.  In  every  action  for  the  recovery  of  real  prop-     ^ 
Sff;  erty,  or  the  possession  thereof,  the  person  establishing  a     ccp 
fli  legal  title  to  the  property  is  presumed  to  have  been  pos-  108  90  • 
sessed  thereof  within  the  time  required  by  law,  and  the 
occupation  of  the  property  by  any  other  person  is  deemed 
to  have  been  under  and  in  subordination  to  the  legal  title, 
unless  it  appear  that  the  property  has  been  held  and  pos- 
sessed adversely  to  such  legal  title,  for  five  years  betore 
the  commencement  of  the  action.  • 

Adverse  possession— sees.  322-325;  8  Cal.  144;  16  Cal.091;  21  Gal.  455; 
22  Cal.  680;  25  Cal.  619;  28  Cal.  175, 611 ;  30  Cal.  229, 630:  31  Cal.  154, 585:  33 
Gal.  505;  34  Gal.  381;  35  Cal.  634;  36  CaL  126,  535:  37  Cal.  353;  39  Gal.  282; 
40  Cal.  SE96;  41  Gal.  264, 541 :  43  Gal.  408, 662 ;  43  Gal.  250, 506:  44  Cal.  471, 509, 
5S9, 646;  45  Gal.  559;  46  CaJ.  8, 256:  47  Gal.  259, 485;  48  Cal.  15, 615;  49  CaL 
105, 497;  50  Cal.  258;  51  CaL  S62, 545;  52  Gal.  257, 282;  53  Gal.  135, 437. 

Title  conferred— by  adverse  holdings  34  Cal.  381;  51  CaL  55. 
Forcible  entry— one  year,  sec.  1172. 

— '§  322.  When  it  appears  that  the  occupant,  or  those  uf^  f" 
der  whom  he  claims,  entered  into  the  possession  of  thia^;f  3(^^ 
property  under  claim  of  title,  exclusive  of  othey  right, '^^     ccd 
tonnding  such  claim  upon  a  written  instrument,  as  being      92  egr 
a  conveyance  of  the  property  in  question,  or  upom  the .      ^  ...  ^  ^ 
decree  or  judgment  of  a  competent  court,  and  that  theris 
has  been  a  continued  occupation  and  possession  of  the 
property  included  in  such  instrument,  decree,  or  judg- 
ment, or  of  some  part  of  the  property,  under  such  claim, 
for  five  years,  the  property  so  included  is  deemed  to  have 
been  held  adversely,  except  that  when  it  consists  of  a 
tract  divided  into  lots,  the  possession  of  one  lot  is  not 
deemed  a  possession  of  any  other  lot  of  the  same  tract. 
Generally— eee  Advbbse  Fossession.  sec.  32ln. 

Deed  with  specific  boandaries- see  Gonstbuctivb  Fosssssioir, 
sec  32311. 

§  323.  For  the  purpose  of  constituting  an  adverse  pos- 

sessUtoi  by  any  person  claiming  a  title  founded  upon  a 

wrivn   instrument,  or  a  judgmoRj;  or   decree,  land  is 

ri«0flied  to  have  been  possessed  and  occupied  in  the  fol- 

'*ig  cases: 

where  it  has  been  usually  cultivated  or  improved; 

VVliere  it  has  been  protected  by  a  substantial  inclos- 

Where,  although  not  inclosed,  it  has  been  used  for 


32  2 

ccp 
97    26 
97  273 
97  378 
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the  sapply  of  fuel,  or  of  fencing  timber  for  the  purposes 
of  husbandry,  or  for  pasturage,  or  for  the  ordinary  use  of 
the  occupant; 

323  4.  Where  a  known  farm  or  single  lot  has  been  partly 
ccp       improved,  the  portion  of  such  farm  or  lot  that  may  have 

68  152  been  left  not  cleared,  or  not  inclosed  according  to  the 

rI  i?«  usual  course  and  custom  of  the  adjoining  country,  shall 

fi5  ^44  ^^  deemed  to  have  been  occupied  for  the  same  length  of 

5^  349  time  as  the  part  improved  and  cultivated. 

08  591  Oonstmctive  possession— 23  Cal.  431 ;  30  Cal.  358, 406, 676;  31  Cat  225; 

71  348  38  Cal.  427, 487, 674 ;  45  Cal.  559 ;  50  CaL  26. 

74    16        Inclosare-41  Cal.  571.  a 

H«{  '^87  ' 

§  324.  Where  it  appears  that  there  has  been  an  actual ' 

324  continued  occupation  ot  land,  under  a  claim  of  title,  ex- 
J't^'P      elusive  of  any  other  right,  but  not  founded  upon  a  "writ- 

kI  '^  ^^^  instrument,  judgment,  or  decree,  the  land  so  actually 

8;]  w  occupied,  and  no  other,  is  deemed  to  have  been  held  a<f- 

•'  "  versely. 

325  C}enerall7-45  Cal.  559. 

ccp  Frescription— title  by.  Civil  Code,  sec.  1007. 

59  289  ^  325.  For  the   purpose   of   constituting  an  adverse 

59  579  possession  by  a  person  claiming  title,  not  founded  upon  a 

'  «tt  o«i  written  instrument,  judgment,  or  decree,  land  is  deemed 

^o  "^i  to  have  been  TK)ssessed  and  occupied  in  the  following 

'^^^?  cases  only:                                                                             ^ 

65  440  Firat^^VheTe  it  has  been  protected  by  a  substantial  in- 
68  352  closure. 

68  622       Second — Where  it  has  been  usually  cultivated  or  im- 

69  130    proved. 

"1  -mS  Provided,  however^  that  in  no  case  shall  adverse  posses- 

71  Jw  ^^^'^  ^®  considered  established  under  the  provision  of  any 

71  478  section  or  sections  of  this  Code,  unless  it  shall  be  shown 

72  378  that  the  land  has  been  occupied  and  claimed  for  the 

73  J92  period  of  five  years  continuously,  and  the  party  or  per- 

73  195    sons,  their  predecessors  and  grantors,  have  paid  all  the 

74  19  taxes.  State,  county,  or  municipal,  which  have  been 
i-a  iuo  levied  and  assessed  upon  such  land.  [Approved  April 
g^^,    1st,  1878.] 

30  Cal.  408;  32  Cal.  15;  Thompson  v.  Felton.  May  7th,  1880. 

.326  g  32^6^  When  the  relation  of  landlord  and  tenant  has 

^%^  existed  between  any  persons,  the  possession  of  the  tenant 

63  152  is  deemed  the  possession  of  the  landlord  until  the  expira- 

66  478  tion  of  live  years  from  the  termination  of  the  tenancy,  or 

67  393  where  there  has  been  no  written  lease,  until  the  expira- 
72  310    tion  of  five  years  from  the  time  of  the  last  payment  of 

rent,  notwithstanding  that  such  tenant  may  have  acquired 
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another  title,  or  may  have  claimed  to  hold  adversely  to 
his  landlord.  But  such  presumption  cannot  be  made 
after  the  periods  herein  limited. 

Gonstraotion  of  section— 44  Cal.  388. 

Tenant  denying  landlord's  title— sec.  1962,  subd.  4. 

Generally— 33  Cal.  237 ;  48  Gal.  614. 

§  327.  The  right  of  a  person  to  the  possession  of  real     cop 
property  is  not  impaired  or  affected  by  a  descent  cast  in  91  861 
consequence  of  the  death  of  a  person  in  possession  of  such 
proper^. 

«»'§  328.  If  a  person  entitled  to  commence  an  action  for 
the  recovery  of  real  property,  or  for  the  recovery  of  the       828 
possession  thereof,  or  to  make  any  entry  or  defense    ^^^ 
founded  on  the  title  to  real  property,  or  to  rents  or  ser- 
vices oat  of  the  same,  be,  at  the  time  such  title  first  de- 
scends or  accrues,  either— 

1.  Within  the  age  of  majority;  or, 

2.  Insane;  or, 

3.  Imprisoned  on  a  criminal  charge,  or  in  execution 
upon  conviction  of  a  criminal  offense,  for  a  term  less  than 
for  life;  or, 

4.  A.  married  woman,  and  her  husband  be  a  necessary 
party  vrith  her  in  commencing  such  action  or  making  such 
entry  or  defense; 

The  time  during  which  such  disability  continues  is  not 
deemed  any  portion  of  the  time  in  this  chapter  limited 
for  the  commencement  of  such  action,  or  the  making  of 
such  entry  or  defense,  but  such  action  may  be  commenced, 
or  entry  or  defense  made,  within  the  period  of  five  years 
after  such  disability  shall  cease,  or  after  the  death  of  the 
person  entitled  who  shall  die  under  such  disability:  but 
such  action  shall  not  be  commenced,  or  entry  or  deiense 
made,  after  that  period. 

Disability— see  Lucitatioits  OBinEBALLY,  sec.  3I2f>. 

CotenanVs  rights— 43  Cal.  66. 

In£Bnt-51  CaL  186. 

Married  woman— 42  CaL  408;  husband  as  party,  sec.  870. 
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54  Gal.  102,  204,  412; 
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55  Gal.  384;  56  Gid. 
266;     57    Gal.    447; 

58  Gal.  99,  239,  387. 

58  Gal.  90. 

54  Gal.  184, 844 :  57  €;al. 
541;  68  Gid.  90. 

58  Gal.  569,  574. 
58  Gid.  559,  574,  576. 
53  Gal.  611;  58  Gal.  559, 
574. 

55  Gal. 265;  56GaL6dO. 

55  Gid.  193. 

54Cal.  147,  236,  275, 
^Al,  489, 583, 688, 604; 

56  Gid.'  173,     401; 

57  Gal.  140,  242. 

57  Gid.  406. 

56  Gal.  624;  58  Gal.  322; 

59  Gid.  130. 
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57  GaL  555. 

58  Gal.  266. 
56  Gal.  36. 
56  Gal.  36. 

56  Gid.  36. 

55  Gid.  462. 

57  GaL  124. 

54 Gid. 398;  59 Gal. 362. 

59  Gid.  362.    . 

47  Gal.  135;  ^  GaL  65. 

56  Gal.  627. 

57  Gal.  652. 
54  Gid.  28. 
54  Gal.  886. 

54  Gal.  198,  283,  386; 
55  GaL  508;  58  GaL 
185. 

53  Gid.  221;  55  Gal.  443. 

54  Gal.  113, 198;  55  GaL 
443;  56  Gal.  372,  389. 

1  Gal.  143, 190;  16  GaL 
435 ;  55  Gid.  472. 

58  Gid.  41. 
58  Gal.  40. 

55  Gal.  472.     . 

56  Gid.  627. 

54  Gid.  228,  273.  296, 

463;  56  Gal.  124,342; 

57  Gal.  388;  68  Gal. 

147,  371 ;  59  Gal.  142. 
58  Gal.  23. 

24  Gal.  303 ;  58  Gal.  28. 
56  Gal.  73;  57  GaL  319, 

617. 
56  Gal.  73. 
64  Gal.  547;  55  Gal.  368, 

373;  59  Gal.  288. 
56  Gal.  868,  372,  373, 

638;  56  Gal.  76,  212; 

•67  Gal.  65, 108. 
7  Gal.  247 ;  64  Gid.  273, 
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* 

2.  Ati  action  for  trespass  upon  real  property ;  ( 

3.  An  action  for  taking,  detaining,  or  injuring  tiny  goods  J 
or  chattels,  including  actions  for  the  specific  recovery  of  J 

rsonal  property;  . 

4.  An  action  for  relief  on  the  sround  of  fraud  or  mis-  ^ 
>ke.     The  cause  of  action  in  such  case  not  to  be  deemed  ", 

0  have  accrued  until  the  discovery,  by  the  aggrieved  7 

party,  of  the  facts  constituting  the  fraud  or  mistake.  I 

Statatory  Uability-lS  GaL  176;  39  CaL  654;  45  CaL  12, 61L  ^ 

TrespaMB  upon  real  property— 39  Cal.  330;  31  Cal.  154, 487.  7 

Fraad  or  mistake-^  Cal.  449;  9  Cal.  423;  13  Gal.  552;  18  Cal.  225;  27  7 

GaL  884;  29  CaL  19,44;  34  CaL  254;  50  CaL  299;  52  CaL  619;  see  also.  Bee.  7 

1573.  7 

Three  year»— probate  matters,  sees.  1573,  1574, 1805.  1806:  agalQit  ,  7 

cogporation  directors  or  stockholders,  sec.  350.               330  7: 

cop  8 

^  339.  Within  two  years:                             84    «2  ^ 

1.  An  action  upon  a  contract,  obligation,  or  liability,  not  ^■ 
founded  upon  an  instrument  of  writing,  or  founded  upon 
an  instrument  of  writing  executed  out  of  the  State ; 

2.  An  action  against  a  sheriff,  coroner,  or  constable, 
upon  a  liability  incurred  by  the  doing  of  an  act  in  liis  £ 
official  capacity,  and  in  virtue  of  his  office,  or  by  the  omis-  ^ 
sion  of  an  official  duty,  including  the  non-payment  of  ^ 
money  collected  upon  an  execution.  But  this  subdivision  '  > 
does  not  apply  to  an  action  for  an  escape;  f, 

3.  An  action  to  recover  damages  for  the  death  of  one  5 
caused  by  the  wrongful  act  or  neglect  of  another.  [In  5 
effect  July  1st,  1874.]  6 

Design  of  section— 50  Cal.  646.  ^ 

'     Verbal  obUgation  or  UabiUty-^  Gal.  53;  17  Gal.  694;  20  Gal.  130;  21  ^ 

Cal.  351:  22  C^  457;  24  Cal.  322;  35  CaL  122;  49  pal.  266;  51  Cal.  215, 581t  I 

63  Cal.  42.  ^ 

OonHnnoiui  employment— 47  CaL  162.  q^ 

Bxtra-State  instrnment— 4  CaL  287.  7< 

Action  against  sheriff— see  Sharp  v.  Miller,  March  18th,  1880.  7i 
Injury  causing  death-M  Cal.  612. 

Mortgiage  debt— see  Mostgaobs,  imder  Ldcitations  gsbio^ 
AJA/T,  sec  S12ii. 
t 

?i  340.  Within  one  year: 
.  An  action  upon  a  statute  for  a  penalty  or  forfeiture, 
when  the  action  is  given  to  an  individual,  or  ^o  an  indi* 

vidual  and  the  State,  except  when  the  statute  imposing  it  7 
prescribes  a  different  limitation; 

2.  An  action  upon  a  statute,  or  upon  an  undertaking  in  Li 

a  criminal  action,  for  a  forfeiture  or  penalty  to  the  people  .I, 

of  the  State;  ;  h! 

J  ■        Cods  Civ.  Pboo.— 11.  ^'t 
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3.  An  action  for  libel,  slander,  assaolt,  battery,  false 
imprisonment,  or  seduction; 

4.  An  action  against  a  sheriff  or  other  officer  for  the 
340  escape  of  a  prisoner  arrested  or  imprisoned  on  civil  proc- 
cci)     ess  J 

65  576      5.  An  action  against  a  municipal  corporation  for  dam- 

66  59   ages  or  injuries  to  property  caused  by  a  mob  or  riot.     [In 
71  24o   effect  January  27th,  1876.] 

.  One  year— forcible  entry,  adverse  holding,  sec.  1172;  against  dece- 
flent's  representatives,  sec.  353;  after  reversid  on  appeal,  sec.  SU;  entry 
upon  real  property,  sec.  320. 

§  341.  Within  six  months: 

An  action  against  an  officer,  or  officer  de  facto: 

1.  To  recover  any  goods,  wares,  merchandise,  or  other 
property*  seized  by  any  such  officer  in  his  official  capacity 
as  tax  collector,  or  to  recover  the  price  or  value  of  any 
goods,  wares,  merchandise,  or  other  personal  property  so 
seized,  or  for  damages  for  the  seizure,  detention,  sale  of, 
or  injury  to  any  gooas,  wares,  merchandise,  or  other  per- 
sonal property  seized,  or  for  damages  done  to  any  person 
or  property  in  making  any  such  seizure; 

2.  To  recover  stock  sold  for  a  delinquent  assessment,  as 
provided  in  sec.  317  of  the  Civil  Code.  [In  effect  July  1st, 
1874.] 

Protested  tax  suit— AO  Gal.  303. 
Stock  sold  for  a8ses8ment-<3ivil  Code,  sec.  347. 
Six  months— against  county,  sec.  342;  by  decedent's  representa- 
342    tives,  sec.  353. 

;if  '>-V8  §  342.  Actions  on  claims  against  a  county,  which  have 

'^  2J3  been  rejected  by  the  board  of  supervisors,  must  be  com- 

.  menced  within  six  months  after  the  first  rejection  thereof 

343  !  by'such  board, 
cop 

52   44  g  343.  An  action  for  relief  not  hereinbefore  provided 

'S  ^  ^*^^»  must  be  commenced  within  four  years  after  tne  cause 

^  ^  of  action  shall  have  accrued. 

fjS    88  Relief  not  provided  for— 17  CaL686;  62  CaL42;  Wheeler «.  Bolton, 

59  145  llarch  13tli,  1880. 

60  647  Equity,  stale  demands  see  Aoosmso  of  Causb  of  Aotioh, 
fi2  515  BOO.  812n. 

0^  355      Relief,  generally->«ec.  980fi. 

69  267      Bank  deposits— no  limitation,  sec.  348. 
71    73 

71 126  «B§  344.  In  an  action  brought  to  recover  a  balance  due 
Tq  ?S5  upon  a  mutual,  open,  and  current  account,  where  there 
1:]  ^7  have  been  reciprocal  demands  between  the  parties,  the 

to  oil  .|» 

.74  547  ^o 

77  258  Ji\^                      343            34!i 

77  377  ^^*                           ccp              cop  . 

81  387  »7  157         iVi  **^ 

82  210  

82  261 


123  TIME  OF  COMMKNOnrO  ACTIONS.         §§  345-8 

cause  of  action  is  deemed  to  have  accrued  from  the  time 
of  the  last  item  proved  in  the  account  on  either  side. 

Mutual  acconnt— 17  Cal.  351 ;  30  Cal.  126, 134;  3ft  Cal.  122;  61  CaL  631. 

Deemed  to  have  accraed-4ee  sec.  S12n. 

s     §  345.  The  limitations  prescribed  in  this  cliapter  apply 
_p  to  actions  brought  in  the  name  of  the  State,  or  for  the 
'^  bene^t  of  the  State,  in  the  same  manner  as  to  actions  by 
'  private  parties. 

Action  by  people— sec.  316.  ^ 

'      §  346.  An  action  to  redeem  a  mortgage  of  real  prop-    340 
1^  erty  with  or  without  an  account  of  rents  and  profits,  may      ccp 
^1  be  brought  by  the  mortgagor,  or  those  claiming  under  100  4.^3 
2M  him,  against  the  mortgagee  in  possession,  or  those  claim- 
in  ing  under  him,  unless  he  or  they  have  continuously  main- 
tained an  adverse  possession  of  the  mortgaged  premises 
^   for  live  years  after  breach  of  some  condition  of  the  mort- 

Mortgage,  redemptioxi— see  LnoTATioirs  oxi!rxaAiiZ.T,  see.  3l2n. 
Redemption^  generally— sec.  701,  et  seq. 

22  §  347.  If  there  is  more  than  one  such  mortgagor,  or 
Si  more  than  one  person  claiming  under  a  mortgagor,  some 
of  whom  are  not  entitled  to  maintain  such  an  action,  un- 
der the  provisions  of  this  chapter,  any  one  of  them,  who 
is  entitled  to  maintain  such  an  action,  may  redeem  therein 
a  divided  or  undivided  part  of  the  mortgaged  premises, 
according  as  his  interest  may  appear,  and  bave  an  ac- 
counting for  a  jpart  of  the  rents  and  profits,  proportionate 
to  liis  interest  in  the  mortgaged  premises,  on  payment  of 
a  part  of  the  mortgage  money,  bearing  the  same  propor- 
tion to  the  whole  of  such  money  as  tne  value  of  his  di- 
vided or  undivided  interest  in  the  premises  bears  to  the 
whole  of  such  premises. 
See  notes  to  last  sectiop. 

§  348.  To  actions  brought  to  recover  money  or  other 
property  deposited  with  any  bank,  banker,  trust  com- 
)any»  or  savings  and  loan  society,  there  is  no  limitation. 
;in  effect  July  Ist,  1874.] 
Oeposits,  generally-Hsee  Entkustsd  Pbopsbty,  sec.  312n. 
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* 

CHAPTER  IV> 

OBNERAL  PROVISIONS  AS  TO  THB   TIME 
OF  COMMENCINa  ACTIONS. 

390.  When  an  action  Is  commenced. 

351.  Exception,  where  defendant  is  ont  of  the  State. 

352.  Exception  as  to  persons  under  disabilities. 

353.  Provision  where  person  entitled  dies  before  llmitatioii  expires. 
S  354.  In  suits  by  aliens,  time  of  war  to  be  deducted. 
I  355.  Provision  where  judgment  has  been  reversed. 
I  356.  Provision  where  action  is  stayed  bv  injunction. 
I  357.  Disability  must  exist  when  right  of  action  accrued, 
f  358.  When  two  or  more  disabilities  exist,  etc. 
%  359.  This  title  not  apblldable  to  actions  against  directors,  etc.  limi- 
tations In  sucli  cases  prescribed. 

360.  Acknowledgment  or  new  promise  must  be  in  writing. 

361.  Limitation  utws  of  other  States,  e£Fect  of. 

362.  Existing  causes  of  action  not  affected. 

363.  **  Action  "  includes  a  8i>ecial  proceeding.  ; 

§  350.  An  action  is  commenced,,  within  the  meaning  of  .  i 

this  title,  when  the  complaint  is  filed. 

Action  commenced— 19  CaL  577;  21  Cal.  951,967;  34  CaL166;  35  Gal. 
122. 

\Kt%         Amended  oomplaint->not  referred  to,  50  Cal.  625 ;  53  Cal.  102. 
r^         Issuance  of  sammons— no  longer  commencement  of  action,  In  gen- 
co  -R/.    eral,  see  sees.  406, 839;  formerly,  19  CaL  577. 

§  351.  If,  when  the  cause  of  action  accrues  against  a    ! 
361   ;  person,  he  is  out  of  the  State,  the  action  may  be  com-    j 
^^P ,    menced  within  the  term  herein  limited,  after  his  return  to     i 
bb  -u&    ^jjQ  State,  and  if,  after  the  cause  of  action  accrues,  he  de-  ^0 
35<3      parts  from  the  State,  the  time  of  his  absence  is  not  part  of 
ccp    '  the  time  limited  for  the  commencement  of  the  action. 
65  576       When  cause  of  action  accmes— sec.  312n. 

Absence— must  be  alleged,  51  Cal.  264.  * 

Retnm— 16  Cal.  93. 

Snccessiire  absences— 44  Cal.  280. 

Foreign  corporation— 50  Cal.  258. 

Generally— 6  Cal.  430;  43  CaL  185. 

§  352.  If  a  person  entitled  to*  bring  an  action,  men- 
tioned in  chapter  three  of  this  title,  be  at  the  time  the 
cause  of  action  accrued,  either — 

1.  Within  the  age  of  majority;  or, 

2.  Insane;  or, 

3.  Imprisoned  on  a  criminal  charge,  or  in  execution  un- 
der the  sentence  of  a  criminal  court  for  a  term  less  than 
for  life;  or, 

4.  A  married  woman,  and  her  husband  be  a  necessary 
party  with  her  in  commencing  such  action; 
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The  time  of  such  disability  is  not  a  part  of  the  time 
limited  for  the  commencement  of  the  acuoo. 

Diaabilitr-«6CS.  312a,  1805, 1806. 


Insane  person— 27  Cal.881. 

Maxried  woman— sec.  S28i»,  96  CaL  447;  M  CaL  SOS. 

§  353.  If  a  person  entitled  to  bring  an  action  die  before 
the  expiration  of  the  time  limited  for  the  commencement 
tbereoi,  and  the  cause  of  action  survive,  an  action  may  be 
commenced  by  his  representatives,  after  the  expiration  of 
that  time,  and  within  six  months  from  his  death.  If  a 
person  against  whom  an  action  may  be  brought,  die  be- 
tore  the  expiration  of  the  time  limited  for  tlie  commence- 
ment thereof,  and  the  cause  of  action  survive,  an  action 
may  be  commenced  against  his  representatives  after  the 
expiration  of  that  time,  and  within  one  year  after  the  issu- 
ing of  letters  testamentary  or  of  administottion. 

Snbfltitntion  of  parties— sec.  385. 

Two  clanses  of  section— distinguished,  3ft  CaL  64S. 

Action  b7  representatives— 34  CaL  568;  35  Cal.  634. 

Actions  aga^  representatives— 10  Cal.  386;  19  CaL  85,  97;  60  Cal. 

649. 

Shortening  limitation—not  designed,  19  Cal.  66;  60  CaL  64& 
Mortgage  notes— yarioos,  which  barred,  63  CaL  375. 

§  354.  When  a  person  is  an  alien  subject,  or  citizen  of 
a  country  at  war  with  the  United  States,  the  time  of  the 
continuance  of  the  war  is  not  part  of  the  period  limited 
for  the  commencement  of  the  action. 

§  355.  If  an  action  is  commenced  within  the  time  pre- 
scribed therefor,  and  a  judgment  therein  for  the  plaintiff 
be  reversed  on  appeal,  the  plaintiff,  or  if  he  die  and 
the  cause  of  action  survive,  his  representatives,  may 
commence  a  new  action  within  one  year  after  the  re- 
versal. ■' 

!  ^  §  356.  When  the  commencement  of  an  action  is  stayed 
gj  ^by  injunction  or  statutory  prohibition,  the  time  of  the  con- 
tn  GOD  tinuance  of  the  injunction  or  prohibition  is  not  part  of  tlie 
g  122  time  limited  for  the  commencement  of  the  action. 

»  ®2    Statatory  prohibition— tianlmiptcy,  see  Hoff  v.  Ftmkenstein,  March 
l8t,1880. 

§  357.  No  person  can  avail  himself  of  a  disability,  un- 
less it  existed  when  his  right  of  action  accrued. 
Accruing  of  oanse  of  action— sec.  3I2n. 
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§  358.  When  two  or  more  disabilities  coexist  at  tlie 
time  the  right  of  action  accrues,  the  limitation  does  not 
attach  until  they  are  removed. 

See  note  to  last  section. 

§  359.  This  title  does  not  affect  actions  against  direct- 

358  ors  or  stockholders  of  a  corporation,  to  recover  a  penalty 
c'cp     or  forfeiture  imposed,  or  to  enforce  a  liability  created  l>y 

52  620  law;  but  such  actions  must  be  brought  within  three  years 

68  .362  after  the  discovery  bv  the  aggrieved  party  of  the  facts 

7/  872  upon  which  the  penalty  or  forfeiture  attached,  or  the  lia- 

359  bility  was  created. 

c'cp         Corporation  stockholders— 45  CaL  110. 

74  171       §  ^^'  ^^  acknowledgment  or  promise  is  sufficient  evi- 
dence of  a  new  or  continuing  contract,  by  which  to  take 

360  the  case  out  of  the  operation  of  this  title,  unless  the  same 
ecp     is  contained  in  some  writing,  signed  by  the  party^  to  1>e 

S  oil  charged  thereby. 

^  ^       Part  paTment-not  enough,  18  Cal.  482;  21  Cal.  142, 496;  22  Cal.  100. 
66  190       Written  acknowledgment— necessary,  5  CaL  58;  17  Cal.  574;  21  Cal. 

70  414  149;  36  Cal.  184. 192;  60  Cal.  235, 647. 

74  67       Benewal  of  contract— generally ,  9  Cal.  89 ;  25  CaL  292 ;  39  CaL  434. 

75  275  •     Loan  barred-n5l  Cal.  215. 

76  101       Renewal  of  note— does  not  renew  mortgage ;  Wells  v.  Harter,  Marcli 

361  "«'•'*"• 

ccp         §  361.  When  a  cause  of  action  has  arisen  in  another 

72  266    State,  or  in  a  foreign  country,  and  by  the  laws  thereof  an 

79   79    action  thereon  cannot  there  be  maintained  against  a  per- 

303      son  by  reason  of  the  lapse  of  time,  an  action  thereon  shall 

(.(.p      not  be  maintained  against  him  in  this  State,  except  in 

55  588    favor  of  one  who  has  been  a  citizen  of  this  State,  and  who 

has  held  the  cause  of  action  from  the  time  it  accrued. 

Othec  States— 6  Cal.  430. 

§  362.  This  title  does  not  extend  to  actions  already 
commenced,  nor  to  cases  where  the  time  prescribed  in  any 
existing  statute  for  acquiring  a  right  or  barring  a  remedy 
has  fully  run,  but  the  laws  now  in  force  are  applicable  to 
such  actions  and  cases,  and  are  repealed  subject  to  the 
provisions  of  this  section. 

Repeal  of  Limitations— see  sees.  9, 18. 

§  363.  The  word  "  action,"  as  used  in  this  title,  is  to  be 
construed,  whenever  it  is  necessary  so  to  do,  as  including 
a  special  proceeding  of  a  civil  nature. 
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TITLE  III. 

OF    THE   PARTIES   TO   CIVIL   ACTIONS. 

S  367.  Action  to  be  In  name  of  party  In  Interest. 

^  368.  Assiprnment'of  thing  in  action  not  to  prejudice  defense. 

S  369.  Sxecntor,  trustee,  etc.,  may  sue  wliiiout  Joining  the  persons 

beneflclally  interested. 
(  370.  'When  a  married  woman  is  a  party— actions  by  and  against. 
I  371.  W^ife  may  defend,  when. 
I  372.  Infant  to  appear  by  guardian. 
I  373.  Guardian,  now  appointed. 

%  374.  Unmarried  female  may  sue,  for  her  own  seduction. 
I  375.  Father,  etc.,  may  sue,  for  seduction  of  daufffater,  etc. 
§  376.  Father,  etc.,  may  sue,  for  injury  or  death  of  child. 
§  377.  When  representatives  may  sue  for  death  of  one  caused  by  the 

wrongful  act  of  another. 
S  378.  Who  may  l>e  loined  as  plaintifTs. 
I  37!^.  Who  may  be  joined  as  defendants. 
I  380.  Parties  defendant  in  an  action  to  determine  conflicting  clidins 

to  real  property. 
S  381.  Parties  holding  title  under  a  common  source,  when  may  Join. 
S  382.  Parties  in  interest,  when  to  be  Joined.   When  one  or  more  may 

sue  or  defend  for  the  whole. 
S  383.  Plaintiff  may  sue  In  one  action  the  different  parties  to  commer- 
[  cial  paper. 

I      S  384.  Tenants  in  common,  etc.,  may  sever  in  bringing  or  defending 
I  actions. 

i      S  885.  Action,  wheh  not  to  abate  by  death,  marriage  or  other  disability. 
)  Proceedinf?s  in  such  case. 

[      I  386.  Another  person  may  be  substituted  for  the  defendant. 
I       I  387.  Intervention,  when  it  takes  place  and  Iiow  made, 

I  888.  Associates  may  be  sued  by  name  of  association. 
i       1 3d9.  Court,  when  to  decide  controversy  or  to  order  other  parties  to 
l>e  brought  in. 

n  §  367.  Every  action  mast  be  prosecuted  in  the  name 
^  of  the  real  party  in  interest,  except  as  provided  in  section 
'  1^  three  hundred  and  sixty-nine  ot  this  Code.  [In  effect 
J*  April  15th,  1880.] 

l^  BEAL  PARTY  IN  INTBBEST. 

1 36S    Assignees— sec.  968. 

9 145    Beneficiary-37  CaL  537;  4S  Cal.  2^9;  49  Cal.  518. 

'  ^    Bonds-7  Cal.  551;  10  Gal.  347;  13  Cal.  588;  15  Cal.  9;  28  Gal.  540;  29 
CaL194. 

^      Ohoses  in  action-9  Cal.  325;  12  Cal.  97;  14  Cal.  403;  18  CaL  126;  22 
jj|    Cal.  187;  27  Cal.  249;  29  Cal.  150;  31  Cal.  240;  35  Cal.  345. 

12  £    Corporations— 26  Cal.  634;  39  Cal.  324. 

Ootenants— sec.  381. 

Ooonties— see  Political  Code,  sees.  4000-4003;  Penal  Code,  sec.  1570; 
SQCa).  629;  32  Cal.  148;  44  Cal.  153, 157. 


I 


PABTIES  TO  CrVHi  ACTIONS. 


Defendants-flee  under  Pabtixs  GxirBBALLT,  tn^ro. 

DeTisees— sec.  1453. 

Eminent  domain— see.  1237. 

Eirore  and  defects— sec.  47.). 

Ezeontors,  etc.— sec.  369;  also  see  sees.  1352, 1452, 1581-1583. 

ForecloBttre— sec.  726n. 

aenerallir-6  Cal.  247:  7  Cal.  551:  9  Gal.  325:  10  Gal.  347;  18  CaL  12^ 
146;  22  Cal.  356, 430;  26  Cal.  122;  29  C^  19;  33  Cal.  121 ;  35  Cal.  596. 

Heirs— sec.  1452. 

Insurance -abandoned,  6  Cal.  462. 

Owner— 52  Cal.  232. 

People— 29  Cal.  213;  34  CaL  679;  36  Cal.  606;  38  Cal.  565;  40  Cal.  158, 480  ; 
45  Cal.  7;  50  Cal.  561;  63  Cal.  171;  53  CaL  644;  also  see  PoUtical  Code, 
sec.  4457. 

Plalntiffh— see  under  Pasties  oknsbai.lt,  infra, 

RriTate  person— 43  Cal.  229;  45  Cal.  199. 

Prtvity-lCal.60. 

Receivers- sec.  564  et  seq. 

Torts-5  Cal.  456;  22  Cal.  139, 173;  32  Cal.  590. 

Trustees— sec.  369. 

PARTIES  aENERALLT. 

Adding— sec.  389.  Administrator— sec.  369.  Assignment— sec.  S68». 
Association— business,  sec.  388.  Bills  of  exchange— sec.  383.  Deatb 
—sees.  376,  377,  385n.  Defendants— sec.  379.  Disability— sec.  885. 
Executor— sec.  369.  Fictitious  name  —  deslgnatinjr  by,  sec.  474. 
Guardian— sees.  372n,  373, 375, 376».  Infant— sec.  S72.  Injury— sec.  376. 
Insane  or  incompetent  person— sees.  372, 373,  and  notes.  Interplead- 
er—sec. 386.  Intervention— sec.  387.  Joining  all  parties  interested — 
sees.  378,  379,  380,  381, 382,  and  note,  383,  384.  Married  woman—sees. 
370, 371.  Notice  of  assignment— sec.  368,  and  note.  Flaintifih— sees. 
878,  883.  Promissory  notes— sec.  368  and  note,  383.  Reed  party  in 
interest— sec.  367n.  Seduction— sees.  374.  375.  Set-off— sec.  868  and 
note.  Sureties— sec.  383.  Trustee -sec.  369.  Thing  in  action— sec. 
S68fi.   Transfer  of  interest— sec.  385n. 

§  368.  In  the  case  of  an  assignment  of  a  thing  in  ac- 
tion, the  action  by  the  assignee  is  without  prejudice  to 
any  set-off  or  other  defense  existing  at  the  time  of,  or  be- 
fore, notice  of  the  assignment;  but  this  section  does  not 
apply  to  a  negotiable  promissory  note  or  bill  of  exchange, 
transferred  in  good  faith  and  upon  good  consideration, 
before  maturity. 

Assignment— Account,  7  CaL  389.  Appeal  bond,  6  CaL  87.  Contract, 
81  Cal.  241:  44  Cal.  295.  Claim,  on  contract,  13  CaL  62;  29  Cal.  154;  for 
tort,  22  Cal.  142;  for  Injury  to  realty,  32  Cal.  632.  Counter-claim,  7  Cal. 
648.  Debt,  as  consideration  for,  12  CaL  92:  18  Cal.  82,  127;  21  Cal.  189. 
Generally,  5  CaL  325;  19  Cal.  646;  20  Cal.  509.  Judgment,  6  Cal.  87;  12 
CaL  181, 257;  22  Cal.  430;  23  Cal.  255, 596;  25  Cal.  539:  33  Cal.  525.  Lease, 
CIyU  Code.  sees.  822,  8r23.  Pleading,  4  Cal.  229;  49  Cal.  347.  SpUtting 
demands,  7  CaL  260;  8  Cal.  536. 
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Tbins  ^  aotion— defined,  CIyU  Cknle,  sec  963.  And  lee  Ohobm  nr 
AOTXOK,  sec.  967». 
8et-off-17  Cal.  290, 615;  21  Cal.  79. 

"Notice  of  assignment— 6  CaL  270;  20  CaL  616;  Jones  v.  Cballtait, 
March  15tli,  1880. 

Fxoxnissory  notes— 8  CaL  260;  14  CaL  94, 450. 

§  369.  An  executor  or  adminiatrator,  or  trustee  of  an  3^^ 

express  trust,  or  a  person  expressly  authorized  by  statute,  ccp 

may  sue  without  joining  witn  him  the  persons  tor  whose  $1  5^4 
benefit  the  action  is  prosecuted.    A  person  with  whom,  or 

in  whose  name,  a  contract  is  made  lor  the  benefit  of  an-  aco 

other,  is  a  trustee  of  am  express  trust,  within  the  meaning  ccp 

of  this  section.  100  r)<.9 

Ezecntors  and  administrators— sees.  1452,  1581-9, 1569;  14  Gal.  117;      mq 
15  CaL  259;  16  Cal.  579;  18  Cat.  11 ;  23  Cal.  16.  ^^ 

Tknstee— 1  Cal.  76, 94;  4  CaL  197;  18  CaL  11;  25  Gal.  29;  26  CaL  25;  32     no  575 
GaLUl;  34CaL196. 

§  370.  Wlien  a  married  woman  is  a  party,  her  husband      370 
must  be  joined  with  her,  except : 

1.  "When  the  action  concerns  her  separate  property,  or 
her  right  or  dlaim  to  the  homestead  property,  she  may  sue  ^^ 
alone:  ?ij 

2.  "When  the  action  is  between  herself  and  her  husband,  no  89 
she  may  sue  or  be  sued  alone;  ii(>  ^^ 

3.  When  she  is  living  separate  and  apart  from  her  hus- 
L  band  by  reason  of  his  desertion  of  her,  or  by  agreement 
^  in  writing  entered  into  between  them,  she  may  sue  or  be 
fij   sued  alone.    [In  effect  July  1st,  1874.] 

Separate  propert7— 15  Cal.  306;  19  Cal.  128;  31  Cal.  333;  32  CaL  90;  36 

CaL  447. 

Sole  traders— sec.  1811  et  teq. 

Homestead— 5  CaL  504;  6  CaL  71;  8  Cal.  66, 74, 347;  9  Cal.  96;  10  CaL 
286;  14  CaL  506. 

I         Between  herself  and  husband— 3  CaL  321. 
\         Zitvii^  separate— abandonment,  49  CaL  34, 308. 
Foreclosnre— 53  Cal.  456. 

Soope  of  section— generally,  3  CaL  83, 312;  9  Cal.  321;  15  Cal.  311;  17 
CaL  878:  18  Cal.  336, 526;  22  Cal.  457;  35  Cal.  214;  38  CaL  230;  42  CaL  406; 
N  CaL  m;  53  CaL  456. 

371.  If  a  husband  and  wife  be  sued  together  the 
e  may  defend  for  her  own  right,  and  if  the  husband 
neglect  to  defend,  she  may  defend  for  his  right  also. 
Wiie  defending-5  Cal.  387;  9  CaL  315. 

RJ       §  372.  When  an  infant,  or  an  insane  or  incompetent 
l^  person  is  a  party,  he  must  appear  either  by^  his  general 
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66  'MO 

74    o5 

75  699 

373 

ccp 

56  322 

63  562 

64  594 

66    53 

66  360 

74    55 
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in  which  the  action  is  pending  in  each  case.  A  ^ardian 
ad  litem  may  be  appointed  in  any  case,  when  it  is  deemecl 
by  the  court  in  whicli  the  action  or  proceeding  is  prose- 
cuted, or  by  a  judge  tliereof,  expedient  to  represent  the 
Infant,  insane  or  incompetent  person  in  the  action   or 

Sroceeding,  notwithstanding  he  mav  have  a  general  guar- 
ian  and  may  have  appeared  by  him.    [In  effect  ^pril 
15th,  1880.] 
Infant-19  Cal.  210, 629;  31  CaL  274;  32  Cal.  111. 
Minor— rights  and  liabilities  of,  Ciyll  Code,  sees.  41, 42. 

anardian  of  minor— sees.  1747-1759;  9  Cal.  638;  16  Cal.  904;  20  CaL  676: 
43  Cal.  484;  and  generally,  see  32  CaL  116,  and  sees.  373, 375, 376, 793, 79S. 

Insane  or  incompetent  person— Civil  Code,  sees.  36, 38-41 ;  guardian 
of,  sees.  1763-1766. 

§  373.  When  a  guardian  ad  litem  is  appointed  by  the 
court,  he  must  be  appointed  as  follows : 

1.  When  the  infant  is  plaintiff,  upon  the  application  of 
thp  infant,  if  he  be  of  the  age  of  fourteen  years,  or  if 
under  that  age,  upon  the  application  of  a  relative  or  friend 
of  the  infant; 

2.  When  the  infant  is  defendant,  upon  th6  applicatiou 
of  the  infant,  if  he  be  of  the  age  of  fourteen  years,  and 
apply  within  ten  days  after  the  service  of  the  summons, 
or  if  under  that  age,  or  if  he  neglect  so  to  apply,  then 
upon  the  application  of  a  relative  or  friend  of  the  infant, 
or  of  any  other  party  to  the  action; 

3.  When  an  insane  or  incompetent  person  is  party  to  an 
action  or  proceeding,  upon  the  application  of  a  relative  or 
friend  of  such  insaue  or  incompetent  person,  or  of  any 
other  party  to  the  action  or  proceeding.    [In  effect  Aiiril   , 
15th,  1880.] 

Gruardian  of  minor— see  note  to  last  section. 
G-aardian  of  insane  or  incompetent  person— sec.  372n. 

§  374.  An  unmarried  female  may  prosecute,  as  plaint- 
iff, in  an  action  for  her  own  seduction,  and  may  recover 
therein  such  damages,  pecuniary  or  exemplary,  as  are  as- 
sessed in  her  favor. 

Exemplary  damages— see  Civil  Code,  sec.  3294. 

§  375.  A  father,  or  in  case  of  his  death  or  desertion  of 
his  family,  the  mother,  may  prosecute  as  plaintiff  for  the 
seduction  of  the  daughter,  and  the  guardian  for  the  seduo* 
tion  of  the  ward,  though  the  daughter  or  ward  be  not  liv- 
ing with  or  in  the  service  of  the  plaintiff  at  the  time  of 
the  seduction  or  afterward,  and  there  be  no  loss  of  service. 

Q-aardian  ad  litem— sec.  372;  appointment  of,  sec.  373. 

Gkiardian  and  ward— sec.  376n. 
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§  376.  Afather,orincaseof  his  death  or  desertion  of  his 
family,  the  mother,  may  maintain  an  action  for  the  injury 
or  deatb  of  a  minor  child,  and  a  guardian  for  the  injurr  or 
death  of  his  w^rd,  wlien  such  injury  or  death  is  caused  by 
the  \vTongf ul  act  or  neglect  of  another.  Such  action  may 
be  maintained  against  the  person  causing  the  injury  or 
death,  or  if  such  person  be  employed  by  another  person 
-who  13  responsible  for  his  conduct,  also  against  sucn  other 
person.     L^^  effect  July  1st,  1874.] 

I>eath— 25  CaL  434;  and  see  sec.  377». 

Groardian  and  ward— sees.  1768-1776,  and  Clril  Code,  sees.  236-257. 

377 

§  377.  When  the  death  of  a  person,  not  being  a  minor,      ccp 

is  caused  by  the  wrongful  act  or  neglect  of  another,  his    84  521 
heirs  or  personal  representatives  may  maintain  an  action    ^  148 
for  damages  against  the  person  causing  the  death,  or  if    g-. 
such  person  be  employed  by  another  person  who  is  re-    Jjp 
sponsible  for  his  conduct,  then  also  against  such  other    no  283 
person.     In  every  action  under  this  and  the  preceding 
section,  such  damages  may  be  given  as  under  all  the  cir- 
cumstances of  the  case  may  be  just.    [In  effect  July  1st, 
1874J 

Maintaiziing  action—l^f  ore  Codes,  who  could  sue,  25  Cal.  435. 

Bamages— extent  of,  34  Cal.  153;  44  CaL  46;  45  Cal.  324;  49  Cal.  323. 

§  378.^  All  persons  having  an  interest  in  the  subject  of 
the  action  ana  in  obtaining  the  relief  demanded,  may  be 
joined  as  plaintiffs,  except  when  otherwise  provided  in  • 
this  title. 

Joinder  of  plaintiffs— see  5  Cal.  149;  8  CsQ.  77, 514;  10  Cal.  302;  24  Cal. 
172;  25  Cal.  212;  26  Cal.  337;  31  Cal. 420;  33  Cal.  497;  37  CaL  84, 183. 

Ootenanta— see.  381. 

Special  partners— Civil  Code,  sec.  2492. 

Other  parties— bringing  in,  sec.  389. 

Iifiisj  cinder  and  non-joinder,  generally— sec.  430n. 

§  379.  Any  person  may  be  made  a  >lef  endant  who  has 
or  claims  an  interest  in  the  controversy  adverse  to  the 
plaintiff,  or  who  is  a  necessary  party  to  a  complete  de- 
termination or  settlement  of  the  question  involved  therein. 
And  in  an  action  to  determine  the  title  or  right  of  posses- 
sion to  real  property  which,  at  the  time  of  the  commence- 
ment of  the  action,  is  in  the  possession  of  a  tenant,  the 
landlord  may  be  joined  as  a  party  defendant. 

Second  sentence  of  section— added  by  Code. 

All  interested  or  necessary  parties— made  defendants,  sec.  382n;  1 
Cal.  478;  12  Cal.  103;  14  Cal.  279;  17  Cal.  262, 467;  22  CaL  200;  38  CaL  514; 
39  CaL  ^9;  45  CaL  263. 
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Bqnity  caiea— original  Bection,  limited  to,  9  CaL  28B;  bat  see  87  Gal. 

889. 


Ejectment— before  Code,4  Cal.  70;  6  Gal.  33;  9  Cal.270;  11  CaL  966; 
CaU  200;  28  CaL  635;  33  Cal.  488;  under  Code,  63  Cal.  306. 

Joining  landlord-CivU  Code,  sec.  1949;  19  CaL  632;  32  CaL  483;   99 
Cal.  393;  60  Cal.  250. 

ForedoBore— sec.  726. 

Oorporation  stockholders— Const  CaL  art  12,  sees.  8, 4;  Ciyil  Code* 
sec.  322. 

Tra8ts-7  CaL  92;  30  Cal.  455,596. 

Salts  against  the  State— Const.  CaL  art  20,  seo.  8.   See,  also^  6  Gal. 
258;  7  Cal.  65. 

Ooanties— as  parties,  see  sec.  867ii. 

Ezecators— not  qualifying,  sec.  1587. 

Defect  of  parties,  etc.— sec.  430n. 

Senrice  on  portion  of  defendants— sec.  414  and  note. 
^f»       Associates— suing  by  cinnmon  name,  sec.  888. 

^        §  380.  In  an  action  brought  by  a  person  out  of  posses- 
sion of  real  property,  to  determine  an  adverse  claim  of  an 
interest  or  estate  therein,  the  person  making  such  adverse 
claim  and  persons  in  possession  may  be  joined  as  defend- 
ants, and  it  the  judgment  be  for  the  plaintiff,  he  may  haire 
a  writ  for  the  possession  of  the  premises,  as  against  tlie 
380      defendants  in  the  action,  against  whom  the  judgment  bas 
g^cp'     passed.    [In  effect  July  1st,  1874.] 
80  465        ^Tit  of  possession— sec.  6829. 
8.3  172        Additional  parties— sec.  389. 

Objections  as  to  joinder— sec.  430n,  and  subd.  4. 
381 

^cp  §  381.  Any  two  or  more  persons  claiming  any  estate  or 

^  }^'^  interest  in  lands  under  a  common  source  of  title,  whether 
holding  as  tenants  in  common,  joint  tenants,  coparceners, 
or  ii^  severalty,  may  unite  in  an  action  against  any  person 
claiming  an  adverse  estate  or  interest  therein,  for  the  pur- 
pose of  aetermining  such  adverse  claim,  or  of  establisli- 
mg  such  common  source  of  title,  or  of  declaring  the  same 
to  oe  held  in  trust,  or  of  removing  a  cloud  upon  the  same. 
[In  effect  July  1st,  1874.] 
Ootenants,  as  several  parties— sec.  384. 
Joint  tenants— before  this  enactment,  7  Oal.  847. 

Tenants  in  common— before  this  enactment.  6  Cal.  149,  501:  8  Gal. 
187: 12  CaL  430:  16  Cal.  461 :  17  CaL  237;  under  this  section,  16  Osd,  871  s 
20  Cal.  IfiO;  21  Cal.  583;  30  Cal.  484. 

Executors,  etc.— Joinder  of,  see  sees.  1452, 1581  et  uq.*,  20  OaL  680;  21 

CaL  202;  45  CaL  631. 

BepleTin— by  tenant  in  common,  see  replevin,  sec.  426a. 

Connected  interest— 24  Cal.  177. 
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I'ney  are  severally 


§  382.  Of  the  parties  to  the  action;  those  who  are  united 
in  interest  must  be  joined  as  plaintiffs  or  defendants  ;  but 
if  the  consent  of  any  one  who  should  have  boeu 
plaintiff  cannot  be  obtained,  he  may  be 
ant,  the  reason  thereof  bem^^tated  ' 
when  the 
of  many 
it  is  imps 
or  more  n 

General!. 

All  partU 
&3Cal.3S. 
Befiisal  ti 
Ooxnxnoa 
Parties,  n 
Joinder— <  ^ 

§  383.  Persons  -severally  liable  upon  the  same  obliga* 
tion  or  instrument,  including  the  parties  to  bills  of  ex- 
change and  promissory  notes,  and  sureties  on  the  same  or 
separate  instruments,  may  all  or  any  of  them  be  included 
In  the  same  action,  at  the  option  of  the  plaii^tiff. 

See  sees.  414, 578, 579;  6  Gal.  176;  25  Cal.  520;  29  Cal.  4#;  48  Gal.  234. 

§  384.  All  persons  holding  as  tenants  in  common,  joint 
tenants  or  coparceners,  or  any  number  less  than  all,  may  91' 593 
jointly  or  severally^i^mmence  or  defend  any  civil  action, 
or  proceeding  for  the  enforcement  or  protection  of  the  38i 
fights  of  such  party. 

Oo-daimants— uniting  as  plaintlffw,  sec.  881. 

Mining  olaim— error  as  to  Jolncler  of  tenants  in  common,  52  GAl.  268.    ;^  s  5 

§  385.  An  action  or  proceeding  does  not  abate  by  the  ^T^o 
death  or  any  disability  of  a  party,  or  by  the  transfer  of  ^ 
any  interest  therein,  if  the  cause  of  action  survive  or  con- 
tinue. In  case  of  the  death  or  any  disability  of  a  party, 
the  court,  on  motion,  may  allow  the  action  or  proceeding 
to  be  continued  by  or  against  his  representative  or  suc- 
cessor in  interest.  In  case  of  any  other  transfer  of  inter- 
est, the  action  or  proceeding  may  be  continued  in  the 
name  of  the  original  party,  or  the  court  may  allow  the 

Srson  to  whom  the  transfer  is  made  to  be  substituted  in 
B  action  or  proceeding.    [In  effect  July  1st,  1874.] 
Ooniftmction  of  section— 51  Cal.  153. 

Bnbstitation— of  representatiyes  or  successors,  5  Gal.  281 ;  20  Gal.  68; 
ttCaL  350;  31  Cal.  333;  32  Gal.  493;  49  Cal.  347:  53  Cal.  3;  £x  parte  Tin- 
kom,  Feb.  24tb,  1880;  Jordan  v.  Ha1>ert,  March  4th,  1880. 

Death— snggestion  of,  13  Gal.  591 :  21  Cal.  445;  Judson  9.  Love,  85  CaL 
»;  40  Cal.  96;  44  Gal.  284«  45  CaL  337. 

CODB  CiV.  PBOO.— 1».  • 
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ccp 
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cop 
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Appeal— effect  of  death  or  disability  on,  sec.  5Sn,  and  sec.  129;  8a> 
preine  Ct.  rule  14. 

Attachment— deatb  dissolyes,  29  Cal.  967;  47  Gal.  $22;  50  CaL  961 

Transfer  of  interest— sec.  740;  29  Cal.  446;  90  CaL  467;  94  CaL  90;  S7 
Cal.  388;  46  Cal.  675;  49  Cal.  203, 347;  64  Cal.  386. 

Survival— of  cause  of  action:  i;]ectment,  60  Cal.  Ka, 

§  386.  A  defendant  against  whom  an  action  is  pending 
upon  a  contract,  or  for  specitic  pei-sonal  property,  may,  at 
any  time  before  answer,  upon  affidavit  that  a  person  not  a 
party  to  the  action  makes  against  him,  and  without  any 
collusion  with  him,  a  demand  upon  such  contract,  or  for 
such  property,  upon  notice  to  such  person  and  the  ad- 
verse party,  apply  to  the  court  for  an  order  to  substitute 

386  such  person  in  his  place,  and  discharge  him  from  liability 
iii^^B  ^^  cither  party,  on  his  depositing  in  court  the  amoant 

111  393  claimed  on  the  contract,  or  delivering  the  property,  or  its 

value,  to  such  person  as  the  court  may  airect;  and  the 

386  court  may,  in  its  discretion,  make  the  order.  And  when- 
^^E  ever  conflicting  claims  are  or  may  be  made  upon  a  person 
fis  16a  ^^'  ®^  relating  to  personal  property,  or  the  performance  of 
ge  4>j  an  obligation,  or  any  portion  thereof,  such  person  may 
69  153  bring  an  action  against  the  conflicting  claimants  to  com- 
72  284  pel  tnem  to  interplead  and  litigate  their  several  claims 
72  516  *  among  themselves.  The  order  of  substitution  may  be 
Vl  0^-  made,  and  the  action  of  interpleader  may  be  maintained, 
'^  '^'   and  the  applicant  or  plaintiff  be  discharged  from  liability 

33.^    to  all  or  any  of  the  conflicting  claimants,  although  theiz 
ecp    titles  or  claims  have  not  a  common^  ori^n,  or  are  not 
*  52  511  identical,  but  are  adverse  to  and  independent  of  one  an- 
53  744  other.    [In  effect  March  3rd,  1881.] 
^  g"^     Interpleader-8CaL802. 

60  125     §  387.    Any  person  may,  before  the  trial,  intervene  in 

61  556  QQ  action  or  i)roceeding,  who  has  an  interest  in  the  matter 
I  ^  fJl  in  litigation,  in  the  success  of  either  of  the  parties,  or  an 

g^  47f,  interest  against  both.    An  intervention  takes  place  when 

65   73.a  third  person  is  permitted  to  become  a  party  to  an  action 

^or  proceeding  between  other  persons,  either  by  joining 

^g.*     the  plaintiff  in  claiming  what  is  s6ught  by  the  complaint, 

cep      o^  ^y  uniting  with  the  defendant  in  resisting  the  claims 

97  455   of  the  plaintiff,  or  by  demanding  anything  adversely  to 

both  the  plaintiff  and  the  defendant,  and  is  made  by  com- 

387  plaint,  setting  forth  tbe  grounds  upon  which  the  interven- 
ccp    tion  rests,  filed  b^  leare  of  the  court  and  served  upbn  the 

lOi  .^H  parties  to  the  action  or  proceeding  who  have  not  appesa>ed, 

387  and  npon  the  attorneys  of  the  parties  who  have  appeared, 
ccp      who  may  answer  or  demur  to  it  as  if  it  were  an  orifidnal 

112  651    complaint    [In  effect  July  1st,  1874.] 
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§§ 


^Intervention's  Oal.  281.  fiM;  6  C»l.  256, 376;  7  Cftl.  SS;  8  CaL  070:  10 


Eminent  domain—Intexrentlon  in,  sec.  1346. 
Oomplaint— generally,  see  sec.  426,  and  notes. 
,    Demnzrer-sec.  430.  • 

Answer-HBec.  437. 

§  388.    When  two  or  more  persons,  associated  in  any 

.business,  transact  such  business  under  a  common  name, 

whether  it  comprise  the  names  of  such  persons  or  not, 

the  associates  may  be  sued  by  such  common  name,  the 

fep  'summons  in  such  cases  beiuj;  served  on  one  or  more  of  the 

1867  associates;  and  the  judgment  in  the  action  shall  bind  the 

;  ^M  joint  property  of  all  the  associates,  in  the  same  manner  as 

^"if  all  had  been  named  defendants,  and  had  been  sued  upon 

^  their  joint  liabUity. 

ugi  ^  Business  associates— common  name,  sec.  414;  8  Cal.  247;  6  Gal.  246; 
^  *  10  Cal.  445;  23  Cal.  356;  80  Cat  204;  39  CaL  83.  See  also,  Martin  v.  Ris- 
gg    Ing,  2  Pac.  Coast  Law  J.  56. 

^       Mining  company^WelSh  v,  Klrkpatrick,  30  Cal.  202. 

455  a3  ^^*  '^^^  court  mav  determine  any  controversy  be- 
^  fween  parties  before  it,  when  it  can  be  done  without  preju- 
443  ^  dice  to  the  rights  of  others,  or  by  saving  their  rights;  but 
£42  .when  a  complete  determination  of  the  controversy  cannot 
ve  had  without  the  presence  of  other  parties,  the  court 
tnust  then  order  them  to  be  brought  in.  And  when,  in  an 
action  for  the  recov^i  #■■■'!  n4lor  personal  property,  a  per- 
>t  a  partg^  to  thoi  ^*-*«ing^an  interest  in  the 
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392 

cep 
51  667 
64  187 
56  175 

60  410 

61  78 
63  500 
66  344 
73  184 
77  131 

79  606 

80  809 
83  184 
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ccp 
86    97 
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S  392. 

%  S93. 
§  894. 
I  395. 
§896. 

397. 
896. 
399. 
400. 


TITLE  IV. 

Of  the  Place  of  Trial  of  CivU  Actloxis. 

Certain  actions  to  be  tried  wliere  the  snbieet  or  some  part  there- 
of is  situated. 

Otlier  actions,  wbere  the  canse  or  some  part  thereof  aroee. 

Place  of  trial  of  actions  ajptinst  coanties. 

Other  actions  according  to  the  residence  of  the  imrties.  . 

Action  may  be  tried  in  any  county,  unless  the  defendant  av- 
mand  a  trial  in  the  proper  county. 

Place  of  trial  may  be  cbsmged  in  certain  cases. 

When  judge  is  disqualified,  cause  to  be  transferred. 

Papers  to  be  transmitted.   Costs,  etc.  Jurisdiction,  ete. 

Proceedings  after  Judgment  in  certain  cases  transf erreo. 

§  392.  Actions  for  the  following  causes  must  be  tn®J 
in  the  county  in  which  the  subject  of  the  action,  or  s<>**^ 
part  thereof  is  situated,  subject  to  the  power  of  tne  cour* 
to  change  the  place  of  trial,  as  provided  in  this  Coae : 

1.  For  the  recovery  of  real  property,  or  of  an  ©^taw  w 
interest  therein,  or  for  the  determination,  in  any  i^™'  "* 
such  right  or  interest,  and  for  injuries  to  real  property, 

2.  For  the  partition  of  real  property;  __^      _^„   __ 

3.  For  the  forecloanrft  of  all   '^^flj^^^^^y.^^,  n  p 

|o  Belected 
Iction.     [lu 

L  321;  iscal. 


* 


;  ffrotinds  of, 


PLACE  OF  TSaAIj, 


393-5 


actioiw— sec.  9S9n,  sec.  393. 
Ofllcer — aetion  against,  sec.  393,  sabd  2. 
Penalty— or  forfeiture,  statutory,  sec.  393,  snbd.  1. 
Seal  propertf— actions  concemlnsr,  sec.  392. 
Beftidez&ce— of  defendants,  sec.  395. 
Xransfer— of  case.  sees.  396-400. 
T^raxisitory  action8-«ec.  395. 
Tv^o  coiuitie8-«ec.  392n;  sec.  393,  Sttbd.  1. 
"Wronfir  county— sec.  396;  397,  sabd  I. 


§  393.  Actions  for  the  followinf?  canses  must  be  tried 
in  tbe  county  where  the  cause,  or  some  part  thereof,  arose; 
8ii"b ject  to  the  like  power  of  the  court  to  change  the  place 
of  trial: 

1.  Kortbe  recovery  of  a  penalty  or  forfeiture  imposed 
by  statute;  except  that,  when  it  is  imposed  for  an  onense 
comxnitted  on  a  lake,  river,  or  other  stream  of  water,  sit- 
uated in  two  or  more  counties,  the  action  may  be  brought 
in  any  county  bordering  on  such  lake,  river,  or  stream, 
and.  opposite  to  the  place  where  the  offense  was  commit- 
ted* 

2.  Asainst  a  public  officer,  or  person  especially  ap- 
pointed to  execute  his  duties,  for  an  act  done  by  him  in 
virtue  of  his  office,  or  against  a  person  who,  by  his  com- 
mand or  in  his  aid,  does  anything  touching  the  duties  of 
sncli  ofificer. 

^ct  done  by  public  officer— 9  Cal.  420.  Local  action— sec.  392». 

g  394.     An   action   against  a  county,    or   city  and 
county,  may  be  commenced  and  tried  in  siicli  county,  or 
city  and  county,  unless  such  action  is  brought  by  a  county,  ' 
or  city  and  county,  in  which  case  it  may  be  commenced  \ 
and  tried  in  any  county,  or  city  and  county,  not  a  party  ' 
thereto.    [In  effect  March  3rd,  1881.] 

g  395.  In  all  other  cases,  the  action  must  be  tried  in 
tbe  county  in  which  the  defendants,  or  some  of  them,  re- 
side at  the  commencement  of  the  action;  or,  if  none  of 
tbe  defendants  reside  in  the  State,  or,  if  residing  in  this 
State,  and  the  county  in  which  they  reside  is  unknown  to 
tbe  plaintiff,  the  same  may  be  tried  in  any  county  which 
tbe  plaintiff  may  designate  in  his  complaint;  and  if  the 
defendant  is  about  to  depart  from  the  State,  such  action 
may  be  tried  in  any  county  where  eithel:  of  the  parties  re- 
side, or  service  is'had;  subject,  however,  to  the  power  of 
tlie  conrt  to  change  the  place  of  trial  as  provided  in  this 
Code. 

Ooonty  where  defendants  reside— 15  Cal.  418. 

Heriitftnce  cf  corporation— 22  CaL  537. 
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^«^4>    §  396.  If  the  county  in  which  the  action  is  commenced 
^  (^  -v  .s  not  the  proper  county  for  the  trial  thereof,  the  action 
^   may,  notwithstanding,  oe  tried  therein,  unless  the  de- 
fendant, at  the  time  he  appears  and  answers  or  demurs, 
files  an  affidavit  of  merits,  and  demands,  in  writing,  that 
396     the  trial  be  had  in  the  proper  county. 

.9<^P .       Motion— time  of  making,  3  Cal.  438;  6 Gal.  117;  9  CaL  643;  28  Cal.  246; 
.>4  407     88  Cal.  660. 

'?7  ^f  Affidavit  of  merits— Johnson  v.  Hyman,  Jan.  Term,  1875,  not  re- 

..,  J,  ported. 

!%  VS  Demand— does  not  mean  notice  of  motion,  Estrada  v.  Orena,  Miarch 

M  501  23rd,  1880. 

!'^  HI       §  397.  The  court  may,  on  motion,  change  the  place  of 

60  154    ^^^^^  ^^  ^^®  following  cases : 

79  33        1.  When  the  county  designated  in  the  complaint  is  not 

80  561     the  proper  county; 
H3  497        2.  When  there  is  reason  to  believe  that  an  impartial 

trial  cannot  be  had  therein;  <?p 

^^'^         3.  When  the  convenience  of  witnesses,  and  the  ends  of  sub  4 

66  328     justice  would  be  promoted  by  the  change;  }g2J 
Ql   T5        4.  When  from  any  cause  the  judge  is  disqualified  from  ^ 

79   50  acting. 

Change  of  venne— generally,  9  CaL  607,642;  15  Cal.  418;  23  CaL  127; 

398  28  Cal.  245 ;  82  Cal.  208 ;  37  Cal.  190 ;  46  CaL  246. 

,^^!P  Appeal— from  order  as  to  change  of  venue,  sec.  939,  subd.  3. 

^  216  ^^^  ^®  proper  count7-13  CaL  321 ;  22  CaL  537 ;  47  Cal.  192. 

64  300  Impartial  trial-nnlikely,  3  Cal.  410;  6  CaL  555;  23  CaL  378;  46  CaL 

67  331  248. 

Oonvenienco  of  witnesses- 15  CaL  418;  47  Cal.  192|  48  CaL  460;  49 
Cal.  454. 

Bias  of  judge-sees.  1431,-1432;  12  CaL  500;  23  CaL  168, 693;  24  CaL  31, 

75;  53  CaL  251. 

398  ~^  §  398.    If  an  action  or  proceeding  is  commenced  or 
cep    pending  in  a  court,  and  the  ]udge  or  Justice  thereof  is  dis- 
97  119  qualified  from  acting  as  such,  or  if,  from  any  cause,  the 
y^  3(i2  court  orders  the  place  of  trial  to  be  changed,  it  must  be 
transferred  for  trial  to  a  court  the  parties  may  agree  upon, 
by  stipulation  in  writing,  or  made  in  open  court  and!  en- 
tered in  the  minutes;  or,  if  they  do  not  so  agree,  then  to 
the  nearest  court  where  the  like  objection  or  cause  for 
making  the  order  does  not  exist,  as  follows : 

1.  If  m  a  Superior  Court,  to  another  Superior  Court.  j 

2.  If  in  a  Justice's  Court,  to  another  Justice's  Court  in 
the  same  county. 

[In  effect  March  3rd,  1881.] 
Sqpezseded  courts— sec.  76it. 


•''  ^ 
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§  399.  When  an  order  is  made  transferring  an  action  or 
piooeedingior  trial,  the  clerk  of  the  court,  or  justice  of  the 
peace,  must  transmit  the  pleadings  and  papers  therein  to 
the  clerk  or  justice  of  the  court  to  which  it  is  transferred. 
The  costs  and  fees  thereof,  and  of  filing  the  papers  anew, 
mnst  be  paid  by  the  party  at  whose  Instance  the  order 
was  made.  The  court  to  which  an  action  or  proceeding  is 
transferred  has  and  exercises  over  the  same  tne  like  juris- 
diction as  if  it  had  been  originally  commenced  therein. 

§  400.  When  an  action  or  proceeding  affecting  the 
title  to  or  possession  of  real  estate  has  been  brought  in  or 
transferred  to  any  court  of  a  county  other  than  the  county 
in  which  the  real  estate,  or  some  portion  of  it,  is  situated, 
the  clerk  of  such  court  must,  after  final  iudgment  there- 
in, certify  under  bis  seal  of  office,  and  transmit  to  the 
corresponding  court  of  the  county  in  which  the  real  estate 
affected  by  the  action  is  situated,  a  copy  of  the  judgment. 
The  clerk  receiving  such  copy  must  file,  docket,  anorecord 
the  iudgment  in  the  record  of  the  court,  briefly  designat- 
ing it  as  a  judgment  transferred  from  — -  court  (naming 
tlie  proper  court). 


> 
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TITLE  V. 

Of   the    Maimer    of   Commencing  Civil 

Actions. 

$  405.  Actions,  how  commenced. 

§  406. .  Complaint*  how  indorsed.  When  sommons  may  be  issaecl,  and 
how  waived. 

I  407.  Summons,  how  Issued,  directed,jmd  what  to  contain. 

§  408.  Alias  summons. 

§  409.  Notice  of  the  pendency  of  an  action  affecting  the  title  to  real 
property. 

S  410.  Summons,  how  served  and  returned. 

I  411.  Summons,  how  served. 

I  412.  Publication  when  defendant  is  absent  from  the  State,  con- 
cealed, or  a  foreign  corporation  having  no  agent,  etc. 

%  413.  Manner  of  publication  andf  appointment  of  attorney. 

I  414.  Proceedings  where  there  are  several  defendants,  and  part  only 
are  served. 

S  415.  Proof  of  service,  how  made. 

§  416.  When  Jurisdiction  of  action  acquired. 

§  405.   Civil  actions  in  the  courts  of  this  State  are     - 
commenced  by  filing,  a  complaint.     [In  effect  July  Ist,  3 

405  3874.  1(J| 

cop  Commencement— generally,  4  Cal.  280 ;  10  Cal.  374 ;  21  Cal.  S51 ;  29  CaL      ! 

59  473      238;  34  Cal.  165.   Demand  before,  pleading,  sec.  426n.   Pendency  of  ao- 
69  526      tion  from,  sec.  1049. 

79  585        Issuance  of  summons— embraced  before  Amdt.  1874, 18  CaL  639;  19 
CaL  577.   Compare  as  to  LmiTATioirs,  sec.  350  and  note. 

cop  §  406.   The  clerk  must  indorse  on  the  complaint  the 

53  246  day,  month,  and  year  that  it  is  filed;  and  at  any  time 

69  526  within  one  year  thereafter,  the  plaintiff  may  have  a  sum- 

.  mens  issued;  and  if- the  action  be  brought  against  two  or 

^"^  more  defendants,  who  reside  in  different  counties,  may 

99   >Jqp^  have  a  summons  issued  for  each  of  such  counties  at  the 

same  time.    But  at  any  time  within  the  year  after  the 

406  complaint  is  filed,  the  defendant  may,  in  writing,  or  by 
ccp  appearing  and  answering  or  demurring,  waive  the  issuing 

inn  -??    ®^  summons;  or,  if  the  action  be  brought  upon  a  joint 

101  64?    contract  of  two  or  more  defendants,  and  one  of  them  has 

*■    appeared  within  the  year,  the  other  or  others  may  be 

served  or  appear  after  the  year,  at  any  time  before  trial. 

[In  effect  July  1st,  1874.] 

One  year— mandatory,  53  Cal.  245;  no  definite  period  before  Amdt. 
1860, 35  Gal.  300. 
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Delay— as  to  issuance  of  summons.  35  CaL  296;  as  to  serrice  of  sum- 
mons, see  sec.  410n.   Want  of  prosecution,  generally,  sec.  N4n. 

Summons— issuance  of,  generally^  34  Cal.  166:  36  Cai.  586.  Wairer  of 
issiumce.  4  Cal.  2dl.  See  Admisbioit,  sec.  415;  Apfkasavob,  sec. 
1014;  COHSSNT,  sec.  283n. 

Clerk's  iodorsement—as  to  ministerial  ofiLcors  generally,  see  see. 

262to. 

Libel  and  slander  suits— Security  for  l)eginnlng,  see  Btats.  1871-73( 
p.  533. 

Ai^arance— sees.  476, 1014. 

Alias  suinxnons— sec.  408. 

Besidence  of  defendants— In  different  counties,  see  sec  78  as  to 

rBOOB&B. 

Joint  contract-Hsee  sec  414. 

SUMMONS  OBIVERALLT. 

Alias-eec.  408. 

Amendment  of— sec  473f». 

Oommencement  of  action— not  element  of,  sao.  lOBii. 

Contents  of— sec  407s.     * 

Defendants-see  SaWBikL  Dsvxitdakts. 

Delay— sec.  410n. 

bsnance  of— sees.  405n,  406  and  note. 

Jarisdiction— by  service,  sec.  416  and  note.    - 

Libel  and  slander— security  for  suit,  sec  466ii. 

Lis  pendens— sec.  409. 

Person— authorized  to  serve,  sec  410  and  note. 

Pablication— service  by,  sees.  412, 413,  md  notes. 

Proof  of  service— sees.  410, 416,  and  notes. 

Service  of— proof ,  tuprof  by  publication,  supra:  mode  of,  sec  411 
ttd  notes;  also  sec  410,  Copt  Cohplautt,  note;  by  whom  made,  see 
nB80H,«ttpra;  setting  aside,  416». 

.Several  defendaiits— part  served,  sec.  414  and  note;  extra  time  for 
'»Tlce,8ec.406.  *07 

Ccp 
.407.  The  snmmona  most  bo  directed  to  the  defendant,      ^  Boe 
Signed  by  the  clerk,  and  issued  under  the  seal  of  the     ^^  ^^ 
court,  and  must  contain: 

!•  The  names  of  the  parties  to  the  action,  the  court  in 
whidi  it  is  brought,  and  the  county  in  which  the  com-    ^ 
plaint  is  filed;  iwJao 

2.  A  statement  of  the  nature  of  the  action  in  general 
terms; 

3<  A  direction  that  the  defendant  appear  and  answer 
toe  complaint  within  ten  days,  if  the  summons  is  served 
Jjthin  the  county  in  which  the  action  is  brought;  within 
wirty  days,  if  served  elsewhere; 

i  In  an  action  arising  on  contract,  for  the  recovery  of 
*i>oney  or  damages  only,  a  notice  that  unless  the  defend- 


cep 
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ccp  ant  80  appears  and  answers,  the  plaintiff  will  take  juds- 

^^  ^^  xnent  for  the  sum  demanded  in  the  complaint  (stating  it); 

'?o  l^  5.  In  other  actions,  a  notice  that  unless  defendant  so 

59  141  appears  and  answers,  the  plaintiff  will  apply  to  the  court 

65  98  for  the  relief  demanded  in  the  complaint.    The  name  of 

67  897  the  plaintiff's  attorney  must  be  indorsed  on  the  summons. 
76  611  [In  effect  March  26th,  1880.] 

Process— generally,  see  sec.  78». 

Style  of  process— Const.  CaL  art.  6,  sec  20;  Political  Code,  sec.  SO. 

Title  of  conrt-d  CaL  192. 

Contents  of  summons— Subd.  1,  Parties,  44  Cal.  630.  Sxtbd.  3,  Cliar- 
acter  of  action.  28  Cal.  151;  41  Cal.  814;  52  Gal.  578.  Subd.  3,  Time  to 
appear,  1  Cal.  416 ;  5  Cal.  62. 466;  and  particnlarly  see  44  Cal.  855.  Subi>. 
4,  Notice  for  money  default,  2  Cal.  241.  Subd.  5,  Notice  of  appUcation 
for  relief  demanded,  8  CaL  619;  53  Cal.  253;  generally,  2  CaL  193;  7  CaL 
584;  18  Cal.  420. 

AbbroviationSy  etc.— sec.  186. 

Amendments— sec.  473. 

§  408.    If  the  summons  is  returned  without  bein^ 

408      served  on  any  or  all  of  the  defendants,  or  if  it  has  been 

lost,  the  clerk,  upon  the  demand  of  the  plaintiff,  mav 

issue  an  alias  summons,  in  the  same  form  as  the  original. 

[In  effect  February  16th,  1876.] 

Alias  summons— not  too  late,  48  CaL  464;  and  for  delay  as  to  sum 
mens,  generally,  see  sec.  4i0n ;  when  unnecessary,  40-CaL  572. 

§  409.  In  an  action  affecting  the  title  or  the  right  of 
possession  of  real  property,  the  plaintiff,  at  the  time  of 
Uling  the  complaint,  and  the  defendant,  at  the  time  of 
filing  his  answer,  when  affirmative  relief  is  claimed  iu 
such  answer,  or  at  anv  time  afterward,  may  record  in 
the  office  of  the  recorder  of  the  county  in  which  the 
409  property  is  situated  a  notice  of  the  pendency  of  the  action, 
ccp      containing  the  names  of  the  parties  and  the  object  of  the 

68  152 ,  action  or  defense,  and  a  description  of  the  property  in 
74  265  I  that  county  affected  thereby.     From  the  time  of  filing 
70  122    such  notice  for  record  only  shall  a  purchaser  or  incum- 
brancer of  the  property  affected  thereby  be  deemed  to 
have  constructive  notice  of  the  pendency  of  the  action, 

409    ||,Qd  only  of  its  pendency  against  parties  designated  by 
96^304  ^®"^  '®*^  names.    [In  effect  July  1st,  1874.] 

Lis  pendens— 13  Cal.  307, 591;  15  CaL  263;  17  CaL  149;  18  CaL  102,  205; 
21  Cal.  107:  22  CaL  200:  23  Cal.  88, 355, 409:  24 CaL  427:  27  CaL  60;  28  Cal. 
194;  84  CaL  611;  36  Cal.  390;  43  CaL  253, 643;  51  Cal.  478. 

Alienation— by  person  in  possession,  sec.  747. 
Partition— recording  notice  of  suit,  sec.  755. 

§  410.  The  summons  may  be  served  by  the  sheriff  of 
410  the  county  where  the  defendant  is  found,  or  by  any  other* 

cop 
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person,  over  the  age  of  eighteen,  not  a  party  to  the  action. 
A  copy  of  the  complaint  must  be  served  with  the  sum- 
mons, unless  two  or  more  defendants  are  residents  of  the 
same  county,  in  which  case  a  copy  of  the  complaint  need 
ODly  be  served  upon  one  of  such  defendants.  When  the 
snmmons  is  served  by  the  sheriff,  it  must  be  returned, 
with  his  certificate  of  its  service,  and  of  the  service  of  any 
copy  of  the  complaint,  where  such  copy  is  served,  to  the 
Office  of  the  clerk  from  which  it  issued.  When  it  is  served 
by  any  other  person,  it  must  be  returned  to  the  same  place, 
with  an  affidavit  of  such  person  of  its  service,  and  of  the 
service  of  a  copy  of  the  complaint,  where  such  copy  is 
served.    [In  effect  July  Ist,  1^74.] 

Lons— manner  of,  sec.  411  and  notes. 


Gal.  279;  41 


,   Hm  a«rva«i0  M...^ 

(XL  49;  47  Cal.  614;  48  Cat  464;  In  Issuuitf  » 
ecatUm,  generally,  see.  fi04ji. 

§  411.  The  summons  must  be  served  by  delivering  a 
eopy  thereof,  as  follows : 

1.  If  the  suit  is  against  a  corporation  formed  under  the 
laws  of  this  State,  to  the  president  or  other  head  of  the 
corporation,  secretary,  cashier,  or  managing  agent  thereof; 

2.  If  the  suit  is  against  a  foreign  corporation,  or  a  non- 
resident joint  stock  company  or  association,  doing  busi- 
ness and  having  a  managing  or  business  agent,  caster,  or 
secretary  withm  this  State,  to  such  agent,  cashier,  or 
secretary; 

3.  If  afipainst  a  minor  under  the  age  of  fourteen  years, 
residing  within  this  State,  to  such  minor,  personally,  and 
also  to  his  father,  mother,  or  guardian;  or,  if  there  be 
none  within  this  State,  then  to  any  person  having  the  care 
or  control  of  such  minor,  or  with  whom  he  resides,  or  in 
whose  service  he  is  employed; 

1  H  against  a  person  residing  within  this  State,  who 
lias  been  judicially  declared  to  oe  of  unsound  mind,  or 
fQcapable  of  conducting  his  own  affairs,  and  for  whom  a 
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guardian  has  been  appointed,  to  such  person  and  also  to 
his  guardian; 

5.  If  against  a  county,  city  or  town,  to  the  president  of 
the  board  of  supervisors,  president  of  the  council,  or 
trustees,  or  other  head  of  the  legislative  department 
thereof; 

6.  In  all  other  cases,  to  the  defendant  personally.  [In 
effect  July  1st,  1874.] 

Mode  of  service— statute  the  guide,  11  Cal.  873;  43  Cal.  885;  on  8her> 
Iff.  PoUtlca)  Code,  sees.  4190-4192;  by  telegraph,  sec.  1017;  generally,  9 
Cal.  616;  42  Cal.  484. 

SUBDIVISIONS  1, 2.  Oorporations-6  CaL  185;  10  CaL  342, 444;  41  CaL 
6 16.  Association— business,  seoi  388  and  notes. 

Subdivision  8.  Minor— father  suing,  before  Code,  51  Gal.  615; 
guardian  of,  sec.  372. 

Subdivision  4.  Insane  or  incompetent  person— guardian  of, 
sec.  372;  where  no  guardian,  53  Cal.  737. 

Subdivision  5.  Oonnties  as  parties— see  Bbal  Pabtt  nr  In- 
V£B£8T,8ec.  367n. 

Subdivision  G.  Personal  service— mode  of,  16  CaL  386;  on  attor- 
ney-in-fact, 45  Cal.  455. 

•^  412.  Where  the  person  on  whom  the  service  is  to  be 
made  resides  out  of  the  State,  or  has  departed  from  the 
State,  or  cannot,  after  due  diligence,  be  found  within  the 
State,  or  conceals  himself  to  avoid  the  service  of  sum- 
mons, or  is  a  foreign  corporation,  having  no  managing  or 
business  agent,  cashier,  or  secretary  within  the  State,  and 
the  fact  appears  by  affidavit  to  the  satisfaction  of  the 
court  or  a  judge  thereof,  and  it  also  appears  by  such  affi- 
davit, or  by  the  verified  complaint  on  nle,  that  a  cause  of 
action  exists  against  the  defendant  in  respect  to  whom 
the  service  is  to  be  made,  or  that  he  is  a  necessary  or 
proper  party  to  the  action,  such  court  or  judge  may  make 
an  order  that  the  service  be  made  by  the  publication  of 
the  summons.    [In  effect  March  26th,  1880.] 

Section  generally— 4  CaL  304;  6  Cal.  201;  8  Cal.  449;  12  Cal.  583;  84 
Cal.  641;  47  CaL  144. 

SEBVIOE  BY  PUBLICATION. 

Affldavit-for,  12  CaL  285;  23  Cal.  85;  28  Cai.  149;  30  CaL  611;  81  CaL 
342;  47  Cal.  144;  50  Cal.  498. 

Order— for,  sec.  413;  cannot  direct  issuance  of  summons,  20  Cal.  81. 
Snpplemental  complaint-27  Cal.  300. 
Fictitions  person— against,  45  Cal.  689. 
Justice's  Oonrt— expressly  applied  to,  sec.  849. 
Jurisdiction— see  sec.  83». 

Non-resident— against,  personal  judgment  on,  53  Cal.  635. 
Oonstitntionality— 9  Cal.  Ill;  89  Cal.  489;  44  Cal.  869.   But  see  BeW 
Cher  V.  Cliaml)ers,53  Cal.  636. 
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Direct  attack— strict  constrnction  on,  12  Cal.  100;  47  Cal.  14S. 

Oollateral  attack— favorable  construction  as  to  Superior  Courts,  83 
CaL530;  Hahn  v.  Kelly,  34  Gal.  391;  87  Cal.  458;  44  CaL  359;  49  Cal.  874. 
and  see  IsTBVDinEVTS,  sec.  53n.  Strict  construction,  27  CaL  800;  31 
CaL  342;  60  Cal.  002;  Belcher  «.  Cbambers,  53  Cal.  635,  overruling  Hahn 
t.  Kelly*  ntpra. 

§  413.  The  order  mast  direct  the  publication  to  be     cep 
1 41S  made  in  a  newspaper,  to  be  designated,  as  most  likely  to   92  846 
[<<^  give  notice  to  the  person  to  be  served,  and  for  such  length 
plBof  time  as  may  be  deemed  reasonable,  at  least  once  a    ^^^ 

week;  but  publication  against  a  defendant  residing  out  of    qa^^ 
i         the  State,  or  absent  therefrom,  must  not  be  less  than  two    ^^ 
i         months.    In  case  of  publication,  where  the  residence  of  a     ^ .  „ 

non-resident  or  absent  defendant  is  known,  the  court  or      ^^^ 
I         Judge  must  direct  a  copy  of  the  summons  and  complaint  loi  249 

to  be  forthwith  deposited  in  the  post-office,  directed  to 

the  person  to  be  served,  at  his  place  of  residence.  When 
*I3  publication  is  ordered,  personal  service  of  a  copy  of  the 
J^cp  summons  and  complaint  out  of  the  State  is  equivalent  to 
[Jo  ^publication  and  deposit  in  the  post-office,  and  in  either 
'72  ^case  the  service  of  the  summons  is  complete  at  the  expira- 
76  614  tion  of  the  titne  prescribed  by  the  order  for  publication. 
!         p^  effect  July  1st,  1874.] 

I  ^14      Section  generall7-5  Cal.  465;  9  Cal.  107, 616;  26  CaL  149;  45  Cal.  30; 
•^^v    applicable  to  Justice's  Court,  sec.  849. 

^     Designated  newspaper— 23  Cal.  86.  ' 

^  Period  of  pubUcation-12  Cal.  100;  31  Cal.  173;  32  CaL  847. 

621  Fablicatioa  on  Sundays-^  Cal.  347. 

^  114  Broof  of  pnblication— sec.  415,  subd.  8n. 

t  ^  Oompletion  of  publication -time  to  answer  after,  5  CaL  465;  judg- 

f  ^I    ment  by  defoult,  sec.  585,  subd.  3. 

P  693  

§  414.  When  the  action  is  against  two  or  more  defend- 
"^     ants,  jointly  or  severally  liable  on  a  cpntract,  and  the    -J* 
iX,    Bummons  is  served  on  one  or  more  but  not  on  all  of  them,  103  207 
I  ^    the  plaintiff  may  proceed  against  the  defendants  served  in 
600    ^b®  same  manner  as  if  they  were  the  only  defendants. 

Section  generally— see  sees.  579,  989;  also,  sees.  383,  388,  and  3  Cal. 

467, 6  Cal.  176, 607;  7  Cal.  443;  12  Cal.  351 :  13  Cal.  558;  17  Cal.  564;  18  Cal. 
399, 402;  29 Cal.  429;  30  Cal. 534;  35  Cal. 602;  39  Cal.  93. 

Joint  defendants— one  served,  10  Cal.  511;  Tay  v.  Hawley,  39  Cal.  93: 
Kelly  V.  Bandinl,  50  CaL  530;  as  to  partners,  see  sec.  388;  2  Cal.  89;  51 

§  415.  Proof  of  the  service  of  summons  and  complaint     415  ' 
must  be  as  follows :  ccp 

1.  If  served  by  the  sheriff,  his  certificate  thereof;  ^^^  ^"^ 

2.  If  by  any  other  person,  his  affidavit  thereof ;  or, 

3.  In  case  of  publication,  the  affidavit  of  the  printer,  or 
Code  Civ.  Pboo.— 18. 
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his  foreman  or  principal  clerk,  showing  the  same;  and  an 
.    affidavit  of  a  aeposit  of  a  copy  of  the  sommons  in  the 
post-office,  if  the  same  has  heen  deposited;  or, 

4.  The  written  admission  of  the  defendant  in  case  of 
service  otherwise  than  by  publication;  the  certificate  or 
affidavit  must  state  the  time  and  place  of  service. 

Retam  of  senrice  of  sommons— Intendments  as  to,  see  see.  5S»; 
sufficiency  on  collateral  attack,  34  CaL  391 ;  45  CaL  455;  61  Cal.  615. 

SUBDlvlslOir  1.  Sheriff's  certificate-3  Gal.  266;  5  CaL  449:  6  CaL 
85;  23  CaL  401 ;  45  Cal.  455;  sheriff 's  return,  generally,  sec.683ii. 

SUBDIVISIOir  2.    Affidavit— 11  Cal.  872;  28  CaL  182. 
SUBDIVISION  3.   Affidavit  of  publication— 23  Cal.  85;  27  CaLS95;  3S 
Cal.  505;  proof  of  publication,  generally,  sees.  2010, 2011. 

SUBDIVISION  4.  Admission  of  senrice— 9  CaL  321:  11  CaL  307:  85 
.  Cal.  628.   Time  and  place— 3  Cal.  192;  6  Cal.  296;  28  CaL  163.   Setdng 
42a     aside  service— 50  CaL  185.   Section  in  general— 7  CaL 279;  9  CaL 616; 
ecp       31  Cal.  238;  34  Cal.  403, 612;  87  Cal.  458;  43  CaL  385. 

^29       g  416.  From  the  time  of  the  service  of  the  summons   1 
and  of  a  copy  of  the  complaint  in  a  civil  action,  where  J 
41*  service  of  a  copy  of  the  complaint  is  required,  or  of  the  l 
rS^?29  completion  of  the  publication  when  service  by  publication 
^  ^  is  ordered,  the  court  is  deemed  to  have  acquired  jurisdic- 
60  290  tion  of  the  parties,  and  to  have  control  of  all  the  subse- 
64  598  quent  proceedings.    The  voluntary  appearance  of  a  de- 
75  2-iO  fendant  is  equivalent  to  personal  service  of  the  summons 
75  239  and  copy  of  the  complaint  upon  him.    [In  effect  July  Ist, 
.  1874.]  ^ 
An  act  concerning  service  of  summons  upon  absent  do- 
's A^  fendants  by  publication,  approved  March  15th»  1872,  is  re- 
^  S^^  pealed.    [In  effect  March  20th,  1874.] 

<^  Section  generally— 7  Cal.  62, 684;  30  CaL  439;  34  CaL  391,  ff79;  40  CaL 

640;  41  Cal. 4L 

^}^        Admission  of  senrice— sec.  416. 

205      Appearance— sec.  1014. 

Waiver  of  summons— sec.  406. 

JnriwUction-generaUy,  sec.  SSn;  acqulied  how.  Ibid.;  of  the  per- 
son, Ibio* 
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TITLE  VI. 

Of  the  Pleadings  in  Civil  Acttone. 

Ceap.  I.    The  pleadings  in  general, 
n.    The  complaint. 
TTT.    Demurrer  to  the  complaint. 
IV.    The  answer. 
V.    Demurrer  to  answer. 
YL    Verification  of  pleadings. 
Vn.    General  rules  oi  pleadins. 
VUL    Variance— Mistakes  in  Readings  and  amend- 
ments. 

[1471 
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CHAPTER  L 

THE  PLEADINOS  IN  OENERAIk 

1420;  Deflnition  of  pleadlnn. 
421.  This  Code  prescribes  the  form  and  roles  of  pleadtngs. 
422.  What  pleadings  are  allowed. 

§  420.  The  pleadings  are  the  formal  allegations  by  the 
parties  of  their  respective  claims  and  defenses,  for  the 

420  judgment  of  the  court. 

7TS22      §  ^^'^'  ^®  forms  of  pleading  in  civil  actions,  and  the 
rules  by  which  the  sufficiency  of  the  pleadings  is  to  be 

421  determined,  are  those  prescribed  in  this  Code, 
ccp        One  form  of  action— eec.  907  and  note. 

83  397       Forms  of  pleading— 10  CaL  658;  17  Cal.  497. 
General  rules  of  pleading— sec.  492  et  teq. 
Abolition  of  old  STstems— 12  CaL  147;  31  CaL  US. 

OODE  FLEADINGk 

Leading  cases— 10  CaL  22;  Green  v.  Palmer,  15  CaL  414;  16CaLS4t;  , 
82  Cal.  450;  37  CaL  250;  HaskeU  v.  HaskeU,  March  5th,  1880. 

Forms  adopted— 14  Cal.  82;  24  Cai.  463;  and  see  sees.  407, 42L 

Abbreviations  and  numerals— sec.  186. 

Rules— sec.  452  et  seq.j  15  Cal.  415. 

Liberal  construction— eecs.  452, 473, 475. 

Fictions— dlsapproyed,  16  CaL  243;  22  CaL  570. 

Common  counts— see  IimEBiTATirs  Absuxfbit,  sec  426ii. 

Ordinary  language— 16  CaL  244. 

Oonciseness— required,  15  CaL  418;  in  complaint,  sec  426,  subd.  2. 

Repetition— forbidden,  15  Cal.  418. 

Facts,  allegation  of— Solely  and  wholly,  2  CaL  86, 256, 468;  3  CaL  121, 
205, 229;  9  Cal.  615;  10  Cal.  555;  14  CaL  459;  15  Cal.  414, 415;  30  CaL  320;  39 
Cal.  639:  42  CaL  475;  43  Cal.  522;  45  Cal.  616;  60  CaL  298;  and  see,  as  to 
complaint.  Indebitatus  Assttmpbit,  sec.  426f».  Material  only,  sec 
463;  15  Cal.  416;  19  Cal.  476.  UUimate,not  probative,  6  CaL  171;  11  Cal. 
166/168:  15  Cal.  417;  16  Cal.  244, 577;  22  Cal.  566;  23  Cal.  165;  81  Cal.  271; 
32  Cal.  455;  39  Cal.  317: 47  Cal.  488;  48  Cal.  450;  Harris  v,  Hillegass,  March 
30th,  1880;  Conner  v.  Bludworth,  April  26th,  1880. 

Time-^  Cal.  74;  40  Cal.  355;  44  Cal.  299. 

Law,  conclusions  of— not  to  be  averred,  12  Cal.  634;  15  CaL  414, 415; 
21  CaL  119;  29  CaL  453;  31  Cal.  72, 271;  44  Cal.  264;  46  Cal.  17;  51  CaL  210; 
but  see  34  Cal.  46;  47  Cal.  488;  and  see  indebitatus  Absuxpbit  under 
CouPULiVT  iir  Pabticulab  Cases,  sec.  426n. 
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§  422.  The  only  pleadings  allowed  on  the  part  of  the 
plaintiff  are— 

1.  The  complaint; 

2.  The  demurrer  to  the  answer. 
And  on  the  part  of  the  defendant— 

1.  The  demurrer  to  the  complaint; 

2.  The  answer. 

Under  ^notice  Act— 49  GaL  SOL 
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CHAPTER  n. 
THE  COMPLAINT.- 

!425.  Gomplalitt,  first  pleading. 
426.  Complaint,  what  to  contain. 
427.  "Wlial  canses  of  action  may  be  Joined. 

§  425.  The  first  pleading  on  the  part  of  the  plaintift  is 

the  complaint. 

4^6  §  426.  The  oomplaint  must  contain — 

ccp  1.  The  title  of  the  action,  the  name  of  the  conrt  and 

fii  91  ?  <50unty  in  which  the  action  is  brought,  and  the  names  of 

S  fil  the  parties  to  the  action; 

77  |]3  2.  A  statement  of  the  facts  constituting  the  cause  of 

79  585  action,  in  ordinary  and  concise  language; 

81  121  ^.  A  demand  of  the  relief  which  the  plaintiff  claims. 
If  the  recovery  of  money  or  damages  be  demanded,  the 

426  amount  thereof  must  be  stated. 

ccp  Oomplaint,  generally— see  Godb  PLBADDfO,  sec.  421ii. 

99    ^U»  CONTENTS  OP  COMPLAINT. 

SUBDrvisiON  1.  Title— defective,  sec.  1046.  Oonrt-Hsee  3  Gal.  199. 
Venae— generally,  sees.  392-400.  Parties —ffenerally,  sees.  867-389: 
names  of,  sees.  388, 474;  13  Cal.  75;  and  see  44  Gal.  630. 

SUBDiYisioir  2.  Facta— how  alleged,  see  Codb  Plbadhto,  sec 
421n.  Concise  and  ordinary  language— see  Codb  PLBADiirOy  sec 
421n. 

SUBDivisioif  8.  Relief— sec.  580n.  Dsunagea— see  Gomplaivt  nr 
PABTiCTTiiAB  Gasbs,  infra,  and  sec.  657,  subd.  5n.  Cross-complaint 
—sec.  442. 

COMPLAINT,  IN  PARTICULAR  OASES. 

Acconnt— Items,  omitting,  sec.  454:  stated,  9  GaL  360;  and  see  13  GaL 
427.  Accounting— suit  for,  17  GaL  178;  Quackenbush  v.  Sawyer,  Iffazch 
29th,  1880:  in  partnerships,  2  GaL  86:  3  Gal.  294;  4  Gal.  320;  6  Gal.  674:  35 
GaL  434;  43  GaL  11 ;  48  Gal.  171 ;  50  Gal.  77.  Administratox^-6 Gal.  893:  10 
Gal.  559;  12  Gal.  314 :  28  Gal.  182;  38  Gal.  21 ;  50  GaL  456;  see,  also,  sees.  377, 
1582.  Aznendmeni— sec.  473n;  also  see  sees.  432,  472.  Assessment, 
street— see  Tazbs.  Assignee— of  bankrupt,  48  GaL  450;  generally,  see 
AssiONMEiirT,  sec.  368n.  Assumpsit-eee  Htdbbitatus  Assuhpsit, 
and  CoiTTBAOT.  Bond— 4  GaL  15;  30  GaL  629;  52  GaL  504.  Common 
counts— see  Iitdebitatus  Assumpsit.  Contract— ^oermen/,  sees. 
447-9:  26  Gal.  294, 302;  37  Gal.  253;  38  Gal.  603;  51  Gal.  210.  Breach,  30  GaL 
570:  48  Gal.  472;  60  Gal.  520;  53  Gal.  461.  Conditiotu  precedent ,  sec.  457;  60 
GsO.  850.  ConsideraHon—lO  Gal.  461:  17  GaL  101:  l4  GaL  147.  Fraudt, 
Statute  (/— 29  Gal.  699:  43  Gal.  463, 509:  46  Cal.  267:  51  GaL  210.  Implied, 
tort  waived,  3  GaL  463;  12  Gal.  90:  18  Gal.  536;  22  GaL  246;  85  CaL  IM;  48 
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;  GaL  S80»  496.  Mbn^tfor,  SO  Cal.  520.  Performanee,  of  eondttioru  prece- 
dents  see  that  heacf;  part,  52  Cal.  501 ;  generally.  48  CaL  472.  Wagering. 
Penal  Code»  sec.  60;  43  GaL  615.  OonTersion--43  Cal.  96;  50  CaL  616:  52 
CaL  S06;  53  Cal.  713;  Pajme  v.  Elliot,  Marcb  18th,  1880:  and  see  Ra- 
PLSvnr,  and  Tboveb.  Corporations— sec.  471 ;  5  CaL  900;  0  CaL  496; 
11  Gal. 256;  37  CaL960,541.  Damages— ayeirlng generally,  1  CaL 479;  19 
CaL*28;  22  CaL  221;  41  CaL  535;  50  Cal.  280:  extentof  clalm,see2CaL296; 
15  CaL  806 :  87  Cal.  283 ;  49  CaL  627 :  and  sec.  580 :  special,  where,  1  Cal.  54 ; 
7  CaL  89:  10  CaL  2ft;  28  Cal.  102;  30  CaL  97;  34  Cal.  158;  38  CaL  ^;  41  Cal. 
93;  47  Gal.  165.  Defect— curing,  sec.  473;  51  CaL  175.  Demand— «ttor^ 
ney,  by,  16  CaL  77;  averment  of,  see  form  of  allegatlonr  of:  conver- 
sion,!  Cal.  160;  11  Cal.  803;  12  Cal.  495;  22  Cal.  164;%  Cal.  360;  80Cal.l 
190;  88  CaL  583;  50  CaL  367 :  deed,  25  Cal.  266;  47  Cal.  71 :  detention,  un- ' 
lawful,  see  conversion;  ejectment,  16  Cal.  90;  33  CaL  290;  46  Cal.  538: 
extent  of,  23  Cal.  370;  form  of  allegation  of,  22  Cal.  251:  38  Cal.  509: 
fraad,  86  Cal.  165:  money  claims,  6  Cal.  29;  7  Cal.  422;  22  Cal.  278;  23  CaL 
0:  personal  property, for, see  conversion:  promissory  notes,  12  Cal. 

,     479;  22  CaL  278;  48  CaL  150;  49  Cal.  467;  61  CaL  239:  stockholder,  39  Cal. 

!  £0;  sureties.  15  Cal.  9;  torts,  see  conversion;  trustees, 40  Cal.  614;  ven- 
dor's  lien,  50  CaL  23.  Detainer— unlawful,  sec.  1166;  generally,  sees. 
1199-1179.  Dlvorce-^1  Cal.  543,  and  see  under  note  to  sec.  76  subd.  4. 
Ejectment-sec.  455;  15  CaL  23;  Payne  v.  Treadwell,  16  Cal.  223;  18  Cal. 

j  <7B:  19  Cal.  113:  24  Cal.  260;  38  Cal.  216:  39  CaL  585;  41  Cal.  595;  46  Cal.  8; 
47  Cal. 21, 263;  48  Cal.  638;  50  CaL  258, 603 :  as  to  Demand,  see  that  head. 
Eminent  domain— 53  Cal.  223.  Equity— see  Bblief,  sec.  580n ;  50  Cal. 
105,202,422;  and  see  Spegipio  Perfobmanob,  Trust.  Estoppel— 
generally,  sec.  1908ii.  Ezecntor-see  Admiitistsatob.  Fees— of 
sheriff,  49  CaL  421.  Forcible  entry— see  Detainbb,  Uklawftti.. 
Foreclosure— setting  aside,  49  Cal.  676:  action  generally,  sec.  726. 
Fraud— facts  setting  forth,  7  Cal.  206:  10  CaL  411:  21  Cal.  642;  23  Cal.  77; 
^  Cad.  1<^:  80  CaL  666;  35  Cal.  714;  37  Cal.  355;  39  CaL  123;  50  CaL  202; 
Pairne  v.  Elliott,  March  I8th,  1880:  combination  for,  25  Cal.  556.  Goods 
sold— to  wife,  63  Cal.  74;  generally,  see  Indebitatus  Assumpsit. 
Indebitatus  assumpsit— sufficiency  of  count  in,  10  Cal.  337;  13  Cal.  171; 
M CaL  330;  Wilkins  v.  Stidger,  22  Cal.  232;  Abadie  v.  Carlllo.  32  Cal.  172; 

49  CaL  141;  De  hi  Ouerra  v.  Newtiall,  Kay  15th.  1880:  generally,  6  CaL 
106;  10  Cal.  337;  14  Cal.  147;  41  CaL  19.  Indemnity— offer  of,  28  CaL  562. 
Injunction— 53  Cal.  416 ;  preventive  relief,  generally.  580n ;  prelimhiary 
IQ junction,  sec.  527,  and  generally,  sec.  625  et  teq.   Injury— 48  CaL  409; 

50  CaL  460;  51  CaL  116:  also,  see  Nbolioenob.  Insurance— Are,  own- 
ership of  policy,  47  Cal.  416.    Intervention— sec.  387.    Judgment- 


's; 50  GaL  115.  Mining  stocks— see  cases  under  Conversion  and 
Spsoorio  FBBFOBMANOB.  Mistake— 48  Cal.  276.  Money  had  and  re- 
ceived-33  CaL  650.  Negligenoe-3  Cal.  109;  48  Cal.  221, 409.  Parties— 
generally,  sec.  367  «<  ««9.  Partnership  suits— see  Accounting.  Peo- 
ple-by, 25  Cal.  242;  and  see  under  Real  Party  in  Interest,  sec. 
%7n.  Personal  property— taking,  49  Cal.  612;  and  see  Trover. 
Promissory  note— 28  CaL  245;  33  CaL  569;  35  CaL  118;  36  Cal.  299;  43 
CaL  386:  as  to  Demand,  see  that  head.  Redeem— suit  to,  50  CaL  549. 
otterence— pleading  by.  50  Cal.  298.  Relief— limits  of,  sec.  580  and 
iu>tes.  Replevin— 47  Cal.  5.  Sheriff— against,  see  Fees.  Slander— 
Kc.4fi0.  Specific  performance— 50  Cal.  422;  and  generally,  see  Spe- 
onno  RXLISV.  sec.  580n.  Statute— 3  Cal.  286;  9  CaL  424,  and  see 
"AZXB:  pleadmg,  generally,  sees.  458,  469.  Successor8hip-49  Cal. 
347;  and  generaOy,  see  sec.  385.   Supplemental  complaint— sec.  464. 
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Taxes— 49  CaL  150, 623;  51  Gal.  217.   Tender— 53  Cal.  597.   Title— qiil«1 
ing,  35  Gal.  30;  38  Cal.  679;  53  Cal.  395;  and  generally,  see  sees.  738,  lOT' 
Tort— Joint,  53  Cal.  654.    TreBpaS8-49  Cal.  617;  5lCal.303;  63  Cal.  li 
TroreT—4B  Cal.  152;  49  Cal.  617;  50  Cal.  367, 616:  Payne  v.  Elliott,  Mar 
18th,  1880.   Trust— 50  Cal.  107.   Usage  of  trade— sec.  1870,  8abd.l2; 
Cal.  209.  Vendor's  lien— 8  Cal.  398.  Verification— sec  446.  Work  suodf  i 
t^  labor-J>ownlng  v.  Graves,  April  8th,  1880. 

^^^  '^  *27.  The  plaintiff  may  unite  several  causes  of  actio] 
'^^'^    In  the  same  complaint,  where  they  all  arise  out  of — 
^  1.  Contracts,  express  or  implied ; 

2.  Claims  to  recover  specific  real  property,  with  or  wttlx  ^ 
out  damages  for  the  withholding  thereof,  or  for  waste  corx^ 
mitted  thereon,  and  the  rents  and  profits  of  the  same; 
4J87  3.  Claims  to  recover  specific  personal  property,  with  or 

ccp  without  damages  for  the  withholding  thereof; 

61  491.  4.  Claims  against  a  trustee  by  virtue  of  a  contract  or  "by 

R?  4R«       operation  of  law; 
S^  ^gg  6.  Injuries  to  character; 

72  329  ^'  Injuries  to  person; 

73*190  7.  Injuries  to  property; 

80  324  The  causes  of  action  so  united  must  all  belong  to  one 

83  400       only  of  these  classes,  and  must  affect  all  the  parties  to 

the  action,  and  not  require  different  places  of  trial,  and 

must  be  separately  stated;  but  an  action  for  malicious 

4»7  "  arrest  and  prosecution,  or  either  of  them,  may  be  united 

g^'^'P      with  an  action  for  either  an  injury  to  character  or  to  the 

5^0  'iOi    person. 

Uniting  causes  of  action— ^eneraJ/y— 6  Cal.  224;  7  Cal.  133;  9  Cal. 
-  „«,  642:  17  Cal.  261;  23  Cal.  197:  Wilson  v.  Castro,  31  Cal.  428;  46  Cal.  169;  52 
\^J      -  CarTni.   stating  separately,  14  Cal.  146.  543;  15  Cal.  151;  18  Cal.  576:  23 

lA^  li.       Cal.  197.  Improper  joinder,  and  objection  to,  sec.  430,subd.  5;  31  Cal. 

100  37.S      428 ;  50  Cal.  m ;  "151  Cal.  489 ;  52  Cal.  250. 

Subdivision  1.   Contracts- 10  Cal.  233. 299;  22  Cal.  457;  24  Cal.  379; 
25  Cal.  266;  28  Cal.  105;  42  Cal.  245;  46 Cal.  270;  48  Cal.  478;  50  Cal.  652. 

Subdivision  2.  Real  property— 4  Cal.  291;  5  Cal.  225;  14  Cal  25;  15 
Cal.  152. 

Subdivision  3.  Replevin— generally,  sec.  509  e*  seq. 

Subdivision  4.*  Trustees— 28  Cal.  632. 

Subdivision  5.  Libel  or  slander— pleading,  sec.  460. 

Subdivision  6.  Personal  injuries— 4  Cal.  27. 

Subdivision  7.  Injuries  to  property-S  Cal.  440;  12  Cal.  555;  32  CaL 
685, 690;  43  Cal.  180.  r    **      / 


r 
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CHAPTER  in. 

DJbUaUKRBR  TO  THB  COMPIjAnTT. 

S4S0.  Wlien  defendant  may  demnr. 

I  i31.  Demurrer  must  specifr,  etc.   May  be  taken  to  part.   May  an* 

swer  and  demnr  at  same  time. 
S  432.  Wliat  proceedings  are  to  be  had  wben  complaint  amended. 
1 433.  Objection  not  appearing  on  cOmplatnt,  may  be  taken  by  an* 

'Swer. 
S  434.  Objections,  wben  deemed  waived. 

430 

§  430.   The  defendant  may  demur  to  the  complaint      ccp 
within  the  time  required  in  the  summons  to  answer,  when    98  417 
it  appears  upon  the  f aco  thereof,  either — 

1.  That  the  court  has  no  jurisdiction  of  the  person  of  the 
defendant,  or  the  subject  of  tbe  action ;  or,  430 

2.  That  the  plaintiff  has  not  legal  capacity  to  sue;  or,        ^2PLa 

3.  That  there  is  another  action  pending  between  the    ^"^  ^oj 
Bameparties  for  the  same  cause ;  or,  .-« 

4.  That  there  is  a  defect  or  misjoinder  of  parties  plaintiff  *?{ 

or  defendant;  or,  ^"^  *» 

5.  That  several  causes  of  action  have  been  improperly  uo  289 
^ted;  or,  W'Ji,*? 

6.  That  the  complaint  does  not  state  facts  sui&cient  to  no  487 
constitute  a  cause  of  action;  or, 

7.  That  the  complaint  is  ambiguous,  unintelligible,  or 

uncertain.  

DEMUBBEB  GENERALLY. 

Ofiloe— admits  facts,  8  Cal.  397:  19  Cal.  128;  24  Cal.  602;  38  Cal.  337;  and 
saotdd  not  state  them,  24  Cal.  239:  to  whole  or  part,  sec.  431 ;  raises  Is- 
sne  of  law,  sees.  589, 592. 

Limits— not  too  general,  1  Cal.  448;  4  Cal.  330;  10  Cal.  237;.24  Cal.  382: 
%CaL  294:  47  Cal.  90, 608;  49  Cal.  560:  grounds,  specifying,  ^ec.  431 ;  not 
tojprayer,  10  Cal.  299;  28  Cal.  228;  38  CaL  230:  not  for  change  of  venue, 
U  CaL  321 ;  and  see  sec.  396. 

Snstahied— when.  50  Cal.  276, 520, 688;  Hartman  v.  Olvera,  December 
29th,  1879, 4  Pac.  C.  L.  J.  452. 

-Senrice  of— sec.  465. 

Ifotice— of  ruling  on,  time  runs  from  service  of,  sec.  476. 

Aa  appearance— sec.  1014. 

Bearing  on— sees.  593, 594. 

Jodgment  on— sec.  636. 

GBOtTNDS  OF  DEliCUBRER. 

.fivsDTTtBlOTS  1.   No  juriadictlon— 6  Cal.  386;  16  Cal.  432;  49  Cal.  351  ;* 
w  CaL  267.  Raising  at  any  stage  cf  the  proceedings,  see  No»-WAiVBB, 
Kc.434n. 


§§  431-2         DEMUBREB  TO  THB  GOMPIi^OrT.  ^if4 

SUBDiYisiOK  2.  Disabilitf  of  plaintifr— see  Pabtiss,  see.  387  ef 
Kq.\  49CaL455. 

SUBDIYISIOK  3.  Anotiier  action  pending— genenUy,  14  CaL  42;  27 
Cal.  105, 358;  29  CaL  814;  82  Cal.  828;  86  CaL  132;  41  CaL  62. 

SXTBDivisioN  4.  Joinder  of  parties— generally*  sees.  378,  881,  882* 
383,  414,  578,  579:  estoppel  on  objection  as  to,  4  CaL  197;  40  CaL  \t»s 
■  %     waiver  of  objection  as  to,  sec.  434. 

Non-joinder— of  plaintiflEs,  sec  382;  3  OaL  270,  465;  8  CaL  518,  1>ut 
see  sec.  384;  12  Cal.  126;  21  Cal.  164;  30  CaL  96:  of  defendants,  8  Cai,  74; 
II  Cal.  366;  17  CaL  503;  23  CaL  245;  30  CaL  455;  38  CaL  24;  44  C^  896;  si 

MTsjoinder-of  plaintlflb.secs.  878, 381, 382, 434;  6  CaL  471 ;  10  CaL  802, 
347;  21  CaL  633:  26  Cal.  337;  29Cal.639:  40CaL165;  50  CaL 459:  of  defend- 
ants, 5  CaL  313:  30  Cal.  586;  Wildon  v.  Castro,  31  CaL  426;  44  CaL  319; 

48  CaL  234;  53  CaL665;  "  Debris"  case,  53  Cal.  721;  Hooper  v.  Flood,  Fetv 
ruary  28th,  1880.  *  ^^ 

Subdivision  5.  Misjoinder  of  causes  of  action— 7  Cal.  133;  10  CaL 
217;  43  CaL  180:  47  Cal.  87;  50  Cal.  523,  652;  51  CaL  431,  511;  52  CaL  250; 
Haskell  v.  Haskell,  March  5th,  1880:  generally,  see  sec.  427,  and  notes. 

Subdivision  6.  Insufficiency  of  complaint— 10  Cal.  347,  599;  12 
CaL  314;  15  Cal.  414;  18  Cal.  75:  19  Cal.  85. 481;  20  CaL  211 ;  22  Cal.  457 ;  26 
Cal.  294;  29  CaL  45;  Kent  v.  Snyder.  30  Cal.  672:  42  Cal.  279:  47  CaL  87; 

49  Cal.  455,  660:  50  Cal.  127. 298:  5^  Cal.  142, 473, 504;  53  Cal.  74, 267:  HhsI 
kell  V.  HaskeU,  March  5th,  1880;  Conner  o.  Bludworth,  April  26tli, 
1880.   Raising  at  any  time,  see  Non-Waivbb,  sec.  434». 

SXTBDIVISION  7.  Ambiguity— 25  Cal.  82;  29  CaL  156;  36  Cal.  195;  39 
Cal.  618;  41  CaL  595, 657;  43  CaL  191;  45  CaL  21, 125;  47  CaL  488;  50  CaL 
132,639;  53  Cal.  435. 

§  -431.  The  demarrer   must    distinctly  specify   the 
4a  1     grounds  upon  which  any  of  the  objections  to  the  com- 
cop     plaint  are  taken.    Unless  it  do  so,  it  may  be  disregarded. 
96  493  It  may  be  taken  to  the  whole  complaint  or  to  any  of  the 
causes  of  action  stated  therein,  or  the  defendant  may  de- 
mur and  answer  at  the  same  time. 

Specifying  gronnds— 6  Cal.  886;  25  Cal.  82;  30  CaL  666;  89  Cal.  401;  44 
CaL  43;  50  Cal.  121;  52  Cal.  356;  and  see  Dbkubbeb  qvsvrajllt. 
lAmitft  not  too  general,  sec.  430n. 
Whole  or  Fart— 31  Cal.  103 ;  47  Cal.  603,  and  sec.  480»  as  to  generality. 
Demarrer  with  answer— 31  CaL  101;  32  CaL  206:  answer  after  de- 
marrer, as  waiver,  1  CaL  206, 470, 481. 

§  432.  If  the  complaint  is  amended,  a  copy  of  the 
amendments  must  be  filed,  or  the  court  may,  in  its  disCTe- 
Aaa   1  *^^^'  ^®Q^^^®  *^®  complaint,  as  amended,  to  be  filed,  and 
FA  94   ^  copy  of  the  amendments,  or  amended  complaint,  must 
60  '^A  ^®  s®^®^  \i]ion  the  defendants  affected  thereby.    The  de- 
go  jWyendant  must  answer  the  amendment  or  the  complaint,  aa 
72  W^^ amended,  within  ten  days  after  service  thereof,  or  such 
other  time  as  the  court  may  direct,  and  judgment  by  de- 
.       !ault  may  be  entered  upon  failure  to  answer,  as  in  other 
*^*    cases.    [In  effect  March  9th,  1880.] 

673. 


9(j  ^§j  ^Amendment— generally,  sees.  472, 473;  to  complaint,  sec.  47a»,  28  OaL 
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nma  to  aanmr-a  OL  1»;  M  Cal.  192;  n  Old.  lit:  tan  aw*. 
unlit.  ISSO. 
Debnlt— M  0*L  Uti  teuenllr,  *ee.  US. 


iA 


do  not  appear  apon  tbe  face  of  tbe  complaint,  the  ob- 

B7|  U  00.^1  tTC*].  ail  UOLIH. 


B  token,  either  by  demorrer  or  ' 
rl  ba  deemed  to  have  waived 
:ie  objection  to  tlie  jurlBdlctlon  i 
on  that  the  complaint  does  not  ^ 
ititata  a  causa  ol  action.  *j 


§  437  THE  AN8WEB. 


CHAPTER  IV. 


437.  Answer,  wliat  to  contain. 

438.  When  counteivclalm  may  be  set  up. 

439.  When  defendant  omits  to  set  up  coonterHSlaim. 
,  440.  Gonnter-clalm  not  barred  by  death  or  assignment. 

^.ii        §  441.  Answer  may  contain  several  grounds  oi  defense.    Deteadaat 
t^  \  may  answer  part  and  demnr  to  part  of  complaint. 

^  §  437.  The  answer  of  the  defendant  shall  contain : 

1.  A  general  or  specific  denial  of  the  material  allegationfl 
of  the  complaint  controverted  by  the  defendant; 

2.  A  statement  of  any  new  matter  constituting^  a  de- 
fense or  counter-claim.    If  the  complaint  be  verified,  the 

*37    denial  of  each  allegation  controverted  must  be  specific, 
66  {S4   ^^^  ^®  made  positively,  or  according  to  the  information 
65  386   ^^^  belief  of  tne  defendant.    If  the  defendant  has  no  in- 
formation or  belief  upon  the  subject  sufficient  to  enable 
43<7     him  to  answer  an  allegation  of  the  complaint,  he  may  so 
ccp     state  in  his  answer,  and  place  his  denial  on  that  ground. 
92  180    If  the  complaint  be  not  verified,  a  general  denial  is  saf9' 
cient,  but  only  puts  in  issue  the  material  allegations  of 
437       the  complaint.    [In  effect  July  1st,  1874.] 

ecp  .  Contents  and  character  of  znswet— After  demurrer  overruled,  45 
99  87  Cal.  272.  C7/a«4</fca<ion  0/ <^/ense»,  Plercyr.  Sabln,  10  Cal.  22,  803;  21 
luo  480     Cal.  50.    Election  <u  to  defenses,  22  Cal.  671 ;  30  Cal.  200.    OeneraUy,  sees. 

431  to  434, 441 ,  452 :  1  Cal.  18, 194, 362, 368.   AarrownesSt  18  Gal.  461 ;  27  Cal. 

669.    Prohibited d^enses,3QCaLaiS;  46 Cal.  100.    Several an$wer$,33Cai. 

92 :  34  Cal.  47.    Waiver  by,  1  Cal.  206, 471, 481 ;  50  Cal.  185. 

SUBDIVISION  1.  Greneral  denial— see  subd.  2,  and  Denials,  infra. 
Specific  ctenial-Hiee  subd.  2,  and  Denials,  inrro.  Material  allega^ 
tions— see  subd.  2,  and  Denials,  infra. 

Subdivision  2.  Generally— l  Cal.  362,371;  4  Cal.  233;  9  GaL74;  21 
Cal.  11, 430;  30  Cal.  173, 439;  31  Cal.  225;  32  Cal.  620:  35  Cal.  274:  40  Cal. 
100,425.  New  matter— see  tn/Va.  Defenses—broadly,  see  classmcation 
of,  under  Contents  and  Charaoteb  of  Answeb,  supra;  8trictly» 
see  New  Mattbb,  under  Confession  and  avoidance.  Ooonter- 
claim— see  New  Hatteb,  infra.  Verification  of  pleadings— sec. 
446  et  teq.  Specific  denial— see  Denials,  infr<t.  Information  and 
belief— see  Denials,  infra,  Greneral  denial— eee  Denials,  infra. 
Material  allegations— see  Denials,  tX^ra;  conclusions  of  law,  not  to 
be  denied,  see  same;  denials  on  Information  and  belief,  see  same. 

DENIALS. 

Admiaaions,  as  afilbcting— generally,  18  Cal.  434;  37  CaL  165:  by  at> 
tomey,  sec.  283,  subd.  1,  note;  5  CaL  80. 
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Oondosions  of  law,  of-^improper,  9  Cat  38;  14  CaL  112;  17  Gal.  571; 
38 CaL  830;  21  Cal.  215;  23  CaL  338;  83  Cai.  128;  35  Cal.  432;  51  Gal.  541. 
Ooz^nnctlTe— Insnfflclent,  see  Spxoirio  Denial,  when  insufficient. 
Damages — controyerting  allegation  of,  12  Cal.  231 ;  23  CaL  228. 

General— 2  Cal.  494, 510;  11  GtO.  69;  14  Cal.  508:  18  CaL  391 ;  22  CaL  2291 
98  CaL  401 ;  *Am.  Co.  v.  Bradford,  27  Cal.  867 :  82  Gal.  176, 578;  44  Cal.  294; 
SO  Cal.  26;  53  CaL  298;  defenses  to  be  specially  pleaded,  see  Nxw  VLat* 

Information  and  belief,  on— 9  Gal.  59, 453;  13  CaL  868;  17  Gal.  806;  28 
CaL  338;  Brown  v.  Scott,  25  CaL  194:  29  Cai.  191;  Yassault  v.  Austin,  82 
CaL  606;  83  Cal.  211 ;  36  Cal.  230;  88  Gal.  163. 

Material  allegatLona  only,  of— sees.  462, 463;  8  Gal.  280;  15  Gal.  411; 
32  CaL  450;  36  Cal.  233;  48  Cal.  539;  compare  Fjlotb,  Allboatiov  ov, 
onder  Codb  Plsadiito,  s^.  421n. 

Speciflc — definition,  9  Cai.  453:  form,  27  Gal.  479;  40  Gal.  63:  insuffl- 
dent,  when,  1  CaL  196;  10  CaL  372;  12  CaL  407:  14  Gal.  92, 506;  15  Gfa.638; 
16CaL  880;  17  CaL  126:  18  Cal.  833:  22  Cal.  168, 231 ;  23  Cal. 339;  25  CaL  188} 
»  CaL  292\  417;  28  Cid.  566;  29  Cal.  531,  664,  641;  30  Cal.  211;  81  Cal.  115, 
IS. 232:  32  Cal.  109;  37  Cal.  328;  38  Cal.  287, 557;  41  Cal.  411 ;  43  Cal.  869; 
M  CaL  610:  51  Cal.  541:  sufficient,  when,  20  Cal.  503:  22  Cal.  681:  27  CaL 
«I9:28CaL538;  32 CaL 453;  35 CaL  149;  40 Gal. 62;  46 Cal. 656;  49 CaL 71} 
6»  CaL  129, 610, 615, 620. 

Sofllcienoy  of-eee  under  Speoifio  Dsnials,  supra,  and  9  Gal.  88, 
».  453;  18  CaL  433, 461;  28  CaL  170:  29  CaL  189:  81  CaL  831;  84  CaL  161;  35 
CaL 634;  88  CaL  230;  45  Cal.  655;  50  CaL  615;  51  CaL  571. 

NSW  MATTEB. 

Oharacter  of-generally,  10  Cal.  22,  303;  18  Gal.  489;  52  Gal.  99, 154; 
does  not  waive  denial,  52  Gal.  565;  and  see  iNOovsiBTJarT  Dsfbnsjbs, 
8ec.441». 

Oonfeaaion  and  aroidance— 21  CaL  50;  51  CaL  571;  .and  see  Char* 
AOTXB,  OP  Nxw  Mattes,  tupra. 

Deemed  controverted— sec.  462. 

Oounter-claim— seesec.438n;  also,  sees.  489-442. 

Specially  pleading-8  Cal.  590;  9  CaL  75;  10  CaL  560;  12  CaL  634;  13 
SVL640;  14  CaL 415;  42  CaL  174;  45^Cal.4S3;  50Gal.57;  52 CaL 263, 427, 435, 

ANSWER  GENEBALLY. 

Admissions— see  Denials,  supra,  and  sec.  462;  also.  sec.  447. 
Amendments  of— sees.  472,  473n.  Appearance  by— sec.  1014.  Ohar- 
^et  of— see  Conteittb  and  Ch abaoter  of,  supra.  Construction 
«-9ec.  452.  Conditions  precedent— sec.  457.  Contents  of— see  supra. 
Ooonter^claim— sec.  437,  subd.  2;  also,  sees.  438,  439-442.  Cross-com- 
Plaiat—sec.  442.  Defenses— as  including  denials,  see  Classification  of^ 
^der  Contents  and  Charaoteb  of  Answer,  supra-,  more  strict- 
v.see  sec.  437.  subd.  2;  New  MATTER^i*pra,  and  sec.  462.  Denials— 
^supra.  Disclaimer— sec.  739n.  Errors— disregarding,  sec.  475. 
fiBtoppel— sec.  1908.  Greneral  rules  of  pleading— sec.  452  et  seq. 
judgment  on  pleadings— sec.  585n.  New  matter— see  supra,  Fart- 
^*rfec.  367  e<  «e9.  Service— sec.  465.  Sham  and  irrelevant— sec.  453. 
otnking  out— sec.  453n.  Supplemental— sec.  464.  Time— extension 
<tfi  sec.  1054.  Veriilcation— sec.446ef«eg.  Waiver-sec.  434. 
Code  Git.  Froo.— 14. 


\ 
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ANSWER  IN  FABTIOULAR  OASES. 

Aooord  and  satiaiaction— 40  CaL  97.  Acconnti  items  of— demand- 
ing, sec.  454.  Attachment— lostification  under,  22  CaL  G51 ;  51  Cal.  £24: 
63  Gal.  261.  Olaim  and  deliyety—retum  asked,  sec.  667.  OozLtra.ot-> 
conditions  precedent  in,  see  Ahsweb  GEiniBALLT;  by  firm,  22  CaL 
957.  Ejectment— sees.  739, 741)  86  Cal.  633;  47  Cal.  21, 146, 437 ;  43  CaL 
(37;  60  Cal.  26, 258.810;  51  CaL  178,196, 545;  63  Cal.  405,435,  and  see  Sqtji- 
TABLB  Defbnsb.  860.  43Sn.  Iraud— 5  Cal.  161;  48  Cal.  152.  Xnstra* 
ment— written,  effect  of  setting  forth,  sees.  448, 449.  Joinder--def ect- 
Ive  oi:  improper,  45  Cal.  264;  49  Cal.  155.  Judgment— sec  456;  39  CaL 
639;  53  Cal.  135;  and  see  JusTiFiOATioir  under  process,  infra,  Jasti- 
fication— under  process;  execution,?  Cal. 554;  10  Cal. 304;  19  Cal.  112, 
622:  attachment,  see  that  head.  Land  contest— 49  Cal.  856.  Zaibel— 
sec.  461.  License— 45  Cal.  485.  Limitations,  statute  of— pleading',  see 
sec.  312n;  setting  up  in  answer,  85  Cal.  122;  47  Cal.  293:  63  Cal.  257, 262. 
Mortgage-45  Cal.  680.  Payment— 17  Cal.  671;  21  CaL  74;  SO  Cal.  174. 
Promissory  note— 21  Cal.  74;  60  Cal.  61.  Replevin— 60  CaL  615;  52  Gal. 
286.  Slander— sec.  461.  Statute- private,  pleading,  sec.  469.  TVetf- 
pass— ^  Cal.  678;  49  Cal.  698.      Undue  indnence— see  MoBTa^ox. 

4.38  S  ^^^  ^^^  counter-claim  mentioned  in  the  last  section 

^,^.,  must  be  one  existing  in  favor  of  a  defendant  and  against 

51  226  A  plaintiff,  between  whom  a  several  judgment  might  be 

53  32  bad  in  the  action,  and  arising  out  of  one  of  the  follovring 

57  647  causes  of  action : 

58  854  1.  A  cause  of  action  arising  out  of  the  transaction  set 
^1  AQi  ^o^^  ^°  **^®  complaint  as  the  foundation  of  the  plaintiff's 
AR  s^  claim,  or  connected  with  the  subject  of  the  action; 

67  690      ^'  ^^  ^^  action  arising  upon  contract;  emj  other  cause  i 

69  618  of  action  arising  also  upon  contract,  and  existing  at  tbe 

70  112  commencement  of  the  action. 
72  266     Section— construction  of,  26  CaL  305. 

SxTBDivisioir  1.    See  Tbaksaotion,   under  CouKTBa-cnLAiic, 
infra, 
SiTBDrvisioH  2.   See  Contract,  under  CouvTBBrOLADC,  it^Tra, 
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ccp 
TOO    34 
101  290 
Itl  G49       Acticnysnbjectof— connected  With;  see  T&AiTSAOTiOHf^ra. 

432  Contract— arising  out  of,  18  Cal.  171;  26  Cal.  305;  80  Gal.  252;  41  CaL  56. 

^^  \  Ati      Cross-demands— deemed  compensated,  sec.  440. 

Dismissal— none  where,  sec.  681,  subd.  1. 

Distinguishable— from  cross-complaint,  84  CaL  122;  38  GaU  684;  41 
CaL  137. 

Equitable  defense— by  way  of;  requisites,  19  Gal.  299;  30  CaL  443;  44 
Cal.  862:  ejecunent,  19  CaL  671;  42  Gal.  346, 892, 452;  46  Gal.  630;  47  Cal. 
146;  60  C^  67, 310;  62  Gal.  154 ;  53  Cal.  405.  . 

Barties— between  which  allowable,  4  Cal.  229;  14  Gal.  233;  19  Cal.  658; 
20  CaL 281;  23 Cal. 637;  86 Cal.  301;  41  Cal.  56. 

Pleading— 19  CaL  150;  49  Cal.  165;  specially,  9  Gal.  75. 
Separate  suit— must  be  maintainable  on,  3  CaL  882;  8  CaL  405;  It  CaL 
223;  19  CaL  147, 658;  20  Cal.  281;  23  Cal.  637. 
Set-off—generally,  see  Caoss-nsMAirns,  sec.  868n,  and  19  Cal.  154; 
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lesad,  43  GaL  685:  equitable,  7  Gal.  548;  11  GaL  101;  and  see  Sbpabatb 
Suit. 

Subject  of  action-KSOimected  with,  Bed  TBAirsACTioir. 

Sufficiency  of- valid,  51  Gal.  223;  iosnfflcienti  41  GaL  661;  49  Gal.  163; 
n  CaL  639;  53  GaL  154;  53  GaL  81. 

Test  of— «ee  Sjep abate  Suit. 

i:^raii8actiox&-relating  to.  35  Gal.  274;  39  GaL  389;  45  Gal.  10;  49  CaL 
1«L53  GaL  31. 

waiter— sec.  439:  85  Gal.  274. 

§  439.  If  the  defendant  omit  to  set  up  a  counter-claim 
in  the  cases  mentioned  in  the  first  Bubdivision  of  the  last 
section,  neither  he  nor  his  assignee  can  afterward  main- 
tain an  action>against  the  plaintiff  therefor. 

Waiver  of  counter-claim— CVm/ra,  before  tbls  section,  6  GaL  453;  23 
Gal.  629;  26  Gal.  808. 

§  440.  When  cross-demands  hare  existed  between  per-    i(^'^°o2 


iiO 

cc 
1(»7 


I  sons  under  such  circumstances  that,  if  one  had  brought 

'   an  action  against  the  other,  a  counter-claim  could  have  ^. 

been  set  up,  the  two  demands  shall  be  deemed  compen-  ^^^ 

sated,  so  far  as  they  equal  each  other,  and  neither  can  be  92  j£i 
deprived  of  the  benefit  thereof  by  the  assignment  or  death 

of  the  other.    [In  effect  July  1st,  1874.]  ^4« 
OroM-demanda— when  deemed  compensated,  47  GaL  78.                   ^  ^^P 

f441.  The  defendant  may  set  forth  by  answer  as  many 
enses  and  counter-claims  as  he  may  have.  They  must 
be  separately  stated,  and  the  several  defenses  must  refer  ' 
to  the  causes  of  action  which  they  are  intended  to  answer, 
in  a  manner  bv  which  they  may  be  intelligibly  distin- 
guished. The  defendant  may  also  answer  one  or  more  of 
the  several  causes  of  action  stated  in  the  complaint,  and 
demur  to  the  residue. 

Xnconsistent  defenses— 13  Gal.  623;  Bell «.  Brown,  22  GaL  678;  25  GaL 
tl;  30  Gal.  192;  34  Gal.  39;  43  GaL  264;  52  Gal.  565. 

«»§  442.  Whenever  the  defendant  seeks  affirmative  relief 
^    against  any  party,  relating  to  or  depending  upon  the  con- 
tract or  transaction  upon  which  the  action  is  brought,  or 
affectins  the  property  to  which  the  action  relates,  he  may, 
in  addition  to  his  answer,  file  at  the  same  time,  or  by  per« 
'    mission  of  the  court  subsequently,  a  cross-complaint. 
The  cross-complaint  must  be  served  upon  the  parties 
I;   affected  thereby,  and  such  parties  may  demur  or  answer 
I    thereto  as  to  the  original  complaint.    [In  effect  July  1st, 

•^   1874.] 

Oross-complaint— requisites  of ,  24  GaL  141;  38  Gal.  585;  40  Gal.  110; 
4ICaU137;  44  GaL  381;  49  Gal.  55:  sofflclency  of ,  51  Gal.  491;  52  Gal.  154; 
a  Gal.  435:  dismissal,  none  where,  sec.  581,  subd.  2:  53  Gal.  31 :  trustee, 
ualnst,  51  CaL  491;  for  injunction,  47  CaL  549;  in  ejectment, 48  Cal.  386; 
sTual.  154;  53  Gal.  435. 


OHAPTBE  V. 
DBMITRRBR  TO  AITSWZIR. 

!M9.  WTieD  piBlntUT  mar  demur  to  uuirsr. 
H4.  GroDiulg  ot  demurrer. 

mS  443.  The  plaintift  may,  within  the  same  length  ot 
time  after  service  of  the  answer  as  the  defendant  fa 
allowed  to  answer  aCtec  service  of  summons,  demur  to  the 
answer  of  the  defendant,  or  to  one  oi  more  of  the  several 
defenses  or  coaoter-claims  sat  up  in  the  answer.  (In 
effect  July  1st,  18T1.] 
DsmoiTsr  to  aniwer-iaCal.  es;  U  CHI.  31  i  Mid  compsn  MC  UOn. 
Woirsr— u  to  BDfllcleiic;  ol  uiswer,M  Cal.  INi  KCs1.417i>Dd  com. 

Tics  of,  wc.  va;  eiteoUoa  of  time  lor,  >ae.  ICMj  to 

g  444.  The  demurrer  may  be  taken  upon  one  or  more 
uf  the  following  KTOunds: 
1.  That  sereral  causes  of  counterclaim  have  been  Im- 
***   properly  joined; 

■''P       2,  That  the  answer  does  not  state  facts  snfflcient  to  coti~ 
"^  Btitnte  A  defense  or  counter-claim ; 

3.  That  the  auswer  Is  ambiguous,  unintelligible,  or  nn- 
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CHAPTER  VL 
VERIFZCATION  OF   PLBADINCM. 

446.  Yerlilcatiim  of  pleadings. 

447.  Copy  of  written  Instmment  contalnect  In  complaint  admitted, 
unless  answer  is  verified. 

S  448.  THien  defense  Is  founded  on  written  Instroment  set  oat  In 
answer.  Its  execution  admitted,  unless  denied  by  plaintiff, 
under  oath. 

S  449.  Exceptions  to  rules  prescribed  by  two  preceding  sections. 

§  446.  Every  pleading  must  be  subscribed  by  the  party 
or  nis  attorney;  and  when  the  complaint  is  verified,  or 
when  the  State,  or  any  officer  of  the  State,  in  his  official  ca- 
pacity, is  plaintl£f,  the  answer  must  be  verilied,  unless  an 
admission  of  the  truth  of  the  complaint  might  subject  the 

Sarty  to  a  criminal  prosecution,  or  unless  an  officer  of  the 
tatOy  in  his  official  capacity,  is  defendant.    In  all  cases  of 
a  verification  of   a  pleading,  the  affidavit  of  the  party 
must  state  that  the  same  is  true  of  his  o^fn  knowledge, 
except  as  to  the  matters  which  are  therein  stated  on  bis 
information  or  belief,  and  as  to  those  matters  that  he  be- 
lieves it  to  be  true;  and  where  a  pleading  is  verified,  it 
must  be  by  the  affidavit  of  a  party,  unless  the  parties 
are  absent  from  the  county  where  the  attorney  resides, 
or  from  some  cause  unable  to  verify  it,  or  the  facts  are 
within  the  knowledge  of  his  attorney  or  other  person  ver- 
£    ifying  the  same.    When  the  pleading  is  verified  by  the 
If    attorney,  or  any  other  person  except  one  of  the  parties, 
^^  he  must  set  forth  in  the  affidavit  the  reasons  why  it  is  not 
made  by  one  of  the  parties.    When  a  corporation  is  a 
parly,  the  verification  may  be  made  by  any  officer  thereof. 

Pleading  subscribed— by  whom,  8  CaL  572;  aoCaL  192:  printed  sig- 
nature, 49  Cal.  413. 
Unverified  complaint— permits  general  denial,  6  Gali  640. 

TTnTorified  answer— effect  of,  9  Cal.  423;  18  Cal.  416;  objection  to,  6 
Cal.''67;  lOCal.464;  41Cal.299.,        . 

Verified  answer— insufficient  averments  of,  13  Cal.  87;  82  Cal.  171. 
And  see  SPfiOiFio  denials,  when  Insufficient,  sec.  437n. 

Information  and  belief— form  of  Terlflcatlon  on,  9  CaL  463;  17  CaL 
261;  19  Cal.  80;  46  Cal.  403. 

Several  parties— wbere,  19  Cal.  35;  47  Cal.  249. 

Oath— administration  of,  13  Cal.  643;  17  Cal.  123. 

Amendment—by  verifying,  6  CaL  62;  10  Cal.  464;  20  CaL  682. 
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§  447.  When  an  action  is  brought  u^on  a  written  in- 
strument, and  the  complaint  contains  a  copy  of  sncfa.  in- 
strument, or  a  copy  is  annexed  thereto,  the  genuineness 
and  due  execution  of  such  instrument  are  deemed  admit- 
ted, unless  the  answer  denying  the  same  be  verified. 

T'o^x  Written  instniment— setting  fortb  copy,  13  CaL  62;  14  CaL  112;  SI 
,^^^gi^   Cal.  66;  32  Cal.  83;  36  Cal.  299. 

74  '411      Promissoiy  notes— 1  Gal.  VIS,  194;  4  CaL  202;  38  Cal.  560;  signature  by 

80  613  printed  fac-simile,  48  Gal.  565. 

82  5U5      Admission  of  ezecntion— 31  GaL  73;  32  Gal.  88;  83  GaL  473. 

Reference— pleading  by,  24  Gal.  78;  50  Cal.  298. 

ccp  .  §  448.  When  the  defense  to  an  action  is  founded  on  a 
60  680^  written  instrument,  and  a  copy  thereof  is  contained  in.  the 
66  88'  answer,  or  is  annexed  thereto,  the  genuineness  and  due 
o?  V^o  execution  of  such  instrument  are  deemed  admitted,  unless 

80  nlo 


J 

the  plaintiff  file  with  the  clerk,  within  ten  days  after  re-  J 
ceiving  a  copy  of  the  answer,  an  affidavit  denying  tbe     ] 


4i8         same,  and  serve  a  copy  thereof  on  the  defendant.     [In 

110  300   ®^®^*  *^^^y  ^^*'  ^^"^^-l 

Omission  of  affidavit— denying  execution,  49  Gal.  38. 

§  449.  But  the  execution  of  the  instrument  mentioned 
In  the  two  preceding  sections  is  not  deemed  admitted  by 
a  failure  to  deny  the  same  under  oath,  if  the  party  desir- 
ing to  controvert  the  same  is,  upon  demand,  refused  an 
inspection  of  the  original.  Such  demand  must  be  in  writ- 
ing, served  by  copy,  upon  the  adverse  party  or  liis  attor- 
ney, and  filed  with  the  papers  in  the  case.  [In  effect 
April  16th,  1880.] 

Inspection  of  writings— order  for,  sec.  1000. 


CHAPTEE  VIL 
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§  452.  In  tbe  coDaCmctloD  of  apteadiDg,  for  the  piir- 
pose  of  determining  its  effect,  its  allegations  must  be  lib- 
'  erally  conatrued,  with  a  view  to  substantial  justice  be- 
t^veen  tbe  parties. 

FleadingB,  conitractioii  of-aes  I  Cal.  ICI;  K  ChI.  nt,  OS;  H  Ctil.  13; 
49  CaL  610;  M  CM.  IS8. 
liberal  cosstructlaa-^tB  Cal.  121,  UDi  and  >se  sees.  413, 479:  bnt  Bee 
'■    49i;«l-61SiMCaI.W. 

;.      strict  conitniction— former^.  I  Cal.  XI:  SCsLK!}  gCal.UiSCsl. 
"   SO;  IDCsLKil   It  Clll.13.1B9;  IdCilLlIll  'i^  Cll.  llSi  iS  Cal.  1«1  N  C-U. 

Ki;  t9(M.Ui;  KCbL»9!  but  BBS  28  CaL  SU. 
'        Satntaatial  joitioa-I  CaL  98;  W  CaL  tM.  ) 

^       g  453.  Sbam  and  Inelegant  answers,  and  inelaTanr 
12  and   redundant  matter  inserted  In  a  pleading,  may  be 
Btricken  out,  upon  such  tecma  as  tlie  court  may,  in  its  dis- 
section generaJlf-SS  Cal.  HS;  »4  CaL  Igl;  43  Cal.  ISO,  M9. 


ij^,  C»I.WT;?fcalfKl:™af.™'MCaLlM"t44i  Bffldavlt  of  lood  faith, 
"  "'  defeat!  objectloa.  Is  CaL  137 :  ^euecal  denial,  Btrllilng  out,  11  OH.  )U) 

ba         brelnaol  and  Tadundant  matter-ll  Cal.  UM;  11  CaL  114;  1(  CaL 
Ml        RlitTSj  £SCaLn»;  HCaLlH.US;  GaCaLSH. 


■c 
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454-€  ^^^  ®2  rsBAL  bules'  of  pleadino.  161 

§  454.  It  is  not  necessary  for  a  party  to  set  forth  in.  a 
pleadinjir  the  items  of  an  account  therein  alleged,  but  he 
must  deliver  to  the  adverse  party,  within  five  days  after 
a  demand  thereof  in  writing,  a  copy  of  the  account,  or  be 
70  562  precluded,  from  giving  evidence  thereof.    The  court  ori 
ijj  So  judge  thereof  may  order  a  further  account  when  the  one 
77  iKfi  delivered  is  too  general,  or  is  defective  in  any  particular. 
77  Irs  [In  effect  March  9th,  1880.] 
82  151     Acconnt— setting  forth,  1  Cal.  437;  32  Gal.  634. 
^g^        Bill  of  partioulars--17  GaL  280;  32  GaL  638;  46  Cal.  30. 

§  455.  In  an  action  for  the  recovery  of  real  property, 
it  must  be  described  in  the  complaint  with  such  certainty 
as  to  enable  an  officer  upon  execution  to  identify  it. 

Description-^  Cal.  42;  6  Cal.  155;  16  GaL  433;  19  Gal.  300;  21  Cal.  140; 
80  Cal.  467. 

§  456.  In  pleading  a  judgment,  or  other  determination 
of  a  court,  officer,  or  board,  it  is  not  necessary  to  state  the 
facts  conferring  jurisdiction,  but  such  judgment  or  d,e- 
termination  may  be  stated  to  have  been  duly  given  or 
made.  If  such  allegation  be  controverted,  the  party 
pleading  must  establish  on  the  trial  the  facts  conferring 
jurisdiction. 

Heading  judgment,  or  other  determination— 12  Cal.  181,283;  35  Cal. 
448;  53  Cal.  135. 

Judgment— 17  Gal.  518;  36  Cal.  117;  and  see  Justification  under  Proc- 
ess, note  on  Answer  in  Particular  Cases,  s6c.  437;  "given  or  made/*  62 
GaL  407. 

Determination  of  board— 47  Gal.  488. 

§  457.  In  pleading  the  performance  of  conditions  prece- 
dent in  a  contract,  it  is  not  necessary  to  state  the  fact.s 
showing  such  performance,  but  it  may  be  stated  generally 
that  the  party  duly  performed  all  the  conditions  ott  his 
part,  and  if  such  allegation  be  controverted,  the  party 
pleading  must  establish,  on  the  trial,  the  facts  showinjj^ 
such  performance. 

Oonditiona  precedent- Interpretation  of,  see  Civil  Code,  sec.  1437;  ft  . 
Gal.  841;  17  Gal.  276. 588;  24  Cal.  632:  34  Gal.  670;  50  Cal.  350, 575:  aUega-  I 
tion  of,  6  Cal.  258;  30  Cal.  486;  35  Cal.  448;^  49  Cal.  566;  general  averment,  f 
in  contract  only,  53  Cal.  350.  '  ^  I 

Farticnlar  instances— attorney  paid,  3  GaL  110 :  deed,  demand,  tend-  ' 
er.'etc,  25  Cal.  266;  35  Cal.  661 ;  40  Ckl.  438;  41  Cal.  420, 532 :  45  Cal.  309 ;  46 
Cal.  8;  47  Cal.  72:  insurance  policy,  fire,  44  Cal.  264;  47  Cal.4L6:  statn- 
tory  conditions,  section  does  not  cover,  24  Gal.  630:  35  Cal.  448;  39  Cal. 
490:  62  Cal.  850:  taxes,  street  assessments,  etc.,  22  GaL  133;  47  GaL  4dd; 
48  Cal.  427, 661. 

§  458.  In  pleading  the  Statute  of  Limitations,  it  is  not 
necessary  to  state  the  facts  showing  the  defense,  bat  it 


165  OENSBAJ«  BUUSS  OF  PXiBADINO.       §§  459-63 

may  be  stated  geneially  that  the  cause  of  action  is  barred 

by  the  provisions  of  section (giving  the  number  of  the 

section  and  subdivision  thereof,  if  it  is  so  divided,  relied 
ntK>n)  of  the  Code  of  Civil  Procedure;  and  if  such  allega- 
tion be  controverted,  the  party  pleading  must  establish, 
on  the  trial,  the  facts  showing  that  the  cause  of  action  is 
'  so  barred. 

See  Limitations  axvBiiALLT,  pleadlog,  sec  SI2n:  before  Code, 
17  CaL571;  27  Cal.278:  specially  pleadbtg,47  CaL  291:  replication  as- 
sumed, 49  CaL  901. 

§  459.  In  pleading  a  private  statute,  or  a  right  derived 
therefrom,  it  is  sufficient  to  refer  to  such  statute  by  its 
title  and  the  day  of  its  passage. 

§  460.  In  an  action  for  libel  or  slander,  it  is  not  neces- 
sary to  state  in  the  complaint  any  extrinsic  facts  for  the 
purpose  of  showing  the  application  to  the  plaintiff  of  the 
defamatory  matter  out  of  which  the  cause  of  action  arose; 
but  it  is  sufficient  to  state,  generally,  that  the  same  was 
.pablished  or  spoken  concerning  the  plaintiff;  and  if  such 
allegation  be  controverted,  the  plaintiff  must  establish, 
on  the  trial,  that  it  was  so  publisoed  or  spoken. 

J^      OoUoqniam-34  Cal.  58 ;  41  CaL  378 ;  47  Gal.  207 ;  51  Cal.  75. 

'  Iimnendo-41  Cal.  378. 

IP        §  461.  In  the  actions  mentioned  in  the  last  section,  the     ... 
K8  defendant  may,  in  his  answer,  allege  both  the  truth  oi  the     ^^^ 

matter  charged  as  defamatory,  and  any  mitigating  circum-  lo?  2u3 
A    stances,  to  reduce  the  amount  of  damages ;  and  whether 
^  he  prove  the  justification  or  not,  he  may  give  in  evidence 
^   the  mitigating  circumstances. 
122       I<ibel  suit— answer  in,  9  Cal.  529;  10  CaL  371. 
96        Tmth-41  Cal.  379 ;  47  Cal.  258 ;  50  Cal.  631 ;  51  CaL  75. 
S73       Mitigating  circnmstancea—il  CaL  379:  47  CaL  252. 
Privileged  oommnnication— 47  CaL  624. 

§  462.  Every  material  allegation  of  the  complaint,  not 
controverted  by  the  answer,  must,  for  the  purposes  of  the  40^ 
action,  be  taken  as  true;  the  statement  of  auy  new  mat-  ccp 
ter  tn  the  answer,  in  avoidance  or  constituting  a  defense  97  3i6 
or  counter-claim,  must,  on  the  trial,  be  deemed  contro- 
verted by  the  opposite  party.       ^  ^ 

Admissions  and'replicationa— 8CaL275;  12  CaL  403;  15  CaL  638;  19  cop 

Can,  28:  81  Cal.  231:  32  CaL  450:  34  Cal.  160:  40  Cal.  110;  41  CaL  133,279;  44  104  581 
CaL  lOd;  48  CaL  483;  49  CaL  301 ;  52  Gal.  565. 
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A  material  allegation  in  a  pleading  is  one  essen- 


462 

ceo 


to  the  claim  or  defense,  and  which  could  not  be    107  432 


464-5        GENERAL  BULES  OF  PLBADINO.  166 

Stricken  from  the  pleadinfjf  without  leaving  it  insuffi- 
cient. 

Material  allegation— defined,  9  Cal.  499;  15  GaL4ll;  48  GaL439:  In 
complaint,  see  Facts,  allxoation  of,  under  Qode  Pleading,  sec. 
421n:  answer,  denials  of.  In,  see  sec.  437n. 

•«§  464.  The  plaintiff  and  defendant,  respectively,  may 
be  allowed,  on  motion,  to  make  a  supplemental  complaint 
or  answer,  alleging  facts  material  to  the  case  occurring  ^^ 
after  the  former  complaint  or  answer. 

Complaint,  supplemental— 6  CaL  483;  14  CaL  676;  15  CaL  308;  fiO  GaL 
195. 

Answer,  snpplemental— 27  Gal.  247;  30  CaL  472;  41  CaL  221;  47  CaL 
465      437 ;  Harding  p.  MInear,  April  6th,  1880. 
cop        Amending  pleadings— see  sec.  472. 

§  465.  AH  pleadings  subsequent  to  the  complaint  must 
be  filed  with  the  clerk,  and  copies  thereof  served  upon 
the  adverse  party  or  his  attorney.  [In  effect  July  1st, 
1874.] 

Extension  of  time— for  filing  and  serring,  47  CaL  86. 

Amended  complaint— must  be  served,  53  CaL  293. 

Service  of  papers— sec  1011  e$  teq. 
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VARIAirCB-MISTAKES  IN  FLEADINaS 
AND  ABIBNDMENTS. 

469 


46« 


469.  Material  varUmees,  how  provided  for.  cip  ^%V 

470.  Immaterial  rarlaace,  how  provided  for.  102  687  9^ 

471.  What  not  to  be  deemed  a  yarlance. 

472.  Amendments  of  course,  and  effect  of  demurrer. 

473.  Amendments  by  the  court.  Enlarging  time  to  plead  and  reliev- 

ing from  Judgments,  etc.  460 

474.  Suing  a  party  bv  a  fictitious  name,  when  allowed.  ftpn 

475.  No  error  or  defect  to  be  regarded  unless  it  after*"  —»-*—*•-'  » 


rights. 


regarded  unless  it  affects  substantial     54  411 


59  576 
65  525 
72  r)67 


§  469.  No  variance  between  the  allegation  in  a  plead- 

ig  and  the  proof  is  to  be  deemed  material,  unless  it  has  74  2<J7 

Actually  misled  the  adverse  party  to  his  prejudice  in  main-  75  862 
lining  his  action  or  defense  upon  the  merits.    Whenever 
appears  that  a  party  has  been  so  misledi  the  court  may      ^"^^ 

rder  the  pleadings  to  be  amended,  upon  such  terms  as  S^La 

y  be  just.    [In  effect  July  1st,  1874. J  %^^q 

>  Material  variance— 32  CaL  11;  45  CaL  193, 615.  65  620 

Immaterial  variance-eec  470.  470  75  iy&2 

Vaxiancei  fatal— sec.  471.       •  106  152  ^tji 

§  470.  Where  the  variance  is  not  material,  as  provided     ^^P 
n  the  last  section,  the  court  may  direct  the  fact  to  be    ^  g^ 
ound  according  to  the  evidence,  or  may  order  an  imme- 
iiate  amendment,  without  costs. 

Variance— material,  sec.  468;  fatal,  sec  471,  and  note;  curable,  sec.       41*^ 

471.  Where,  however,  the  allegation  of  the  claim  or    ^  ^ 

lefense  to  which  the  proof  is  directed,  is  unproved,  not  in 

K)me  particular  or  particulars  only,  but  m  its  general 

icope  and  meaning,  it  is  not  to  be  deemed  a  case  of 

rariance,  within  the  last  two  sections,  but  a  failure  of 

)roof. 

ftoof— generally,  sees.  1824, 18fl9. 

.  ftooftJkilure  of— dismissal  for,  sec.  561,  snbd.  5:  generally,  see 
JVatalTabiavcb,  in/ra, 

Vaiiance-fiital,  8  CaL  191;  6  Gal.  503:  10  Oal.  832:  22  Cal.  516;  33  Cal. 
11;  85  CaL  191:  41  CaL  96:  45  Cal.  88, 617;  49  Cal.  847;  51  CaL  606:  cura- 
iJle,  sees.  469. 470;  7  Cal.  136;  SO  Cal.  590;  28  CaL  265;  80  CaL  864;  81  CaL 
ri;  12  Cal.  14, 89;  86  CaL  94, 168;  89  Cal.  691;  41  CaL  657. 


472-3  VABIAKCE— MISTAKES. 

^0%  ^72*  -^y  pleading  may  be  amended  once  hy   th 
party  of  course,  and  without  costs,  at  any  time  befa 
answer  or  demurrer  Hied,  or  after  demurrer  and  before  i 
trial  of  the  issue  of  law  thereon,  by  filing  the  same 
amended,  and  serving  a  copy  on  the  adverse  party,  wli. 

472  may  have  ten  days  thereafter  in  which  to  answer  o; 
^^P  demur  to  the  amended  pleading.  A  demurrer  is  not, 
^  516  '^A^'^^d  ^7  filing  £tn  answer  at  the  same  time;  and  v^hen 
58  98  ^^®  demurrer  to  a  complaint  is  overruled,  and  there  is  no 
58  96  answer  filed,  the  court  may,  upon  such  terms  as  may  l>e 
68  616  just,  allow  an  answer  to  be  filed.  If  a  demurrer  to  -the 
72  523,  answer  be  overruled,  the  facts  alleged  in  the  answer  must  \ 

be  considered  as  denied,  to  the  extent  mentioned  in  sec- 

473  tion  462.    [In  effect  July  1st,  1874.] 

ccp       Heading,  amendment  of— complaint,  10  CaL  410;  14  GaL  202;  SO  CaZ. 
48  562  76;  34  Cal.  167:  answer,  see  in/ra. 

rl  ii^     Oomplaint,  amended— filing,  sec.  432;  28  €^^246:  senrlng,  63  CaL 

56  ^^  ^*  Benennytsecinn. 

57  :1.S6     Declining  to  amend— effect  of,  see  Watvsb  under  Akjevdicsstt, 
60  229  BCC.473n. 

60  250     AxMwev— Amendment  cf,  sec.  473n.    With  demurrer,  waiver  formerly, 
6(»  H66  1  Gal.  200,  470:  at  same  time,  sec.  431.   After  demurrer  overruled,  no- 

61  ^96  tice,  sec.  476:  terms,  12  Gal.  440;  23  CaL  127 ;  28  GaL  072;  S8  GaL  j>». 

61  801 

61  860  *^  473.  The  court  may,  in  furtherance  of  justice,  and  on  . 

62  2h2  ench  terms  as  may  be  proper,  allow  a  party  to  amend  any  < 
S  m  pleading  or  proceeding  by  adding  or  striking  out  the  9 
^2  il  fUame  or  any  party,  or  by  correcting  a  mistake  in  the  { 
54  ^^  name  of  a  party,  or  a  mistake  fn  any  other  respect ;  and  2 
65  370  may,  upon  like  terms,  enlarge  the  time  for  answer  or  de-  2 
65  S97  murrer.    The  court  may  likewise,  in  its  discretion,  after  g 

65  495  notice  to  the  adverse  party,  allow,  upon  such  terms  as  may  ^i 

66  .%6  be  just,  an  amendment  to  any  pleading  or  proceeding  in  M 
^Z  r^f  other  particulars ;  and  may  upon  like  terms  allow  an  M 
68  ^5  *°s"^®'^  to  ^®  made  after  the  time  limited  by  this  Code ; 
68  277  ^^^  may,  also,  upon  such  terms  as  may  be  just,  relieve  a 
68  371  i  party  or  his  legal  representative  from  a  judgment,  order,    ' 
68  401  or  other  proceeding  taken  against  him  through  his  mis- 
68  42;^.  take,  inadvertence,  surprise,  or  excusable  neglect;  pre 
^n  ?•>?  videdf  that  application  therefor  be  made  within  a  reasona- 
i.^  r?Q  ble  time,  but  in  no  case  exceeding  six  months  after  such  , 
72  377  jii<lgi^6nt,  order,  or  proceeding  was  taken.    When  from 
78  205  a°y  cause  the  summons  in  an  action  has  not  been  person-    ' 
78  558  ally  served  on  the  defendant,  the  court  may  allow,  on 
74  .843  such  terms  as  may  be  ^ust,  such  defendant  or  his  legal 
74  40.8  representative^  at  any  time  within  one  year  after  the  ren- 
«n  onn  ^^^^0^  ^^  ^nv  judgment  in  s&ch  action,  to  answer  to  the 
^  ^  merits  of  the  original  action.    When,  in  an^action  to 

82  m  47.3     473  ,  .^       473  4,1^  \ 
8:^  228  .     ('<'!>     ccp   1   *!?    ccp      473      ,«»  . 

83  459     90  112-)   ICJ  m   i  i^\.      110  504    ccp     ^^a  »**  \ 

lui  :-!t  }^,  i^  t 

101  biO      104  88       - 
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recover  the  possession  of  personal  property,  tbe  person 
makini;  any  affidavit  did  not  truly  state  the  value  of  tbe 
property,  and  the  officer  takine  the  property,  or  the  sure- 
ties on  any  bond  or  undertakmg,  is  sued  for  taking  the 
same,  the  officer  or  sureties  mav  in  their  answer  set  up  the 
true  value  of  the  property,  and  that  the  person  in  whose 
l)ehalf  said  affidavit  was  made  was  entitled  to  the  posses- 
sion of  the  same  when  said  affidavit  was  made,  or  that  the 
value  in  the  affidavit  stated  was  inserted  by  mistake,  the 
court  shall  disregard  the  value  as  stated  in  the  affidavit. 
and  give  judgment  according  to  the  right  of  possession  of 
said  property  at  the  time  the  affidavit  waa  made.    [In 
effect  March  9th,  1880.] 

Partf,  name  of— see  under  Axestduxst,  infra. 

Mistake  in  other  respect— see  same. 

Bztsnsioa  of  time— 5  CaL  62. 

Other  paiUcnlars—see  under  AMXNDinnrT  infra,  topics  Asswss, 
Co]CPi.AisrT,  DKFAUI.T,  Jm>aMmrT,  etc. 

Judgment,  order,  etc.— ^relief  from,  see  under  Axsvdhbvt  infra, 
tc^lcs  DKFAULT,  Equitio  Jm>oxKirT,  etc. 

Surprise,  etc.-r-see  under  AMSNDKiEzrT,  topic  OPBVnro  Dbtault  ; 
also,  ste.  657»  SUM.  S,  and  28  CaL  S9S. 

I       Sommons-not  personally  senred,  6  Cal.  101 ;  and  see  under  Axshd- 
WQVT,  topic  OPXHnro  Dxfault. 

Olaim  and  delivery— aflldaTit  on,  sec.  610. 

ANLENBMESrr, 

An8Wer-6 CaL  119;  16  CaL  153;  17  CaL 265;  22  CaL  190, 858;  29  Cal.  637$ 
lOCaLaiS;  SlCaL165;  88CaL72;  40GaL445;  47  Cal.  174, 416, 606. 

Olexical  errors— 19  CaL  127 ;  and  see  sec.  475  and  note. 

Complaint— sees.  432, 472;  S  Cal.  75;  5  CaL  224;  6  Cal.  418;  15  CaL  145; 
8  CaL  78:  27  CaL  35;  28  Gal.  673;  80  Cal.  H;  32  CaL  136, 839:  37  Cal.  282; 
15  CaL  128, 616:  48  Cal.  171;  50  CaL  525, 549;  53  CaL  88;  Kelly  v.  McKib- 
ten,  Feb.  22na,  1880, 5  Fac.  C.  L.  J.  88. 

Conditions  of— see  Tsbms. 

Costs— bill  of,  correcting,  3  CaL  115:  as  tenna  of  amendment,  49  CaL 
W;  and  see  Tsbms. 

Default,  opening— conditions,  see  Tebks:  grounds  for,  2  Cal.  248; 
6 CaL  101;  9  Cal.  130;  16  CaL  877:  18  Cal. 456:  19  CaL  114, 605, 632:  20  Cal. 
U8:  84  Cal.  235:  87  CaL  247:  40  CaL  97, 154;  41  Cal.  17,314:  43  Gal.  254:  46 
Cal.63;^7  Cal.  86.  619;  49  Cal.  33:  motion  for,  16  CaL  160;  43  Cal.  253: 
Aowintf  for,  6  Cal,  80:  6  Cal.  174;  7  CaL  280;  9  Cal.  137;  20  CaL  138;  21 
CaL  80^  23  CaL  129;  Bailey  v.  Taafe, 29  Cal.  423;  33  Cal.  325;  84  CaL  80; 
45 CaL  54;  51  CaL  118;  63  CaL  69:  time  for,  see  TsaxL  ov  Coubt. 

Discretion— of  court  below  as  to,  see  sec.  128,  subd.  8;  sec.  657,  gener> 
tf  note;  2  Cal.  194,409;  3  Cal.-115;  4  CaL  229:  9  Cal.  58:  13  CaL  606;  16 
CaL  153;  20  Cal.  138:  22  Cal.  127;  27  Cal.  238:  29  CaL  74;  40  CaL  445;  Page 
f .  Williams,  June  10, 1880, 6  Pao.  C.  L.  J.  490. 

E^^,  control  over  judgment  in— vacating  for  fn^d,  13  CaL  658; 
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SI  Gal.  442:  relief,  wben  none  at  law.SCaL  UOt  6  CaL407;  6  GaL  22;  7 
CaL  83;  14  CaL  lA7s  20  Gal.  114:  foreelosora, see  HOBTGAOS. 

Exeontion— A3  CaL  S57* 

Generally— 2  CaL  194;  8  CaL  116;  7  CaL  US;  14  CaL  201;  17  OaL  285;  4» 
CaL  445;  41  Cal.  17. 812;  43  CaL  2S8:  45  CaL  83;  47  CaL  827;  48  CaL  862;  m 
CaL  846;  and  aee  dibobbtios,  justiox,  Libxbalxty,  and  Tbbjcs. 
infra, 

Immaterial--Bee  JusTioa. 

Judgment— Correction  </,  see  NITira  pbo  Tuiro,  and  8  CaL  192;  '4% 
Cal.  64;  63  CaL  88.  Amendment  </  pleadinQs  after ,  81  CaL  195;  40  Cal.  44S. 
47  Cal.  606;  48  CaL  171.  Rtli^fnmi  YacannK.seeDxvAnLT.opxiniro» 
and  6  Cal.  80:  47  Cal.  619;  49  (Dal.  266:  60  Gal.  160;  63  CaL  197:  modify^ 
log,  47  Cal.  25d;  49  Cal  233 :  equity,  control  over,  see  Equitt. 

Justice-flUbstantlal.in  furtherance  of.  6  CaL  119;  17  CaL  285;  22  CaL. 
231;  30  Cal.  321;  88  CaL  76;  46  Cal.  327;  47  Gal.  428. 

Liberality-as  to,  2  CaL  194;  18  CaL  849;  23  Gal.  81;  88  CaL  16S. 

Limitations— statute  of,  amendment  by  pleading,  see  FLaADzva. 
under  Limitations  Gbnbkallt,  sec.  8i2n. 

lylistaice— relief  from,  see  Dbfault.  opxmro,  and  JUDOXBa-Ts 
also,  JSicbardson  v.  Mussey,  Feb.  23rd,  1880, 6  Fao.  G.  L.  J.  70. 

Mortgage— and  foreclosure,  16  CaL  461 ;  49  CaL  678;  62  CaL  686. 

Nnno  pro  tunc— entry,  9  CaL  861;  27  CaL  491;  and  see  Bboosd, 

TBBU  OV  COUBT. 

Orersights— of  connseL  88  CaL  168. 

Party,  name  of— eee  Aicxztdmsnt  under  Fartiea  generaUj.  see. 
867n,  lOso  1  Cal.  172, 176, 191. 410:  2  Cal.  237:  9  Cal.  66;  13  CaL  70, 6S8s  15 
CaL9;  48CaL434;  49CaL806;  60Gal.268;  61  CaL  163;  68GaL88. 

Pleading— sec.  472n. 

Process— 2  CaL  193;  63  CaL  667. 

Record— see  JUDOMBNT,  and  Tbbh  of  Goubt;  also,  8  GaL2QSs  4 
Cal.  831;  9  CaL  173, 351;  19  CaL  127;  20  CaL  682;  27  CaL  481;  46  CaL  \vL 

Referee— no  power  to  allow,  when,  2  CaL  197. 

Return— of  officer,  23  CaL  81. 

Term  of  court— After  expiration  of.  formerly,  see  ADJOTrBmnBVT. 
sec.  83,  note  on  Jubisdiotion  and  Tbbmb,  sec.  78fi:  also,  2  CaL  683: 
8  Cal. 266;  4  CaL  106. 280:  6  Cal. 407:  9  CaL  173;  19  CaL  127, 708;  20  GaL^! 
632;  26  Cal.  17;  28  CaL  836;  30  Cal.  197;  61  Gal!  118.  ' 

Terms— allowance  on,  generally.  49  CaL  808:  for  opening  defaolt.  21 
CaL  443;  36  CaL  288;  41  ClU.  17;  48  CaL  662;  49  CaL  88,1017^ 

Verifying— amendment  by,  see  sec.  446a. 

Waiver— by  amending*  14  CaL  26:  by  declining  to  amend,  24  CaL  683: 
86  Cal.  112;  60  Cal.  499:  by  resisting  amendment,  10  GaL  847:  of  amend- 
ment by.answering,  42  CaL  227. 

f474.  When  the  plaintiff  la  ignorant  of  the  name  of  a 
endant,  he  must  state  that  fact  in  the  complaint,  and 
such  defendant  may  be  designated  in  any  pleading  or  pro- 
ceeding by  any  name,  and  when  his  true  name  is  discov- 
ered the  pleadmg  or  proceeding  must  be  amended  accord- 
ingly. 

Fictitious  name  naed- 2  CaL  662:  14  Cal.  119;  27  Gal.  09;  40  GaL  490; 
42  Cal.  227, 677;  46  Cal.  602;  60  CaL  206, 686;  McCreery  v.  Everding,  Feb! 
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!    14fh,]8eili6FiBe.C.L.J.9;  Sbennaav.McCartby, March  Srd,  1880, 6  Pao. 

.   c.  Is.  jTm. 

g  475.  Tbe  court  must,  in  every  stsif^e  of  an  action,  dls- 
i  regard  any  error  or  defect  in  the  pleadines  or  proceedings 

which  does  not  affect  the  sabstantial  rights  of  the  parties, 

and  no  jadgmenii  shall  be  reversed  or  affected  by  reason 

of  sach  error  or  defect. 
Amendment— sec.  473i».  ^     *  ,  "-^  •  /  ■  ' 

Eirors  not  prejndicial— sea  sec.  9SII  sdbd.  7»,  an^9  Cal.  289;  16  Cal. 

574:  20  Cal.  886:  31  Cal.  883;  82  CaL  U,  146;  48  Cal.  846, 864;  61  CaL  176;  68 

C^  171,  838;  53  CaL  491. 557. 


§  476.  When  a  demurrer  to  any  pleading  is  sustained 
or  overruled,  and  time  to  amend  or  answer  is  given,  the 
time  so  given  runs  from  the  service  of  notice  of  the  decis- 
ion or  order.    [In  effect  July  Ist,  1874.] 

dompntation  of  time— sec.  12fi. 

Time  to  answer— sees.  432, 472, 478. 

Notice,  service  of— sec.  1019  et  »eq. 

Ovennling  demiuTer— Notice  of,  Incoiponitiiig  in  record,  62  CaL 
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TITLB  Vn. 

Of  the  Provisional  Remedies    in   Civil! 

Actions. 

Chap.     I.  Arrest  and  Bail. 

n.  Claim  iand  delivery  of  Personal  Property, 

m.  Injunction. 

IV.  Attachment. 

V.  Beceivers. 

YL  Deposit  in  Court. 
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property  embezzled,  or  fraudulently  misapplied,  or  con- 
verted to  his  own  use,  by  a  public  officer,  or  an  officer  of 
a  corporation,  or  an  attorney,  factor,  broker,  agent,  or 
<^erk,  in  the  course  of  his  employment  as  such,  or  by  any 
other  person  in  a  fiduciary  capacity;  or  for  misconduct  or 
neglect  in  office,  or  in  a  professional  employment,  or  for 
a  willful  violation  of  duty; 

3.  In  an  action  to  recover  the  possession  of  personal 
property  unjustly  detained,  when  the  property,  or  anv 
part  thereof,  has  been  concealed,  removed,  or  disposed  of, 
to  prevent  its  being  found  or  taken  by  the  sheriff; 

4.  \yhen  the  defendant  has  been  guilty  of  a  fraud  in 
contracting  the  debt  or  incurring  the  obligation  for  which 
the  action  is  brought;  or  in  concealing  or  disposing  of  the 
property  for  the  taking,  detention,  or  conversion  of  which 
the  action  is  brought; 

5.  When  the  defendant  has.  removed  or  disposed  of  his 
property,  or  is  about  to  do  so,  with  intent  to  de&aud  his 
creditors.    [In  effect  July  1st,  1874.] 

Arrest— generally,  2  Cal.  609;  3  CaL  877;  8  GaL  87. 

SiTBDrTisiov  1.   Oontract,  express  or  implied— see  Civil  Code, 

sees.  1620, 1621. 

SUBDIVISION  2.   Agent's  misappropriation— 1  CaL  346;  8  CaL  824. 
SuBDivisioif  3.   Claim  and  deUverf— generally,  see  sec  609  ei  seq* 
ST7BDIVISI027  4.   Fraud— 1  CaL  440;  6  CaL  61. 240. 

§  480.  An  order  for  the  arrest  of  the  defendant  must 
be  obtained  from  a  judge  of  the  court  in  which  the  action 
is  brought.    [In  effect  March  9th,  1880.] 

§  481.  The  order  may  be  made  whenever  it  appears  to 
the  judge,  by  the  affidavit  of  the  plaintiff^  or  some  other 
person,  that  a  sufficient  cause  of  action  exists,  and  that 
'^si   the  case  is  one  of  those  mentioned  in  section  four  hundred 
kJ^P    and  seventy-nine.    The  affidavit  must  be  either  positive 
^  }^^  or  upon  intormation  and  belief;  and  when  upon  informa- 
'      tion  and  belief,  it  must  state  the  facts  upon  which  the  in- 
formation and  belief  are  founded.    If  an  order  of  arrest 
be  made,  the  affidavit  must  be  filed  with  the  clerk  of  tiie 
court.    [In  effect  July  1, 1874.] 
Order-generally,  3  Cal.  377;  6  CaL  67, 818;  10  CaL  41L 
Affidavit— requisites  of,  2  CaL  607. 

§  482.  Before  making  the  order,  the  judge  most  require 
a  written  imdertaking  on  the  part  of  the  plaintiff,  with 
sureties  in  an  amount  to  be  fixed  by  the  judge,  which 
must  be  at  least  five  hundred  dollars,  to  the  meet  that 
the  plaintiff  will  pay  all  costs  which  may  be  adjudged  to 
the  defendant,  Bxua  all  damages  which  he  may  sustam  by 
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reason  of  the  arrest,  if  the  same  be  wronj^al,  or  without 
snfflcient  cause,  not  exceeding  the  sum  specified  in  the 
undertaking.  The  undertaking  must  be  filed  with  the 
clerk  of  the  court.    [In  effect  July  1st,  1874.] 

XTndenaklng— generally,  sees.  MIn,  1057;  also  tee  tecs.  280,  suM.  8, 
and  681,  subd.  1. 

§  483.  The  order  may  be  made  at  the  time  of  the  issu- 
ing of  the  summons,  or  any  time  afterwards  before  judg- 
4S3  ™®i^^-    -It  must  require  the  sheriff  of  the  county  where  the 
cep   lefendant  may  be  lound,  forthwith  to  arrest  him  and  hold 
»  190  lim  to  bail  in  a  specified  sum,  and  to  return  the  order  at 
jk  time  therein  mentioned,  to  the  clerk  of  the  court  in  which 
the  action  is  pending. 
Order  of  azreat— -wben  may  be  made,  6  CaL  320. 

§  484.  The  order  of  arrest,  with  a  copy  of  the  affidavit 
upon  which  it  is  made,  must  be  delivered  to  the  sheriff, 
who,  upon  arresting  the  defendant,  must  deliver  to  him  a 
copy  01  the  affidavit,  and  also,  if  desired,  a  copy  of  the 
oraer  of  arrest. 

§  485.  The  sheriff  must  execute  the  order  by  arresting 
the  defendant  and  keeping  him  in  custody  until  dis- 
charged by  law. 

§  486.  The  defendant,  at  any  time  before  execution, 
must  be  discharged  from  the  arrest,  either  upon  giving 
bail  or  upon  depositing  the  amount  mentioned  in  the 
order  of  arrest. 

§  487.  The  defendant  may  give  bail  by  causing  a  writ- 
ten undertaking  to  be  executed  by  two  or  more  sufficient 
sureties,  to  the  effect  that  they  are  bound  in  the  amount 
mentioned  in  the  order  of  arrest,  that  the  defendant  will 
at  all  times  render  himself  amenable  to  the  process  of 
the  court  during  the  pendency  of  the  action,  and  to  such 
as  may  be  issu^  to  enforce  the  judgment  therein,  or  that 
they  will  pay  to  the  plaintiff  the  amount  of  any  judgment 
which  may  be  recovered  in  the  action. 

.  Bail— effect  of,  as  waiver,  6  GaL  fl8:  qaaUflcationa  of,  sees.  4M,  1087; 
sureties,  complaint  against,  45  CaL  252. 

§  488.  At  any  time  before  judgment,  or  within  ten 
days  thereafter,  the  bail  may  surrender  the  defendant  in 
their  exoneration;  or  he  may  surrender  himself  to  the 
sheriff  of  the  county  where  he  was  arrested. 

Smrendar  of  defendant— 5  CaL  93;  S.Cal.  552. 

-  §  489.  For  th^e  purpose  of  surrendering  the  defendant, 
the  bail,  at  any  time  or  place  before  they  are  finally 
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charged,  may  themselTes  arrest,  or,  by  a  written  antboi^ 
ity  indorsed  on  a  certified  copy  of  the  undertaking,  may 
empower  the  sheriff  to  do  so.  Upon  the  arrest  of  defend* 
ant  b^  the  sheriff,  or  upon  his  delivery  to  the  sheriff  by- 
the  bail,  or  upon  his  own  surrender,  the  bail  are  ezonei^ 
ated,  if  such  arrest,  delivery,  or  surrender  take  place  be* ' 
fore  the  expiration  of  ten  days  after  judgment;  bat  if 
such  arrest,  delivery,  or  surrender  be  not  made  within 
ten  days  after  judgment,  the  bail  are  finally  charged  on 
their  undertaking,  and  bound  to  pay  the  amount  of  the 
judgment  within  ten  days  thereafter. 

Bail-llabiUty  of,  6  Cal.  67. 

Jadgment— within  ten-days  after,  8  GaL  654. 

§  49(X  If  the  bail  neglect  or  refuse  to  pay  the  judg-. 
ment  within  ten  days  after  they  are  finally  charged,  an 
action  may  be  commenced  against  such  bail  lor  the 
amount  of  the  original  judgment. 

§  491.  The  bail  are  exonerated  by  the  death  of  the  de- 
fendant, or  his  imprisonment  in  a  State  Prison,  or  by  his 
legal  discharge  from  the  obligation  to  render  himsolf 
amenable  to  uie  process. 

§  492.  Within  the  time  limited  for  that  purpose,  the 
sheriff  must  file  the  order  of  arrest  in  the  office  of  the 
clerk  of-  the  court  in  which  the  action  is  pending,  with 
his  return  indorsed  thereon,  together  with  a  copy  of  the 
undertaking  of  the  bail.  The  original  undertaking  he 
must  retain  in  his  possession  until  filed,  as  herein  pro- 
vided. The  plaintiff,  within  ten  days  thereafter,  may 
serve  upon  the  sheriff  a  notice  that  he  does  not  accept  the 
bail,  or  he  is  deemed  to  have  accepted  them,  and  the 
sheriff  is  exonerated  from  liability.  If  no  notice  be 
served  within  ten  days,  the  original  undertaking  must 
be  filed  with  the  clerk  of  the  court. 

493.  Within  five  days  after  the  receipt  of  notice,  the 
sheriff  or  defendant  may  give  to  the  plaintiff,  or  his  attor- 
ney, notice  of  the  justification  of  the  same,  or  other  bail 
(specifying  the  places  of  residence  and  occiipations  of  the 
latter),  betore  a  judge  of  the  court,  or  county  clerk,  at  a 
specified  time  and  place ;  the  time  to  be  not  less  than  five 
nor  more  than  ten  days  thereafter,  except  by  consent  of 
parties.  In  case  other  bail  be  given,  there  must  be  a  new 
undertaking.    [In  effect  March  9th,  1880.] 

§  494.  The  qualifications  of  bail  are  as  follows : 
1.  Each  of  them  must  be  a  resident  and  householder,  or 
freeholder,  within  the  state. 
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2.  Bach  most  be  worth  tbe  amount  specifled  in  the  order 
of  the  arrest,  or  the  amount  to  which  the  order  is  reduced, 
:  as  proTided  in  this  chapter,  over  and  above  all  his  debts 
ana  liabilities,  exclusive  of  property  exempt  from  execu- 
tion; bat  the  judge  or  county  cleric,  on  justification,  may 
allow  more  than  two  sureties  to  justify  severally,  in 
amounts  less  than  that  expressed  in  tbe  order,  if  the 
whole  justification  be  equivalent  to  that  of  .two  sufficient 
baiL  [III  effect  July  1st,  1874.] 
Qualificatioxis— of  bail,  sec.  1057. 

§  495.  For  the  purpose  of  justification,  each  of  the  ball 
must  attend  before  the  judge  or  county  clerk,  at  the  time 
and  place  mentioned  in  the  notice,  and  may  be  examined 
on  oath,  on  the  part  of  tbe  plaintiff,  touching  his  suffi- 
ciency, in  such  manner  as  the  judge  or  clerk,  in  his  discre- 
tion, may  think  proper.  Tbe  examination  must  be  re- 
duced to  writing,  and  si\)»scribed  by  the  bail,  if  required 
by  the  plaintiff. 

Justification— sec.  2S9,  subd.  8;  10  CaL  189. 

S  496.  If  the  judge  or  clerk  find  the  bail  sufficient,  he 
I  must  annex  the  examination  to  the  undertaking,  indorse 
bis  allowance  thereon,  and  cause  them  to  be  filed,  and  the 
sheriff  is  thereupon  exonerated  from  liability. 
Oonrt  commissioners— power  as  to  bail,  sec.  2S0,  subd.  3. 

§  497.  The  defendant  may,  at  the  time  of  his  arrest, 
instead  of  giving  bail,  deposit  with  the  sheriff  tbe  amount 
mentioned  in  tbe  order.  In  case  the  amount  of  the  bail 
be  reduced,  as  .provided  in  this  chapter,  the  defendant 
may  deposit  such  amount  instead  of  giving  bail.  In 
either  case,  the^ sheriff  must  give  the  .defendant  a  certifi- 
cate of  the  deposit  made,  and  the  defendant  must  be 
discharged  from  custody. 

Deposit  in  court— sees.  672-OT4, 2104. 

§  496.  The  sheriff  must,  immediately  after  the  deposit, 
pay  the  same  into  court,  and  take  from  the  clerk  receiv- 
ing the  same  two  certificates  of  suub  payment,  the  one  of 
which  he  shall  deliver  to  the  plaintiff  s  attorney,  and  the 
other  to  the  defendant.  For  any  default  in  making  such 
payment,  the  same  proceedings  may  be  had  on  the  officia) 
bond  of  the  sheriff,  to  collect  the  sum  deposited,  as  in 
other  cases  of  delinquency. 

Sberiff— penalty  for  non-pasrment,  Political  Code,  sec.  4181. 

§  499.  If  money  is  deposited,  as  provided  in  the  two 
last  sections,  bail  may  be  given,  and  may  justify  upon 
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notioe,  at  any  time  before  judgment ;  and  on  the  filing 
the  undertafeins  and  justification  with  the  clerk,  ^' 
money  deposited  must  be  refunded  to  the  defendant. 

§  500.  Where  money  has  been  deposited,  if  it  rei 
on  deposit  at  the  time  of  the  recovery  of  a  judgment 
favor  of  the  plaintiff,  the  clerk  must,  under  the  airectio| 
of  the  court,  apply  the^same  in  satisfaction  thereof,  an 
after  satisfying  the  Judgment,  refund  the  surplus,  if  anj 
to  the  defendant.    If  the  judgment  is  in  favor  of  the  d^ 
fendant,  the  clerk  must,  under  like  direction  of  the  coi 
refund  to  him  the  whole  sum  deposited  and  remai 
unapplied. 

§  501.  If,  after  being  arrested,  the  defendant  escai>e 
is  rescued,  the  sheriff  is  liable  aS  bail;  but  he  may  d 
charge  himself  from  such  liability  by  the  giving  bail 
any  time  before  judgment. 

§  502.  If  a  judgment  is  recovered  against  the  sheiii 
upon  his  liability  as  bail,  and  an  execution  thereon 
returned  unsatisfied  in  whole  or  in  part,  the  same  pre 
ceedings  may  be  had  on  his  official  bond  for  the  recovei 
of  the  whole  or  any  deficiency,  as  in  other  cases  of  delii 
quency. 

§  503.  A  defendant  arrested  may,  at  any  time  bef oi 
the  trial  of  the  action,  or  if  there  be  no  trial,  before  thj 
entry  of  judgment,  apply  to  the  judge  who  made  th^ 
order,  or  the  court  in  which  the  action  is  pending,  upoi 
reasonable  notice,  to  vacate  the  order  ot  arrest  or  t^ 
reduce  the  amount  of  baU.  If  the  application  be  mad^ 
upon  affidavits  on  the  part  of  the  defendant,  but  nc 
otherwise,  the  plaintiffs  may  oppose  the  same  by  affidi 
vits  or  other  proofs,  ia  addition  to  those  on  which  th^ 
order  of  arrest  was  made.    [In  effect  July  1st,  1874.] 

Defendant's  waivei^-6  CaL  57. 

Motion  to  Tacate  arrest— 1  Cal.  347;  8  Cal.  378. 

§  504.  If,  upon  such  application,  it  appears  that  there 
was  not  sufficient  cause  for  the  arrest,  the  order  must 
be  vacated ;  or  if  it  appears  that  the  bail  was  fixed  too 
high,  the  amount  must  oe  reduced. 

Discharge— no  rearrest  after,  2  Cal.  009. 


r^ 
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CHAPTER  n. 
CLAIM    AND  DELIVER?  OF   PERSONAL 


BBS.  ]>ellTenr  of  penonAl  property*  wben  It  may  be  dalmed. 
M«.  Affldavit  and  its  requultes. 

ni.  Beqnisltion  to  sheriff  to  take  and  dellrer  the  propertr. 
812.  Becarity  on  the  part  of  the  phUntUt  and  prooeedlngi  In  serrlng 
the  order. 
S  Sll  Exception  to  snietles  and  proceedings  thereon»  or  on  fWnre  to 
except. 

514.  Defendant,  when  entitled  to  redellyery. 

515.  Justification  of  defendant's  sureties. 


518.  j^nalificatlon  of  sureties. 


SIT.  Property,  how  taken,  ¥ipen  concealed  In  bolldl&g.or  Indoanre. 

518.  Proper^,  how  kept. 

519.  Cbum  of  property  by  third  person. 

520.  Notice  and  amdaylt,  when  and  where  to  be  filed. 
^1.  Actiona  on  undertaking. 

§  509.  The  plaintiff  in  an  action  to  recover  the  posses- 
sion of  personal  property  may,  at  the  time  of  issmnff  the 
tummons,  or  at  any  time  beiore  answer,  claim  the  deliv- 
ery of  such  property  to  him,  as  provided  in  this  chapter. 
Becovery  of  possession— of  personalty,  Oode  remedy  for,  27  GaL 
465;l80al.688;63Cal.433. 
J     Olaim  and  delivery— optional,  88  GaL  063;  generally,  8  GaL  460;  11 
^  ^^!  14  Cal.410;  22CaL139;  27CaL451;  28GaL60S;  84GaL645:88 
Cil.lie;38CaL507,A88.  . 

S  510.  Where  a  delivery  is  claimed,  an  affidavit  must 
I  he  made  by  the  plaintiff,  or  by  some  one  in  his  behalf, 
7  showing: 

^     1.  That  the  plaintiff  is  the  ownev  of  the  property 
*  claimed  (particularly  describing  it),  or  is  entitled  to  the 
possession  thereof; 

2.  That  the  property  is  wrongfully  detained  by  the  de- 
fendant; 

.  3.  The  alleged  cause  of  the  detention  thereof,  accord- 
ing to  his  best  knowledge,  information,  and  belief; 

i  That  it  has  not  been  taken  for  a  tax,  assessment,  or 
fine,  pursuant  to  a  statute,  or  seized  under  an  execution 
9J  &n  attachment  against  thOkproperty  of  the  plaintiff,  or 
11 80  seized,  that  it  is  by  statute  exempt  from  such  seizure. 
6.  The  actual  value  ol  the  property. 
Justices'  Gonrts— eec.  510  et  teq,{  made  apidicable  to,  sec.  870. 
SuBBivisiOH  5.  Value— incorrectly  stated  tn  aflldaTit,  sec  478. 
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§  511.  The  plaintiff  or  his  attorney  may,  thereni 
by  an  indorsement  in  writing  npon  the  affidavit,  reqi 
the  sheriff  of  the  county  where  the  property  claimed 
be,  to  take  the  same  from  the  defendant. 

Indorsement— 3  Cal.  469. 

§  512.  Upon  a  receipt  of  the  affidavit  and  notice, 

a  written  undertaking,  executed  by  two  or  more  soffici 

sureties,  approved  by  the  sheriff,  to  the  effect  that  the; 

are  bound  to  the  defendant  in  double  the  value  of  t~ 

property,  as  stated  in  the  affidavit  for  the  prosecution 

gj^  j^        the  action,  for  the  return  of  the  property  to  the  defenu 

(,(,p         ants,  if  return  thereof  be  adjudged,  and  tor  the  payment 

53  748       to  him  of  such  sum  as  may,  from  any  cause,  be  recovered 

76  289       against  the  plaintiff,  the  sheriff  must  forthwith  take  tht 

property  described  in  the  affidavit,  if  it  be  in  the  posses- 

^^^        sionof  the  defendant  or  his  agent,  and  retain  it  in  hit 

ro^'^o       custody.    He  must,  without  de}^j,  serve  on  the  defend- 

76  '^'89      ^^^  ^  copy  of  the  affidavit,  notice,  and  undertakings,  by 

88  G48       delivering  the  same  to  him  personally,  if  he  can  be  f ound» 

or  to  his  agent  from  whose  possession  the  property  ii 

513        taken,  or  if  neither  can  be  found,  by  leaving  them  at  the 

^ccp        usual  place  of  abode  of  either,  with  some  person  of  suit- 

72  831       ai)ie  age  and  discretion,  op'if  neither  have  any  known 

p, . .        place  of  abode,  by  putting  them  in  the  nearest  post-of&ce, 

ppp        directed  to  the  defendant. 

58  743  Seizure  of  property— 3  Cal.  112;  24  CaL  147. 

65  889  Undertaking-liability  on,  4  CaL  114;  7  Cal.  890;  8  CaL  448;  21  CaL 

72  881       S80;  4f>  Cal.  302 :  title  not  affected  by.  11  CaL  277 :  retom  adjudged,  sees. 
027, 667 :  dismissal  discbarges,  sec.  581,  subd.  1. 

SherifTs  dutiea— Political  Code,  sees.  4185, 4188,  and  generally,  sees. 
4176-1193. 

Value— incorrectly  stated  in  affldayit,  sec.  473. 

§  513.  The  defendant  may,  within  two  days*  after  the 
service  of  a  copy  of  the  affidavit  and  -nndertaking,  give 
notice  to  the  sheriff  that  he  excepts  to  the  sufficiency  of  the 
sureties.  If  he  fails  to  do  so,  he  is  deemed  to  have  waived 
all  objection  to  them.  When  the  defendant  excepts,  the 
sureties  must  justify  on  notice  in  like  manner  as  upon 
bail  on  arrest;  and  the  sheriff  is  responsible  for  the  sufS- 
ciency  of  the  sureties  until  the  objection  to  them  is  either 
waived  or  until  they  justify.  If  the  defendant  except  to 
the  sureties,  he  cannot  reclaim  the  property  as  provided 
In  the  next  section. 

JuBtiflcation  of  sureties— 10  CaL  189. 

§  514.  At  any  time  before  the  delivery  of  the  property 
to  the  plaintiff,  the  defendant  may,  if  he  do  not  except  to 
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tiie  sureties  of  the  plaintiff,  reqidre  the  return  thereof.   514 
upon  giving  to  the  sheriff  a  written  undertaking,  execnteu    ccp 
by  two  or  more  sufficient  sureties,  to  the  eGfect  that  they  91  291 
are  hound  in  douhle  the  value  of  the  property,  as  stated 
in  the  affidavit  of  the  plaintiff,  for  the  delivery  thereof  to 
the  plaintiff,  if  such  delivery  be  adjudged,  and  for  thepay« 
>  uentto  him  of  such  sum  as  may,  for  any  cause,  be  recov>* 
i  ered  against  the  defendant.    If  a  return  of  the  i>roperty 
I  he  not  so  required  within  five  days  after  the  taking  and 
service  of  notice  to  the  defendant,  it  must  be  delivered  to 
the  plaintiff,  except  as  provided  in  section  519. 

Defendant's  sureties— liability  of,  7  Cal.  068;  also  compare  sec.  612fi; 
f  and  as  to  undertakings  generally,  see  sec.  941;  qualifications  of  sure- 
I    ties,  sec.  1057. 

[  §  515.  The  defendant's  sureties,  upon  notice  to  the 
plaintiff  of  not  less  than  two  or  more  than  live  days, 
most  justify  before  a  judge  or  county  clerk,  in  the  same 
manner  M  upon  bail  on  arrest;  and  upon  such  justifica- 
tion the  sneriff  must  deliver  the  property  to  the  defend- 
ant. The  sheriff  is  responsible  for  tlie  defendant's  sure- 
ties until  they  justify,  or  until  the  justification  is  com- 
pleted or  waived,  and  may  retain  the  property  until  that 
time;  if  they,  or  others  in  their  place,  fail  to  justify  at  the 
time  and  place  appointed,  he  must  deliver  the  property 
to  the  plaintiff. 
See  sec.  513^. 

§  516.  The  qualification  of  sureties  must  be  such  as 
are  prescribed  by  this  Code,  in  respect  to  bail  upom  an 
order  of  arrest. 

Sureties— quallflcattons  of,  sec.  1(61, 

.  §  517.  If  the  jproperty  or  any  part  thereof  be  concealed 
m  a  building  or  inclosure,  the  sheriff  must  publicly  de- 
mand its  delivery;  if  it  be  not  delivered,  he  must  cause 
the  building  or  inclosure  to  be  broken  open,  an^  take  the 
Property  into  his  possession  |  and,  if  necessary,  he  may 
call  to  his  aid  the  power  of  his  county. 
For  this  and  remaining  sections,  see  Shsbivp's  Duties,  sec.  fil2n. 

§  518.  When  the  sheriff  has  taken  property,  as  in  this 
chapter  provided,  he  must  keep  it  in  a  secure  place,  and 
jehver  it  to  the  party  entitled  thereto,  upon  receiving  his 
fees  for  taking  and  his  necessary  expenses  for  keeping 
the  same. 

§  519.  If  the  property  taken  be  claimed  by  any  other 
poison  than  the  defendant  or  his  agent,  and  such  person 
nuOce  affidavit  of  his  title  thereto,  or  right  to  the  posses- 
«!•      cona  Civ.  Fsoo.— 16, 
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Bion  thereof,  stating  the  groands  of  such  title  or 
and  serve  the  same  upon  the  sheriff,  the  sheriff  is' 
bound  to  keep  the  property  or  deliver  it  to  the  plaint 
unless  the  plaintifir.  on  demand  of  him  or  his  agmat, 
demnify  the  sheriff  against  such  claim,  by  an  undezi 
ingi  by  two  sufficient  sureties;  and  no  claim  to  sucli  pi 
erty  by  any  other  person  than  the  defendant  or  his 
is  valid  against  the  sheriff  unless  so  made. 

§  520.  The  sheriff  must  file  the  notice,  undertaldngr, 
affidavit,  with  his  proceedings  thereon,  with  the  cler] 


ccp    affidavit,  with  his  proceedings  thereon,  with  the  clerk 
101  315  the  court  in  which  the  action  is  pending,  within  trwei 
days  after  taking  the  property  mentioned  therein. 

g  521  pf  said  Code  is  repealed.  \Ixl  effect  July  Ist*  1874.] , 
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CHAPTER  HL 

ZNJUNCnON. . 

IBS.  Injnnetlon,  wbat  It  Is  and  wbo  may  gnnt  It. 

Q8.  MPnen  It  may  be  granted. 

I  sn.  At  what  time  It  may  be  gianted,  and  what  la  required  to  ob* 
tain  It. 

828.  Injiinctlon  after  answer. 

B9.  Security  upon  Injunction. 

W.  Order  to  snow  cause  wby  injtmetlon  shodld  not  be  granted. 

NL  Injunction  to  suspend  business  of  a  corporation,  now  and  by 
,  ^        whom  granted.  • 

I  MS.  Motion  to  vacate  or  modify  Injunction. 
I  St.  When  to  be  vacated  or  modified. 

§  525.  An  injunction  is  a  w^t  or  order  requiring  a  per- 
son to  refrain  from  a  particular  act.    It  may  be  granted 
oy  the  court  in  which  the  action  is  brought,  or  by  a  judge 
:    Hereof;  and  when  made  by  a  judge,  it  may  be  enforced 
«  an  order  of  the  court.    [In  effect,  March  9th,  1880.] 

Injunction  generally— form  of,  10  Gal.  947 :  definition,  see  Writ,  see. 
I    ^^and  Obdeb,  sec.  1003:  scope  and  function  of,  sec.  bTtSn :  kinds  of, 

fM  iitfra:  receiver  at  same  time,  S8  GaL  ft77,  sec.  664 :  disobedience  to, 
;    ■  contempt,  sees.  1209, 1210 :  limitations,  how  affected  by,  sec.  356 :  pro- 

^^Mlngs  to. obtain,  sees.  fi27  to 531 :  vacating  or  modifying,  sees.  532, 533. 

Injnnction,  kinds  of-provisional  or  preliminary,  also  called  tern- 
9<*uy,  sec.  625  a  $iq. ,  sec.  526,  subds.  2  and  3,  inc  ludbig  interim  injuno- 
HOiusec.  oaOn:  permanent  or  final,  (including  limited  and  perpetual) 
^  Ne.i26,niiKi.  1. 

Ooorts  and  Judges— power  to  grant  Injunction,  on  any  day,  sees.  78, 
I    jM:  at  chambers,  sec.  166:  court  commissioners  not  empowered  to 
'*Q«>Bec.259,subd.l. 

ft     County  Jndge— auxiliary  power  of,  before  amdt.  1880, 6  GaL  88. 449; 
Q    BCaL441;23GaL464;27Gal.l51. 

§  526.  An  injunction  may  be  granted  in  the  following 

I  \  When  it  appears  by  the  complaint  that  the  plaintiff  is 
entitled  to  Uie  relief  demanded,  and  such  relief,  or  any 
PftTt  thereof  ^  consists  in  restraining  the  commission  or 
continaance  of  the  act  complained  of|  either  for  a  limited 
period  or  perpetually. 

.«•  When  it  appears  by  the  complaint  or  affidavit  that 
^e  coiQinission  or  continuance  of  some  act  during  the  liti- 
gatioQ  would  produce  waste,  great  or  irreparable  injury 
to  thepiaintifl: 
3*  when  it  appears  during  the  litigation  that  the  defend- 
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ant  is  doing,  or  threatens,  or  is  about  to  do,  or  is  procuring 
or  sufferings  to  be  done,  some  act  in  violation  of  the  plaint- 
iff's rights,  respecting  the  subject  of  the  action,  and  tend- 
ing to  render  the  judgment  ineffectual. 

Injunction,  scope,  and  function  o£—GeneraUv*  eqiiltid>ledlscretiOfii 
tmlimited  as  to,  7  Cal.  325:  later  steps  in  action,  how  affected  bv,  S3  Cal- 
49S;  34  Cal.  272:  appellajte  supervL^ion  over,  4  Cal.  67:  22  Cal.  862;  29 
Cal.  124;  50  Cal.  844;  52  Cal.  65:  Parrott  v.  Floyd,  Aprfl  17tb,  1H80: 
prompt  application  for.  35  Cal.  548;  parties  to,  12  Cal.  105:  17  CaL440;  5S 
C<al.  724 :  when  will  Issue  to  prevent  violation  of  law,  43  Cal.  605:  47  CaL 
348:  and  see  Txxfis,  infra,  where  remedy  at  latOt  no  Injnnctioii 
granted,  2  Cal.  469, 590:  6  Cal.  41, 275:  7  Cal.  53,70;  12  Cal.  440;  14  CaL  144, 
173,223;  25  CaL  120;  36  Cal.  71;  47  Cal.  183,626:  49  Cal.  676;  53  Gal.  433. 
Where  useless  or  unnecessary,  will  not  issue,  10  CaL  585;  15  CaL  128;  18 
CaL  307;  25  Cal.  119;  35  Cal.  548;  36  CaL  70;  37  CaL  283;  40  CaL  471;  4» 
Cal.  171 ;  47  Cal.  647 ;  48  Cal.  645;  49  Cal.  266.  One  court  against  another, 
4  Cal.  31;  5  CaL  82;  8  CaL  26, 35. 71, 268, 520:  9CaL77>607;  10  CaL 577;  U 
Cal.  76;  15  Cal.  134 ;  51  Cal.  143, 562. 

SUBDIVISION  I.  Final  injunction— see  Pbbvbntivb  Bxlxkt, 
sec.  580n ;  Rbceiveb,  sec.  564.  . 

Subdivisions  2  and  3.  Irreparable  injtuy— 8  Cal.  241, 834;  6  CaL 
120;  7  Cal.  341;  8  CaL  897;  10  Cal.  449;  13  CaL  156. 190;  14  CaL  460;  21  CaL 
448;  27  Cal.  43  i.  Threatened  act— 8  Cal.  397:  10  Cal.  217:  13  CaL  812:  14 
Cal.  551 ;  22  Cal.  485;  51  CaL  301:  53  CaL  416,724;  and  see  Trespass,  Wra. 
Waste— generally,  34  Cal.  15:  during  foreclosure,  sec.  745. 

Taxes— enjoining  collection,  suits,  sales,  etc.,  2  Cal.  698:  6  CaL  41 ;  11 
CaL 361.380;  riCaL273,298,2<)9j  13  Cal.  175;  18  Cal. 807;  86 CaL 70;  46  010. 
416;  47  CaL  647;  48  CaL  65;  49  Cal.  94;  51  Cal.  406. 

Fraud— 15  CaL  349;  29  Cal.  59;  49  Cal.  94, 278. 

Tre8pass-5  Cal.  108;  7  Cal.  320;  14  Cal.  544;  15  Cal.  206;  16  Cal.  206;  17 
Cal.  373:  18  CaL 209, 443, 643;  27  Cal.  645;  32  CaL  592;  85  Cal. 476;  87  Cal* 
283;  43  CaL  389;  51  Cal.  529;  52  Cal.  322;  and  see  WASTE,  subds.  2  and  3* 
note,  supra. 

§  527.  The  injunction  may  be  granted  at  the  time  of 
issuing  the  summons  upon  the  complaint,  and  at  any  time 
afterward,  before  judgment,  upon  affidavits.  The  coxn« 
plaint  in  the  one  case,  and  the  affidavits  in  the  other,  must 
show  satisfactorily  that  sufficient  grounds  exist  therefor. 
No  injunction  can  be  granted  on  the  complaint  unless  it 
is  verified.  When  granted  on  the  complaint,  a  copy  of  the 
complaint  and  verification  attached  must  be  served  witii 
the  injunction ;  when  granted  upon  affidavit,  a  copy  of  the 
affidavit  must  be  served  with  the  injunction. 

Oomplaint— for  injunction,  22  CaL  862;  35  Cal.  52;  53  CaL  SOU  416: 
▼erlflcation  of,  sec.  446:  presenting  in  advance  of  filing,  12  CaL  107. 

Affidavits— upon,  35  Cal.  62. 

Preliminary  injunction— discretionary  powers  as  to,  50  CaL  344;  fit 
CaL  65. 

Service— mode  of,  16  Cal.  886:  by  sheriff,  see  SherllTs  Duties,  Politi- 
cal Code,  sees.  4175^191 :  other  notice  of  injunction,  1  Cal.  897. 

§  528.  An  Injunction  cannot  be  allowed  after  the  de- 
fendant has  answered,  unless  upon  notice,  or.  upon  an 
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order  to  show  cause;  bat  in  such  case  the  defendant  may 
be  restrained  until  the  decision  of  the  court  or  judge 
granting  or  refusing  the  injunction. 

Injimctlon  after  answer— 6  CaL  449;  22  Cal.  382;  SS  CaL  62. 

Beitraining  order-«ee  Intbbix  Ikjt7KGTI0H»  sec  630i». 

§  529.  On  granting  an  injunction,  the  court  or  judge 
must  require,  except  when  the  people  of  the  State,  ?\ 
county,  or  municipal  corporation,  or  a  married  woman  in 
a  suit  against  her  husband,  is  a  party  plaintiff,  a  written 
undertaking  on  the  part  of  the  plaintiff,  with  sufficient 
sureties,  to  the  effect  that  the  plaintiff  will  pay  to  the 
party  enjoined  such  damages,  not  exceeding  an  amount  to 
be  specili^,  as  such  party  may  sustain  by  reason  of  the 
injunction,  if  the  court  finally  decide  that  the  plaintiff  *^» 
was  not  entitled  thereto.  Within  five  days  after  tne  serv-  gS^P 
ice  of  the  injunction,  the  defendant  may 'except  to  the  '  **^^ 
sufficiency  of  the  sureties.  If  he  fails  to  do  so,  he  is 
deemed  to  have  waived  all  objections  to  them.  When 
excepted  to,  the  plaintiff's  sureties,  upon  notice  to  the  de- 
fendant of  not  less  than  two  nor  more  than  five  days, 
mufltJnstify  before  a  judge  or  county  clerk  in  the  same 

C.  C.  P.  1895.  ^^■'^or  any  of 

527.    The  injunction  may  be  ^^St^  ft"  """If 
the  summons  upon  the  complauji^^       T\^'^^^ 

before  judgment,  upon  afii*»**^  *"  ^""^' 

case,  and  the  affidavits  in  i  Jrought, 

that  sufficient  grounds  exl  \^^  "P" 

granted  on  the  complaint  u  Z  "''  ^° 

on  the  complaint,  a  copy  ^''"^  *" 

attached  must  be  served  v  ^'^"^'^ 

upon  affidavit,  a  copy  of  th.  '*^'"it' 

injunction.     No  injunction  !  "'^^ 

tne  cause  wherein  it  is  gran'  ^<^"*i' 

onger  period  than  twelve  n"  P  ^^'^  i 

tion  was  granted,  except  by  .  '  ^^^^ 
msT^  be  set  for  trial  upoi 
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cept  when  the  people  of  this  State  are  a  party  to  the  pro* 
ceeding. 
Oonrts  and  jndges— power  to  grant  injunction,  see  sec.  829n, 

f532.  If  an  injunction  be  granted  without  notice    .be 
endant,  at  any  time  before  the  trial,  may  apply,  lik  on 
reasonable  notice  to  the  judge  who  granted  the  injunction, 
or  to  the  court  in  which  the  action  is  brought,  to  dissoT^e 
or  modify  the  same.    The  application  may  be  made  vty 
the  complaint  and  the  affidavit  on  which  the  injunction 
fi32   ^^^  granted,  or  upon  affidavit  on  the  part  of  the  defend- 
ccp    ant,  with  or  without  the  answer.    If  the  application  be 
72  271  made  upon  affidavits  on  the  part  of  the  defendant,  hui 
not  otherwise,  the  plaintiff  ma^  oppose  the  same  by  affi- 
davits or  other  evidence,  in  adcQtion  to  those  on  which  the 
injunction  was  granted. 
Dissolution,  generally— practice  on,  35  Cal.  66:  on  appeal,  wben,4 


Cal.70:  revivingorder  on,  15Cal.88:  formerly  before  counl7  Judge,  2S 
Cal.464;  and  see  sec.  625n:  wltbout  notice,  when,  sec.  937;  12  Can440; 
where  continuance  unnecessary.  44  Gal.  185;  see,  also,  8  CaL  268;  9  Gal. 


Cal.464;  and  see  sec. 625n:  wltbout  notice,  when, seg. 937;  12  Cal.440; 
wbere  continuance  unnecessary,  44  Ci  * 
553;  12  Cal.  441;  22  Gal.  470;  29  Cal.  124. 

Dissolution  on  complaint  and  answer— 6  Cal.  493;  28  Cal.  82;  S8 
Cal.  637;  39  CaL  166;  42  Cal.  457;  45  Cal.  186;  52  Cal.  277. 

Dissolving  on  affidavits— 15  Cal.  116;  35  Cal.  52;  39  CaL  511;  44  CaL 
184;  49  Cal.  359;  Parrott  v.  Floyd,  AprU  17th,  1880. 

533  §  533.  If  upon  such  application  it  satisfactorily  appear* 

ccp       that  there  is  not  sufficient  ground  for  the  injunction,  ih 

103  644     must  be  dissolved;  or  if  it  satisfactorily  appear  that  the 

extent  of  the  injunction  is  too  great,  it  must  be  modified. 

See  sec.  532». 
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CHAPTER   IV. 
ATTACHMENT. 

Attacbment,  wben  anA  In  what  cases  may  issne. 

Affldarit  for  attacbmentr  what  to  contain. 

Uuderti^ing  on  attacbment. 

Writ,  to  whom  directed  and  what  to  state. 

Shares  of  stock  and  debts  due  defendant,  how  attached  and  dis- 
posed of. 
§  542.  How  real  and  personal  property  shall  be  attached. 
I  513.  Attorney  to  Rive  written  instrnctiona  to  sheriff  what  to  attach. 
§  544.  GamLshment,  when  garnishee  liable  to  plaintiff. 
S  545.  Citation  to  garnishee  to  appear  before  a  court  or  Judge. 
S  546.  Inventory,  now  made,    rarty  refusing  to  give  memorandum 

may  be  compelled  to  pay  costs. 
S  547.  Perishable  property,  how  sold.  Accounts  without  suit  to  be 

collected. 
S  548.  Property  attached  may  be  sold  as  under  execution,  if  the  Inter- 
est of  the  parties  require. 
I  549.  When  property  claimed  oy  a  third  party,  how  tried. 
i  550.  If  plalntlil  obtains  judgment,  how  satisfied. 
I  551.  When  there  remains  a  balance  due,  how  collected. 
S  532.  When  suits  may  be  commenced  on  the  undertaking. 
S  553.  If  defendant  recover  Judgment,  what  the  sheriff  is  to  deliver. 
S  554.  Proceedings  to  release  attachment,  before  whom  taken. 
S  SSS.  Attachment,  in  what  cases  It  may  be  released  and  upon  what 

terms.  k'*'v 

S  556.  When  a  motion  to  discharge  attachment  may  be  made,  and  upon    *>  ^ ' 
what  grounds.  ccp 

S  557.  When  motion  made  on  affidavit,  it  may  be  opposed  by  affidavit.  97    95 
I  558.  When  writ  must  be  discharged.  97  2u7 

S  599.  Wben  writ  to  be  returned. 

§  537.  The  plaintiff,  at  the  time  of  issuing  the  sum-    537 
mons,  or  at  any  time  afterward,  may  have  the  property     ccp 

^  of  the  defendant  attached,  as  security  for  the  satisfaction  ^'>  ^^'\ 

m  of  any  judgment  that  may  be  recovered,  unless  the  de-  !!^  '^ 

fendant  give  security  to  pay  such  judgment,  as  in  this  ^j!  ^ 

chapter  provided,  in  the  following  cases :  '^o  ^o 

7       1.  In  an  action  upon  a  contract,  express  or  implied,  for  ^2  ($32 
9    the  direct  payment  of  money,  where  the  contract  is  made 
^  or  is  payable  in  this  State,  and  is  not  secured  by  any       ^d7 
mortgage  or  lien  upon  real  or  personal  property,  or  anv     g^^P 
L.  pledge  of  personal  i>roperty,  or,  if  originally  so  secured,         ^^ 
^  such  security  has,  without  any  act  of  the  plaintiff,  or  the 

person  to  whom  the  security  was  given,  become  valueless ;        ^^ 
i        2.  Ii^  an  action  upon  a  contract,  express  or  implied,         cnJ 
against  a  defendant  not  residing  in  this  State.    [In  effect     '^0  jK, 
July  Ist,  1874.]  ^ 


Attaobmant,  gensnUlr-'WixllluT  natDre  oC,  S_  GaLSTT:  attOotorr 


Isanaace,  tlms  for— S  Cal.  S38;  3S  Cil.  2». 

IVoperty  of  dsfendant— IS  CaJ.  399;  40  CaL  391. 

Frereatlng  lerr  br  coonler-boDd— see  hks.  mO. 

SBBCnriBIoaL  Oom^M^-Sn»«u«■<n>^sf.notIlpplt<3tbls,^Cal. 
IIj  !B  OI.ZSliU  CaLINi  mnat  Ce^ebtolaesB.  s«e  sec.  Ha,  aabds,  1 
ni(ll:SlC*].BIi  «Cd.W.   ArMreMHnatcj^fniineir.KiCaL  lU; 

Mt«w«v,nC»LU;a^riNi^CarM(4aOal.4. 

Simui visum  i.  Oonttant— tipnn  w  Impllsd,  aee  note  to  alibdt  1. 
BxtUtaaa—tee  PoUtteal  Code,  see.  HI. 

3  538.  Ttie  clerk  of  t.lio  court  must  issue  the  writ  of  at- 
tachmeni,  upon  tecoiving  an  affidavit  by  or  on  behalf  of 
plaiatiEF,  Bbowiuf;: 
S38        1.  Tbat  the  defendant  is  indebted  to  tlie  plaintilf  (ap«ci- 
ocp     tying  the  amount  of  sucli  indebtedness  over  and  atx>v« 
8*  "6    all  legal  aet-offs  or  counter-claims)  upon  a  contract,  ex- 
press or  implied,  for  tbe  direct  payment  of  money,  and 
that  such  contract  Tvas  made  or  is  payable  in  tbis  State, 
MS      and  tbat  (be  payment  of  the  same  lias  not  been  secured 
im'i77   by  any  mortjafie  or  lien  upon  teal  or  pcrsonril  property, 
,_  or  any  pledge  of  personal  property,  or,  if  originally  so  se- 

..g  cured,  that  sneh  security  has,  without  any  act  of  the 
,.,,„  nlaintifT,  or  tlio  person  to  whom  the  security  was  given, 
67  iai)  becomn  value?es3;  or 

T7  218     3.  That  tlie  defendant  Is  indebted  to  the  plaintiff  (speci- 

78  ITT  tying  the  amount  of  sucli  indebtedness  over  and  above 

^  ^'^  111  lef^al set-offs  or  countcr-claims)and  that  thedefeudant 

is  a  non-resident  of  the  State;  and 

'*         .     3.  That  the  attactiment  is  not  sought,  and  the  action  iB 

■'■'.J        not  prosecuted,  to  binder,  delay,  or  defraud  any  creditor 

L  xm        of  ttle  defeudant,     [In  effect  July  1st,  187*.l 

Qaty  of  oleik— sebPoUtleatCoilc.gec.lOK;  23CaI.Iffi!',  HCaLilOv 
Aadavlt,  rsqnisilos  of-4Cal.H!i;  aaCal.SlB;  «C»LJ18:  also,  S9  to 
Mctlon  Ecnfrally.soe  J  Cfll.SW:  8  Cal.SM;  IS  Cal.lM;  ISCaJ.  l«j» 
Gal.  imAlCsl.  li;:"OTlforlglaBUysoBScii»a,"iianalTiii>tloii,  WllUe 
r.  Colin,  M  CbI  212. 

639  §339.  Before  issuing  tbe  writ  the  clerk  mi(st  require  a 
u^"  A,^  written  undertaking  on  the  part  of  the  plaintiff,  in  a  sum 
'         not  less  than  two  hundred  dollars,  and  not  exceeding  the 
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amoant  claimed  bv  the  plaliitiff,  with  sufficient^snifeties, 
to  the  effect  that  if  the  defendant  recover  judgment,  the 
plaintiff  will  pay  all  costs  that  may  be  awarded  to  the  de- 
fendant and  all  damages  which  he  may  sustain  by  reason 
of  the  attachment,  not  exceeding  the  sum  specified  in  the 
undertaking.  Within  five  days  after  service  of  the  sum- 
mons in  the  action,  the  defendant  may  except  to  the  suffi- 
ciency of  the  sureties.  If  he  fails  to  do  so,  ue  is  deemed 
to  have  waived  all  objections  to  them.  When* excepted 
to,  the  plaintiff's  sureties,  upon  notice  to  the  defendant 
of  not  less  than  two  nor  more  than  five  days,  must  justify 
before  a  judge  or  county  clerk  in  the  same  manner  as 
upon  bail  on  arrest,  and  upon  failure  to  justify,  or  if  others 
in  their  place  fail  to  justify,  at  the  time  and  place  ap- 
pointed, the  clerk  or  judge  shall  issue  an  order  vacating 
I  the  writ  of  attachment,  [In  effect  March  30th,  1874.  See  ,.„ 
I        decision  of  Supreme  C6urt.]  ^  54  2<)6 

Undertaldng,  genexallf— sees.  259,  sabd.  3;  581,  subd.  1 ;  941n.  77  218 

[  StiretieB— jQsttflcation  of,  sec.  435;  qualifications  of,  sec.  1057.  • 

f  Undertaking  on  attachment-form  of,  7  Cal.  514;  44  Cal.  168:  when        /S40 

1         TOld,  2  Cal.  251 ;  damages  on.  1  CaL  410 ;  extent  of  surety's  liability  on,       ecp 
i         40  CaL  354;  repealed  enactment  of  1874,  see  Goodwin  v.  Buckley,      /)/>  ;J77 
I         Marclilltli,18Ml  57  1;;/, 

I  §  540.  The  writ  must  be  directed  to  the  sheriff  of  any     ^5  ^JJJ 

[*<j,  ^unty  in  which  property  of  such  defendant  may  be,  and     j^j  -95 
P^    must  require  him  to  attach  and  safely  keep  all  the  prop- 
r«%  erty  of  sucli  defendant  within  his  county  not  exempt      641 
from  execution,  or  so  much  thereof  as  may  be  sufficient     ccp 
to  satisfy  the  plaintiff's  demand,  the  amount  of  which:    ^7  255 
^      must  be  stated  in  conformity  with  the  complaint,  unless 
t^    the  defendant  give  him  security  by  the  undertaking  of  at 
^  least  two  sufficient  sureties,  in  an  amount  sufficient  to 
satisfy  such  demand,  besides  costs,  or  in  an  amount  equal 
^    to  the  value  of  the  property  which  has  been  or  is  about 
ccp    to  be  attached ;  in  which  case,  to  take  such  undertaking. 
IB  in  Several  writs  may  be  Issued  at  the  same  time  to  the  sher- 
iffs of  different  countim. 
Writ,  generally— sec.  Sin. 

Sherifl;  duties  of— excused  only  by  written  directions,  Political 
Cod;  sec.  4185;  12  CaL  539;  when  released  by  stipulation,  53  Cal.  3; 
wbeu  must  sLow  process.  Political  Code,  sec.  4188. 

Eieepiptioii9  from  execution— sec.  690. 

Undertaking  to  prevent  attachment— form  of  counter-bond,  29 
CaLlS»;  liability  of  sureties,  8ec.-941n;  17  Cal.  433;  29  Cal.  194:  com- 
plaint on  counter>bond,  52  CaL  504  4  bond  for  releasQ|Mter  appearance, 

§  541.  The  rights  or  shares  which  the  defends^nt  may 
bare  in  the  stgck  of  any  corporation  or  company,  to- 


§  542  ATTACHMENT,  IIIO 

S ether  with  the  interest  and  profit  thereon,  and  all  debts 
ue  such  defendant,  and  all  other  property  in  this  State 
of  such  defendant  not  exempt  from  execution,  may  he 
attached,  and  if  judgment  be  recovered,  be  sold  to  satisfy 
the  judgment  and  execution. 
Stocks  or  shares^how  attached,  sec.  542,  subd.  4. 
DeMs  and  credits,  etc.— how  attached,  sec.  642,  snbd.  5. 
CSamishment  generally-^ecs.  643-^545. 

g^  §  542.  The  sheriff  to  whom  the  writ  is  directed  and 

ccp  delivered  must  execute  the  same  without  delay,  and  if 
sub  5  the  undertaking  mentioned  in  section  five  hundred  and 
108  666     forty  be  not  given,  as  follows: 

1.  Beal  property,,  standing  upon   the  records  of  the 

.  county  in  the  name  of  the  defendant,  must  be  attach^ 

542     by  filing  with  the  recorder  of  the  county  a  copy  of 

ccp     the  writ,  together  with  a  description  of  the  property 

96  ^t>7  attached  anda  notice  that  it  is  attached,  and  by  leaving 

«  a  similar  copy  of  the  writ,  description,  and  notice  with 

an  occupant  of  the  property,  if  there  is  one;  if  not,  then 

-      by  posting  the  same  in  a  conspicuous  place  on  the  prop- 

erty  attached. 

.4*8^2        ^'  ^®*1  property,  or  any  interest  therein,  belonging  to 

57  1P5     the  defendant,  and  held  by  anjr  other  person,  or  standing 

57  255  !   on  the  records  of  the  county  in  the  name  of  any  other 

65  m's  \  person,  must  be  attached  by  filing  with  the  recorder  of 

66  208  I  the  county  a  copy  of  the  writ,  together  with  a  description 
^7  rS.  ^^  ^^^  property  and  a  notice  that  such  real  property  and 
so  466     *°y  interest  of  the  defendant  therein,  held  by  or  standing 

in  the  name  of  such  other  person,  (naming  him)  are  at- 
tached, and  by  leaving  with  the  occupant,  if  any,  and 
,  ^4«       with  such  other  person  or  his  agent,  if  known  and  within 
Pjf'cp        the  county,  or  at  the  residence  of  either,  if  within  the 
^       county,  a  copy  of  the  writ,  with  a  similar  description  and 
542        notice.    If  there  is  no  occupant  of  the  property,  a  copy 
ccp        of  the  writ,  together  with  such  i4i|Scription  and  notice, 
99   166     must  be  posted  in  a  conspicuous  -j^mie  upon  the  property. 
99   6U     The  recorder  must  index-  such  attachment  when  tiled,  in 
101  227      tiie  names  both  of  the  defendant  and  of  the  person  by 
whom  the  property  is  held,  or  in  whose  name  it  stands  on 
the  records. 

3.  Personal  property,  capable  of  manual  delivery,  must 
be  attached  by  taking  it  into  custody. 

4.  Stocks  orshares,  or  interest  in  stocks  or  shares,  of 
any  corporal^^  or  company  must  be  attached  by  leaving 
with  the  prelKut  or  other  head  of  the  same,  or  the  sec- 
retary, cashier,  or  other  managing  agent  thereof,  a  copy 
of  the  writ,  and  a  notice  stating  that  the  stock  or  interest 
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• 

of  the  defendant  is  attached,  in  pursuance  of  such  nrrit. 
5.  Debts  and  credits,  and  other  personal  property,  not 
capable  of  manual  delivery,  must  be  attached  by  leaving 
with  the  person  owing  such  debts,  or  bavins  In  his  pos- 
session or  under  his  control  such  credita  axid  other  per- 
sonal property,  or  with  his  agent,  a  copy  of  the  writ  and 
a  notice  that  the  debts  owing  by  him  to  the  defendant,  or 
the  credits  and  other  personal  property  in  his  possession 
or  under  his  control,  belonging  to  the  defendant,  are 
attached  in  pursuance  of  such  writ. 

Lerj  of  attachment— i9Aer(2r«  duties  as  tOt  Whitney  v.  Batterfleld,  13 
Cai.335;  19  Cal.  41;  25  Cal.  206;  29  Cal.  312.  Excessive^  most  not  be,  40 
Cal.  408.  Conduct  validating,  14  Cal.  50.  Onjoint  property,  compare  10 
CaL  m.  Partnerships,  as  to,  8  Cal.  MO:  13  CaL  &&;  'h  GaL  194;  2)  CaL 
MO;  and  compare  12  Cal.  196;  43  Cal.  119. 

SUBDinsiOK  1.  Real  property  in  defendant's  name— 4  GaL  25; 

II  Cal.  247 ;  19  Cal.  45;  43  Cal.  206, 577. 

SUBDivisioir  2.  Other  real  property— Xariodfo  interest,  22  CaL  645; 
l8Cal.313;45CaLie2.  .  r    «-     # 

SuBDTVisioif  8.  Personal  property,  manually  removable— ili- 
tadment  lien,  officer's,  Civil  Code,  sec.  3057;  replevin,  does  not  affect, 
1 1  CaL  262.  Leviable  interest,  in  pledgedproperty ,  see  sabd.  5 ;  In  mort- 

eged  property.  Civil  Code,  sees.  2968-2970;  In  crops,  17  CaL  541 ;  of  co- 
Dant,61  CaL  609:  of  lessee.  52  CaL  319.  Custody  under  lesy,  7  Cal. 
M9;  12  Cal.  412;  25  Cal.  556:  Rogers  v.  Glllmore,51  Cal.  309.  Fraudulent 
transfers,  CivU  Code,  sees.  1227, 3431, 8432, 3439-42. 

SDBnrvisioir  4.  Stocks,  shares,  etc.,  gamiabment  of^-A  CaL  186; 
7  CaL  162;  9  CaL  76;  agent  of  corporation,  service  on,  38  CaL  15S. 

SUBDivisiOH  8.  Debts  and  credits,  garnishment  of— debt,  wbat 

is,  3  CaL 363:  8  Cal.  540:  9  CSl.  24 ;  action  of  debt  as  test,  11  Cal.  342:  34 

.  CaL  81;  35Cal.  386:  anfl  compare  84  Cal.  293:  toosoon,  10  CaL339:  too 

I  '  late,  12  Cal.  92:  15  CaL  38;  and  compare  18  Cal.  438:  sheriff's  function,  1 

CbL  104;  49  CaL  658:  as  to  pledge,  see  Treadwell  v.  Davis,  34  CaL  607. 

^1      §  543.   Upon  receiving  information  in  writing  from  543 

I  the  plaintiff  or  his  attorney,  that  any  person  has  in  his  ccp 

fl  possession  or  under  his  control  any  credits  or  other  per-  W  &** 

^sonal  property  belonging  to  the  defendant,  or  is  owing  .^4 

any  debt  to  the  def  e|^nt,  the  sheriff  must  iserve  upon  ^^.p 

SQch  person  a  copy  W  the  writ  and  amotice  that  such  90  56S 
credits,  or  other  property,  or  debts,  as  the  case  may  be, 
ue  attached,  in  pursuance  of  such  writ. 
Sheriff,  ditties  of— see  sec.  5iQ». 

^  544.  All  persons  having  in  their  possession  or  under 
their  control  any  credits  or  other  personal  property  be- 
longing to  the  defendant,  or  owing  any  debts  to  the 
defendant,  at  the  time  of  service  upon  theoa  of  a  copy  of 
the  writ  and  notice,  as  provided  in  the  last  two  sections^ 
jhaU  be,  unless  such  property  be  delivered  up  or  trans- 
fened,  or  such  debts  ne  paid  to  the  sheriff,  liable  to  the 


^ 


§§  545r7  ATTACHMBITT.  W 

Slaintiff  for  the  amount  of  such  credits,  property,  or 
ebts,  until  the  attachment  be  discharged,  or  any  judg- 
ment  recovered  by  him  be  satisfied. 

Gramishment,  effect  of—S  Cal.  540;  9  CaL  265;  18  CaL  164;  21  Cal.  12S: 
23  Cal.  667;  also,  see 2  Cal.  33;  5  Cal.  118,294;  11  Cal.  842;  34  CaL  601;  31 
Cal.  378, 392. 

Sixnilar  proyision  as  to  ezecntion— eeo.  716. 

§  545.  Any  person  owing  debts  to  the  defendant,  ot 
having  in  his  possession  or  under  his  control  any  credits 
or  other  personal  property  belonging  to  the  defendant, 
may  be  required  to  attend  before  the  court  or  judge,  or  a 
referee  appointed  by  the  court  or  judge,  and  be  examined 
.  on  oath  respecting  the  same.  The  defendant  may  also  be 
required  to  attend,  for  the  purpose  of  giving  information 
respecting  his  property,  and  may  be  examined  on  oath. 
The  court  or  judge  may,  after  such  examination,  order 
personal  property,  capable  of  manual  delivery,  to  be  de- 
livered to  the  sheriff  on  such  terms  as  may  l)e  just,  having 
reference  to  any  liens  thereon  or  claims  against  the 
same,  and  a  memorandum  to  be  given  of  all  other  per- 
sonal property,  containing  the  amount  and  description 
thereof. 

Garnishee— order  for  examination  of,  9  CaL  282;  examination  of ,  4 
Cal.  409;  discharge  of,  3  Cal.  253;  answer  of,  5  CaL  118;  liabili^  of,  6 
545       Cal.  16;  11  Cal.  843. 

c  c  p  ^        I>efendant— scope  of  examination  of,  51  CaL  316. 

51  817        Oompare— proceedings  supplementary  to  execution,  sees.  714-721. 

»*«        §  546.  The  sheriff  must  make  a  full  inventory  of  the 
58  356    property  attached,  and  return  the  same  with  the  writ.    To 
enable  him  to  make  such  return  as  to  debts  and  credits 
545      attached,  he  must  request,  at  the  time  of  service,  the 
ccp      party  owing  the  debt  or  having  the  credit  to  give  him  a 
90  568    memorandum,  stating  the  amonnt  and  description  of 
each;  and  if  such  memorandum  be  refused,  he  must  re- 
Bw     turn  the  fact  of  refusal  with  the  "mt.    The  party  refusing 
cM^SsS  *®  Si"^©  t^o  meAorandum  may  W  required  to  pay  the 
^  '       costs  of  any  proceedings  taken  for  the  purpose  of^  obtain- 
ing information  respecting  the  amounts  and  description 
of  such  debt  or  credit. 
Sheriff's  retom— 5  Cal.  53;  6  Cal.  85;  8  CaL  21;  11  CaL  238;  43  CaL  577. 
SUbriff^s  dnties— «ec.  540n,  36  CaL  105. 

§  547.  If  any  of  the  property  attached  be  perishable, 
the  sheriff  must  sell  the  same  in  the  manner  in  which 
such  property  is  sold  on  execution.  The  i>roceeds  and 
other  property  attached  by  him  must  be  retained  by  him 
to  answer  any  judgment  that  may  be  recovered  in  the 
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CHAPTBE  Vni. 

THE    BSANITER    OF    GIVINa    AND    XSNTEOl. 

ING  JUDGMENT. 

S  ttL  Judgment  to  be  entered  in  twenty-f  our  bonrs,  etc. 
S  ttft.  Case  may  be  brought  before  the  court  for  argument. 
1 6G6.  Wben  counter-claim  established  exceeds  plaintiff's  demand. 
5  fiSi.  In  replevin  Judgment  to  be  in  the  alternative,  and  with  dam- 
i^es.   Ctold  coin  or  currency  judgment. 

1 668.  Judgment  book  to  be  kept  by  the  clerk. 

1 669.  If  a  party  die  after  verdict,  judgment  may  be  entered,  but  not 
to  be  a  lien. 

670.  Judgment  roll,  what  to  constltnte. 

671.  Judgment  lien,  when  it  begins  and  when  it  expires. 

672.  Docket,  how  kept,  and  what  to  contain. 

673.  Docket  to  be  open  for  inspection  without  charge. 

)  674.  Tlimscript  to  be  filed  in  any  county,  and  judgment  to  become  a 

lien  there. 
9  675.  Satisfaction  of  a  judgment,  how  made. 

§  664.  When  trial  by  jury  has  been  had,  judgment 
must  be  entered  by  the  clerk,  in  conformity  to  the  verdict, 
within  twenty-four  hours  after  the  rendition  of  the  ver- 
dict, unless  the  court  order  the  case  to  be  reserved  f<5r 
argnment  or  further  consideration,  or  grant  a  stay  of  pro- 
ceedings. 

Entering  judgment— 13  Cal.  50;  28  Cal.  335;  44  Gal.  132. 

Beservin^— f or  argument  or  further  consideration,  sec.  699. 

Stay  of  proceedings— T)y  appeal,  sec.  949  and  note. 

JUBaMENT  aSNERALLY. 

Atotement  of— when  made,  36  Cal.  132.  Abbreviations— etc.,  sec. 
186.  Affirmative  relief— where  sought,  see  Defendant,  for.  Af- 
nnning— sec.  63n.  Amendment— sec.  473n.  Appeal  from— sec.  939, 
sqIkIs.  1  and  2,  notes.  Appellate  supervision  over— sec.  63,  and  notes. 
Assignment  of— 12  Cal.  257;  22  Cal.  430;  23  Cal.  255, 596;  25  Cal.  189, 538. 
Attack  on— direct  and  coJlateral,  sec.  412n;  sec.  1908».  Authentica- 
non-47  CaL  21.  Compromise— after  oflfer  of,  sec.  997.  Confession, 
»T-flec.  1132.  Counter-claim,  where— see  Defendant,  fob.  Cur- 
rency, In-seq.  667.  Default,  by— sec.  685  and  note.  Defendant,  for— 
roreicess  of  counter-claim,  or  afftrmatlve  relief,  sec.  666.  Defined— 
"^.577.  Demnrrer^oh— sec.636.  Dismissal,  of— sec.  581.  Enforcing— 
Kc.  684;  and  see  sec.  967.  Entry  of— see  Entebino  Judgment,  note, 
pro:  on  demurrer, 49  Cal.  846.  Estoppel  on— sec.  1908.  Excess,  remit- 
Jng-see  Reduction,  enforcing.  Final— sec.  939n;  1  Cal.  24, 134,6  Cal. 
g|14Cal.248;  15CaL  145^162;  16  Cal.  381;  and  as  to  contempt,  see  sec.  1222. 
«nn,  question  as  to— Preston  r.  Hearst,  March  16th,  1880,  5  Pac.  C. 
I*  J.  128.  Gk>ld  Coin,  in— sec.  667.  Intendmen|s  as  to— see  Intend- 
CoDB  Civ.  Proo.— SI. 


g  670.  Immediately  after  entering  the  jn^ment  th«    ^-m 

«">»  clerk  mnst  attach  topetherand  file  uiefoUowing  papers,    \^ 

"^,  which  constitute  the  judgment  roll;                                          99I 

■i,  '1^1  1.  In  case  the  complaiot  be  not  answered  by  but  de-  eia  I 

M  Mfi  fendant,  ihe  summons,  with  the  affldavit,or  proof  of  Ber-    lall 

.'ifi   41  Tics,  and  the  complaint,  with  a  memoiandum  indorsed 

.'Hi  491  thereon  that  the  default  of  the  defendant  in  not  anawer-        j 

.■;7  JJO  ioB  was  entered,  and  a  copy  of  the  judgment; 

nl  -j^'  ■^^  ^"  °'-^^'  oases,  the  pleadings,  a  copy  of  tta  vei- 

^  '^,  diet  of  the  jury,  or  findioj;  of  the  court,  or  referse,  all       J 

^  ji^  bills  of  eseeptiona  taken  and  filed,  and  a  copy  of  any       1 

mt  4:>j  order  made  on  demarrer.  or  relating  toa  change  of  partlea,        1 

7:!   8!'  and  a  copy  of  the  judgment.    If  Uiera  are  two  or  more         I 

;a  ui  defendantaiii  theactioo,  and  any  one  of  tbem  has  allowed      ■ 

—  ^  judgment  to  pass  against  Llm  by  default,  the  anmrnoiia,     n 

•'  g?  wits  proof  of  its  service  upon  such  defendant,  mnst  also   J2' 

lS  'Si  be  added  to  the  other  papers  mentioned  in  this  labdivis-  jSi 

!;l;fi.l  ion.    [In  cfFect  March  9th,  1BT6.]                                               ms 

-M  Wi  Olerk'a  powen  and  dotiei-coiuitr  elart,  ne  PotirtOli.  Com,  ""  ■ 
lea.  I%1,  iXi:  deputies,  lee  PolitiojU.  Codb,  leM.  «».  tlll-tlll: 

aTO  MlS.BUbds.^  and  2,m«M.G68,G71-3,lCel,]DK, 2013.'       '        '                       ■ 

ccp  fadgiiiBntraU-coiiMDta.etcUGal.ilSillCal.  lff7;»Cil.lT«,299!    ,JI 

86  579  1IICsl.!38iKCBl.m;Mq>I.»t,«lli  MCaLIIS;  U  CaL  nSi  47  GaL    '"} 

86  400  e«);4»CiiLMSi  HCal.*9,I99i  aadHencMCoUonliig.                                  ^ 

_8inii)iTIlIO»  I.   TUnure  no  ansmr— ^biihi«iu,  contenta  aod  praot 

a,_  of  MrTliB,  HO.  4tT.  4IS.  aad  notea:  complaint,  leo.  *M  and  notes. 

'"  Belli  pm  of  Judfmalnll,  Kmav.Vetx.^Mi  nth,lSBa,tm).C.I.. 

„.f<'?_  J.42a.   Jii<4mau,b7detaiilt,H0.1WaiiiluMea. 

nsion  3.    Other  B—et—P!tadimf,  M*  una.  m-m.    Fop- 

I.  April  13rd,  uairtr>o.O.L.jrH8.   £<«»««,  wiTMiB: 

ra    rtfA—d^—nH— aec,0«atidiMrtoJ7&A«.j»(/M«(Bi, 

<7t>tv  14  iadgmmtj  Thomu  *.  AnVsnon, 

U.    Jwlgmtnt.getiatiar,  s*e.S17B;  lea. 

>«enan,UC:iJ;^,atfi  br  dalult,  •«» 

s8  iaa     °       ' "" """ 

§  671.  Immediately  afterflUng  the  judgment  roll,  the 
clerk  must  make  the  proper  entries  of  the  jtidgtnent,      V 
eTl       under  appropriate  heads,  in  the  docket  kept  by  him;  and    jJ^ 
cig       from  the  tine  the  judgment  is  docketed  it  becomes  a  lieu 
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5  folloSSi^^^!^^  ClJ 

sewering  ^a8e;te?edf.^ 

ingS,  a  copy  of  f  K^  ,       ,.         1 

referee.  affiLo^;j«^dct  J 
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bd  a  copy  of  fh.  ^^""^^r'  ^ 


'  i«  tl^e^ction,  Ld  X^'^S 
PssagainsthimK,  ^''^oqJ 


v*'-' 


— ."-^wuii  and  fln^ 

defaulting  detSanrb^r 
rabhca  ion,  and  the  o^w^ 
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2i5  oiynvo  Ain>  bntebino  judgment.    §§  672-4 


upon  all  the  real  property  of  the  ^dgment  debtor  not  ex* 
empt  £rom  execution  in  the  county,  owned  by  him  at  the 
time,  or  which  he  may  afterward  acquire,  until  the  lien 
ceases.  The  lien  continues  for  two  years,  unless  the  en- 
forcement of  the  Judfs^ent  be  stayed  on  appeal  by  the 
execution  of  a  sumcient  undertaking,  as  provided  In  this 
Code,  in  which  case  the  lien  of  the  judfipnent  ceases.  [In 
effect  July  Ist,  1874.] 

Docketing  jndgment— error  in,  6  Cal.  277 :  time  of,  89  CaL  137. 

Judgment  docket— eecs.  673-^4. 

Jndgment  lien— 7o  tehat  attaehes,  14  CaL  438;  16  CaL  181, 213;  23  CaL 
377:  50  Cal.  511.  Effect  on  attachmmt  lien-^l  Cal.  121.  Two  ytan*  dip- 
rafio»»I0Cal.71;  16  Cal.  403;  17  Cal.  471;  81  Cal.  395:  46  Cal.  6M.    Ap- 

^il  *uspends,  sec.  941  et  sea.:  6  Cal.  130;  25  Cal.  337.  Extinguuhed,?iow, 
CaL  79.   Jn/oreeloture,  16  CaL  404 ;  25  Cal.  337 ;  28  Cal.  520. 

§  672.  The  docket  mentioned  in  the  last  section  is  a 
i^  hook  which  the  clerk  keeps  in  his  office,  with  each  page 
'  divided  into  eight  columns,  and  headed  as  follows :  judg- 
ment debtors;  judgment  creditors;  judgment;  time  of 
entry;  where  entered  in  judgment  book;  appeals,  when 
taken;  judgment  of  appellate  court;  satisfaction  of  judg- 
ment, when  entered.  If  judgment  be  for  the  recovery  of 
money  or  damages,  the  amount  must  be  stated  in  the 
docket  under  the  head  of  judgment;  if  the  judgment  be 
for  any  other  relief,  a  memorandum  of  the  general  char- 
acter of  the  relief  granted  must  be  stated.  The  names  of 
the  defendants  must  be  entered  in  alphabetical  order. 

Docketing  judgment— sec.  671  and  note ;  31  Cal.  293. 

Judgment  docket— what  constitutes,  38  CaL  393:  sufficient  entry,  50 
CaL51L 

§  673.  The  docket  kept  by  the  clerk  is  open  at  all  times, 
during  office  hours,  for  the  inspection  of  the  public,  with- 
out charge.  The  clerk  must  arraflge  the  several  dockets 
kept  by  nim  in  such  a  manner  as  to  facilitate  their  in- 
spection. 

Public  writings— open  to  inspection,  sees.  1892, 1893. 

§  674.  A  transcript  of  the  original  docket,  certified  by 
the  clerk,  may  be  filed  with  the  recorder  of  any  other 
county,  and  from  the  time  of  the  filing  the  judgment  be- 
comes  a  lien  upon  all  the  real  property  of  the  judgment 
f  o9i  debtor,  not  exempt  from  execution,  in  such  county,  owned 
by  him  at  the  time,  or  which  he  may  afterward,  and  be- 
fore the  lien  expires,  acquire.  The  lien  continues  for  two 
years,  imless  the  judgment  be  previously  satisfied. 

Aootber  connty— filing  transcript  in,  Civil  Code,  sec.  1159:  where 
land sitoated,  sec.  400,  ante;  but  see  sec. 78. 


§  675  oiYiNa  Ain>  entbbing  judgmemt.  246 

Becordiiig  getienllf— flees.  1165, 1109, 1170. 
Oontinnance  of  lien— 23  CaL  40. 

Jmtice'B  Oonrt  jndgment— Abstract  creates  lien,  sec  900 ;  aad  see  SI 

CaL223. 

§  675.  Satisfaction  of  a  judgment  may  be  entered  in 
the  clerk's  docket  upon  an  execution  returned  satisfied, 
or  upon  an  acknowledgment  of  satisfaction  filed  with  the 

675  <^l6i^^*  made  in  the  manner  of  an  acknowledgment  of  a 
ccp    conveyance  of  real  property,  by  the  judgment  creditor, 

60  621  or  by  his  indorsement  on  the  face,  or  on  the  margin  of  the 

71  448  record  of  the  judgment,  or  by  the  attorney,  unless  a 
revocation  of  his  authority  is  filed.  Whenever  a  judg- 
ment is  satisfied  in  fact,  otherwise  than  upon  an  execu- 
tion, the  party  or  attorney  must  give  such  acknowledg- 

108286  ment,  or  make  such  indorsement,  and  upon  motion  the 
court  may  compel  it,  or  may  order  the  entry  of  satisfac- 
tion to  be  made  without  it.    [In  effect  July  1st,  1874.] 

Satisfootion  of  }ndgmenX— What  constitutes,  8  CaL  29;  14  CaL  061;  22 
Cal.  173 ;  23  Cal.  94 ;  44  Cal.  519 :  apparent  only,  14  Cal.  661 :  25  Cal.  538 :  32  CaL 
131 ;  34  Cal.  666:  63  Cal.  345.  Entry  qfp  improperly  stricken  oat,  3  Cal. 
342:  acknowledgment,  sec.  179,  sabd.  2.  Parties  empowered  to  give,  cred- 
itor, 2  Cal.  607;  35  Cal.  195;  46  Cal.  70;  49  CaL  359:  attorney,  &  CaL  632, 
and  see  sees.  283-286. 
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TITLE  IX. 

On  the  Eaeecotion  of  the  Judgment  io 

Civil  Actions. 

Chap.  I.  The  execution. 

n.  Proceedings  supplemental  to  the  execution. 

[247] 


THE  EXECUTIOH.  2tf 


CHAPTER  L 

THE  liZECUTION. 

681*  Within  what  time  executioii  may  Issao. 

682.  Who  may  issue  the  execution,  its  form,  to  whom  directed,  and 

what  it  shall  require. 

683.  When  made  returnable. 

684.  Money  judgments,  and  others,  how  enforced. 

685.  Execution  after  five  years. 

686.  When  execution  may  issue  against  the  property  of  a  party  after 

his  death. 

687.  Execution,  how  and  to  whom  issued. 

688.  What  slialllM  liable  to  be  seized  in  execution.  Not  to  be  affected 

till  a  lew  is  lu&de 
When  property  is  claimed  by  a  third  party,  how  the  right  of 


property  is  tried. 

690.  What  exempt  from  execution. 

691.  Writ,  how  executed. 

692.  Notice  of  sale  under  execution,  how  given. 

693.  Belling  without  notice,  what  penalty  attached. 

694.  Sales,  now  conducted.  Neither  the  officer  conducting  it  nor  Ms 
deputy  to  be  a  purchaser.  Beal  and  personal  property,  how 
sold.  Judgment  debtor,  if  present,  may  direct  order  of  sale, 
and  the  officer  shall  follow  his  directions. 

I  696.  If  purchaser  refuses  to  pay  purchase-money,  what  proceedings. 

I  696.  Court  of  Justice  may  proceed  in  a  summary  manner  against  a 
purchaser  refusing  to  pay.  Officer  may  refuse  such  pur- 
chaser's  bid  after 

S  697.  These  two  sections*  not  to  make  officer  liable  beyond  a  certain 
amount. 

S  686.  Personal  property  not  capable  of  manual  deliyery,  how  deliv- 
ered to  purchaser. 

S  699.  Personal  property  not  capable  of  manual  delivery,  how  sold  and 

S  700.  Beal  property,  when  absolute  sale  or  not.   In  the  latter  case, 

what  the  certificate  must  contain. 
.  701.  Real  property  so  sold,  by  whom  it  may  be  redeemed. 

702.  When  it  may  be  redeemed,  and  redemption  money. 

703.  When  judgment  debtor  or  other  redemntioner  may  redeem. 

704.  In  cases  of  redemption,  to  whom  the  Judgments  are  to  be  made. 
..  705.  What  a  redemptloner  must  do  in  order  to  redeem. 

A^\       S  706.  Until  the  expiration  of  redemption  time  court  may  restrain 
(,ep  waste  on  the  property.   What  considered  waste. 

ao  ^7    I  7^«  Rents  and  profits. 

**  I  708.  If  purchaser  of  real  property  be  evicted  for  irregularities  in 

sales,  what  he  may  recovar  and  from  whom.  When  Judg- 
ment to  be  revived.   Petition  for  the  purpose,  how  and  by 
whom  made. 
I  709.  Party  who  pays  more  than  his  share  may  compel  contribution. 

081.  I 

ccp  §  681.  The  party  in  whose  favor  judgment  is  given,  q 
61  H7  may,  at  any  time  within  five  years  after  the  entry  thereof,  % , 
bi  203  have  a  writ  of  execution  issued  for  its  enforcement.      '    ^  I 

"^       '  ^^^  681  ^ 

99    1/1  107  132  "U 

99    283  111  3*>^ 


24Q  THE  EXECUTION.  §  682 

Entry  of  jadgxAent— Time  for  txecutloii  besina  to  run  from,  28  CaL 
418;  30  CaL  631;  M  CaL  611 :  generally,  sec.  664,  and  note. 

Within  five  yevan-712  Gal.  647:  wben  extended,  sec.  685:  changes  In 
statute,  87  CaL  11. 

Stay  of  execution— "When  proper,  31  CaL  170:  when  Improper,  Llveiw 
more  v.  Hodgklns,  April  26th,  1880, 5  Pac.  C.  L.  J.  348:  by  appeal,  sees. 
942n,  942-945:  no  extension  of  period  for  issuance  by,Sd  Car.227:  per* 

gtoal.  when  not  granted,  41  Cal.  253 :  new  trial  as,  28  CaL  68;  and  see  40 
1. 278. 

§  682.  The  writ  of  execution  must  be  issued  in  the 
name  of  the  people,  sealed  with  the  seal  of  the  coart,  and 
sabscribed  by  the  clerk,  and  be  directed  to  the  sheriff,  and 
it  must  intelligibly  refer  to  the  judgment,  statihg  the 
court,  the  county  where  the  judgment  roll  is  filed,  and  if 
it  be  for  money,  the  amount  thereof,  and  the  amount 
actnallv  due  thereon,  and  if  made  payable  in  a  specified 
kind  of  money  or  currency,  as  provided  in  section  six 
bnndred  and  sixty-seven,  the  execution  must  also  state 
the  kind  of  money  or  currency  in  which  the  judgment  is 
payable,  and  must  require  the  sheriff  substantially  as  f  ol« 

,  1.  If  it  be  against  the  property  of  the  judgment  debtor,  f^^^JL 
it  .must  require  the  sheriff  to  satisfy  the  judgment,  with  79  g^ 
interest,  out  of  the  personal  property  of  such  debtor,  and 
if  sufficient  personal  property  cannot  be  found,  then  out 
0!  his  real  property;  or  if  the  judgment  be  a  lien  upon 
real  property,  then  out  of  the  real  property  belonging  to 
him  on  the  day  when  the  judgment  was  docketed,  or  at 
anytime  thereafter;  or  if  the  execution  be  issued  to  a 
connty  other  than  the  one  in  which  the  judgment  was  re- 
covered, on  the  day  when  the  transcript  of  the  docket 
was  filed  in  the  office  of  the  recorder  of  such  county,  stat- 
iog  such  day,  or  a^y  time  thereafter. 

2.  If  it  be  against  real  or  personal  property  in  the  hands 
of  the  i>ersonal  representatives,  heirs,  devisees,  legatees, 
tenants,  or  trustees,  it  must  require  the  sheriff  to  satisfy 
the  judgment,  with  interest,  out  of  such  property. 

3.  If  It  be  against  the  person  of  the  judgment  debtor,  it 
ninst  require  toe  sheriff  to  arrest  such  debtor  and  commit 
him  to  the  jail  of  the  county  until  he  pay  the  judgment, 
^th  interest,  or  be  discharged  according  to  law. 

4.  If  it  be  issued  on  a  judgment  made  payable  in  a 
jpecifled  kind  of  money  or  currency,  as  provided  in  sec- 
tion six  hundred  and  sixty-seven,  it  must  also  require  the 
sheriff  to  satisfy  the  same  in  the  kind  of  money  or  cur- 
Knc^  in  which  the  judgment  is  made  payable,  and  the 
sheriff  must  refuse  payment  in  any  other  kind  of  money 
or  currency ;  and  in  case  of  levy  and  sale  of  the  property 
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of  the  judgment  debtor,  he  most  refuse  payment  froA 
any  purchaser  at  such  sale  in  any  other  kind  of  monev  or 
currency  than  that  specified  in  the  execution.  The  sher- 
iff, collecting  money  or  currency  in  the  manner  required 
by  'this  chapter,  must  pay  to  the  plaintiff  or  party  entitled 
to  recover  tne  same,  the  same  kind  of  money  or  currency 
received  by  him,  and  in  case  of  neglect  or  refusal  so  to 
d0|  he  shall  be  liable  on  his  official  bond  to  the  judgment 
creditor  in  three  times  the  amount  of  the  money  so  col- 
lected. 

5.  If  it  be  tot  the  delivery  of  the  possession  of  real  or 
persongil  property,  it  must  require  the  sheriff  to  deiJiver 
the  possession  of  the  same,  describing  it,  to  the  party  en- 
titled thereto,  and  may,  at  the  same  time,  require  the 
sheriff  to  satisfy  any  costs,  damages,  rents,  or  profits,  re- 
covered by  the  same  judgment,  out  of  the  personal  prop- 
erty of  the  person  against  "wbom  it  was  rendered,  and  the 
value  of  the  property  for  which  the  judgment  was  ren- 
dered to  be  specified  therein  if  a  delivery  thereof  can- 
not be  had;  and  if  sufficient  personal  property  cannot 
be  found,  then  out  of  the  real  property,  as  provided  in  the 
first  subdivision  of  this  section. 

Writ— generally,  see  sec.  51n. 

Style  of  process,  title  of  court— compare  sec  407». 

Issnance— improper,  14  CaA.  138:  clerk  refusing,  10  CaL  48&:  without 
docketing  of  Judgment,  proper,  39  Cal.  137. 

Name  of  the  people— 50  Cal.  511. 

Judgment— Following  strictly,  10  Cal.  411. 
.  Subdivision  l.  Satisfy  the  judgment— see  44  Cal.  520.  Personal 
property  insufficient— 6  Cal.  47.  Lien  of  docketed  judgment— see  8e<>.. 
671;  effect  of  execution  on,  87  CaL  121.   Transcript  of  the  docket 
filed— see  sec.  674. 

SUBDivisioir  3.  Ezecntion  against  the  person— see  sec.  684n. 

Subdivision  4.  Money  or  currency  specified— kind  of,  sec.  667n. 

SuBDivisioir  5.  Personal  property,  delivery  of  possession  of— 
see  Replevin,  Judgment  in,  sec.  667n.  Real  property— writs  of 
possession,  restitution,  assistance,  see  sec.  684fi. 

§  683.  The  execution  may  be  made  returnable,  at  any 
time  not  less  than  ten  nor  more  than  sixty  days  after  its 
receipt  by  the  sheriff,  to  the  clerk  with  whom  the  judg- 
ment roll  is  filed.  When  the  execution  is  returned,  the 
*clerk  must  attach  it  to  the  judgment  roll.  If  any  real  es- 
tate be  levied  upon,  the  clerk  must  record  the  execution 
and  the  return  thereto  at  large,  and  certify  the  same  un- 
der his  hand  as  true  copies,  in  a  book  to  be  called  the 
"execution  book,'*  which  book  must  be  indexed  with  the 
names  of  the  plaintiffs  and  defendants  in  execution,  alpha- 
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Bale  of  realty,  see  CTitoss,  nr.  Enforcement  of  jadgment  bjr--8ec. ( 
Enjoining— 16  CaL  200;  andseeHrJUiroTiozr,  sees.  525^33.  Evictio; 
sec.  708.   Ezemption8-«ec.  690.  and  notes.   Foreclosore— eec.  726;1 
CaL  621 :  and  see  AfisiST Aires,  Wbit  of.   Form— sec.  682,  and  not 
Grossp  in--8ale  of  realty,  sec.  694n.  Impeaching  sale— sec.  Ci94n.  ] 
demnity--sec.  689,  and  note.  Irregularity  in  sale— flee  I3cfila.chxh< 
also  sec.  708,  and  note.   Issnance— manner  of,  sees.  682,  687:  afb 
death  of  party,  sec.  686.   Time  for— see  that  head.  Judgment— fc 
lowlD?,  sec.  682,  and  note;  enforcing,  sec.  684.   Leasehold— absololl 
sale  or,  sec.  7U0.  Levy— «ec.  688,  and  note,  sec.  69l9».  Leviable  intaf* 
est— sec.  691n.  Mandamus— in,  sec.  1035.  Manual  delivery— proparfi! 
capable  of,  sees.  694, 698 ;  property  not  capable  of,  sec.  688.  Mor^age-H 
sec.  701 ,  subd.  2,  note ;  and  see  Foreclosurb.  Notice  of  sale— sees.  G3^ 
693,  and  notes.   Order  for  payment— of  money  by  court,  on,  sec.  IWt, 
Person,  against  the— sec.  684n.  Personal  property— see  PsopssTid 
Possession- obtaining,  see  under  Property,  Personal  and  Realt 
writ  of,  sec.  684n.   Property— liable  to,  sec.  688,  and  note.   Exen^pt, 
see  EZEHPTIONS.    Personai  levy,  see  that  head:  sale  of,  sec.  684,  and 
see  Things  in  Action  :  obtaining  possession  of,  sec.  682,  subd.  5, note: 
purchase,  sees.  698,  699.   2ieaL  sale.  sec.  694:  purchase,  sec.  700:  levy, 
see  that  head:  possession,  obtaining,  sec.  682, subd.  5, sec.  684».    Fur- 
chaser— refusing  to  pay,  sees.  695-697 :  rights  of,  sees.  698-708.    Quash- 
ing—30  Cal.  114;  31  Gal.  170;  47  Gal.  626;  49  Gal.  266.   Real  property— 
see  under  Property.   Recalling— 31  Gal.  170.  Receiver— in  aid  of, 
sec.  564,  subd.  4.   Redemption— sees.  701-705:  certificate  of,  see  Ceb^ 
tipioatb:  method  of,  sees.  702,  703,  705:  money  for,  sec.  702»:  also, 
sees.  702, 704:  parties  who  may  effect,  sec.  701n:  papers  for,  sec.  709, 
and  notes :  time  for,  sec.  702n,  sec.  703.   Redemptioner— sec.  701 ,  subd. 
2.-  Rents  and  Profits— sec.  707,  and  note.  Requirements  in— sec.  682, 
and  notes.   Restitution,  writ  of— sec.  684fi.  Ketum  of— sec.  683,  and 
note.  Reviving— sec.  685n.  Sales— conducted  how,  sec. 694,  and  notes: 
see,  also.  Bids,  Cbrtifioatb,  Iicpeaohino,  Irregularity,  No- 
tice, PiTROHASER,  Kedemption,  SHERIFF'S  DEED,  etc.    Satis- 
fied judgment  on— 25  Gal.  638;  49  Gal.  359;  and  see  Quashing.    Set-  ^ 
ting  aside— 8  Gal.  130.   Setting  off— 42  Gal.  110.   Sherifif's  'deed— sec 
703n.  Sherifi''s  duties— as  to,  sec.  682, 691,  and  notes.  Sheriff's  jury- 
sec.  689n.   Stay  of— sec.  681n.   Subrogation— sec.  709n.   Supplement- 
ary proceedings— sees.  714-721:  application  for,  sees.  714, 715:  cbarao- 
ter  of,  sec.  714n:  contempt,  sec.  721:  examination,  sees.  717,  718:  gar- 
nishee, answer  of/sec.  717:  order  for,  sec.  714, 715:  result  of,  sees.  7l9, 
720.    Suspending— 31  Gal.  170.   Things  in  action— disposition  of,  sec 
eoin.   Time  for— sees.  681, 685,  and  notes.   Title  acquired— by  certifl- 
.cate  of  sale,  sec.  700n:  by  sheriff 's  deed,  sec.  703n.    vacating— 41  Cal. 
626,  and  see  Setting  Aside.  Venditioni  exponas— writ  of,  8  Gal. 
165:  43  Cal.  133.  Vessels,  against— sec.  824.   Void— and  voidable,  38 
Cal.  372.   Waste— sec.  706,  and  note.  Writ  of— how  carried  into  effect, 
sec.  691  et  seq.   Writs— of  assistance,  restitution,  etc.,  see  those  heads. 

ft85  §  685.    In  all  cases  other  than  for  the  recovery  of 

ccp       money,  the  judgment  may  he  enforced  or  carried  into  e^- 
Ki  147     ecution  after  the  lapse  of  five  years  from  the  date  of  its 
81  204     entry,  by  leave  of  the  court,  upon  motion,  or  by  judgment 
for  that  purpose,  founded  upon  supplemental  pleadings. 
*c^  Reviving  execution— 8  Cal.  512;  37  CaL  11:  formerly  appliciible, 

86  385    . 


THE  sxsoirriON. 


it  unsatisfied,  29  GaL  227:  $eire  faeioit  fanner  method,  21 
1. 129;  and  see  sec.  80:2. 

On  motion— 17  CaL  270;  47  GaL  <&& 

Sapplemental  pleadinga-generally,  tee.  481  waA  notes. 


Notwithstanding  the  death  of  a  party  after  the 
jadgmenty  execution  thereon  may  he  issued,  or  it  may  he 
enforced  as  follows : 

1.  In  case  of  the  death  of  the  judgment  creditor,  upon 
the  application  of  his  executor,  or  administrator,  or  sue- 
cesser  in  interest; 

,  2.  In  case  of  the  death  of  the  judgment  dehtor,  if  tho 
judgment  be  for  the  recovery  of  real  or  personal  property, 
or  the  enforcement  of  a  lien  thereon. 

Deatii  of  part7^-effect  on  action,  sec.  385  andnotes:  judgment  after, 
see.  e®:  execution  after,  sec.  1505;  50  CaL  289. 

Sttbditisiov  1.  See  note,  ncpro. 

SuK>iYi8ioir  2.  Real  or  personal  propertyi  recovery  of— see  sec. 
tt2,  sabd.  6u  Attachment  cases—not  included,  50  Cal.  365. 

§  687.  Where  the  execution  is  against  the  property  of 
the  judgment  debtor,  it  may  be  issued  to  the  sheriff  of 
any  county  in  the  State.  "Where  it  requires  the  delivery 
of  real  or  personal  property,  it  must  be  issued  to  tbu 
sheriff  of  tne  county  where  the  property,  or  some  part 
thereof,  is  situated.  Executions  may  be  issued,  at  the 
same  time,  to  different  counties. 

Aaj  conntjr— in  the  State,  process  extends  to,  sec.  78. 

»  §  608,  All  goods,  chattels,  moneys,  and  other  property 
.  poth  real  and  personal,  or  any  interest  therein  of  th< 
judgment  debtor,  not  exempt  by  law,  and  all  propertj 
stidriglits  of  property  seized  and  held  under  attacbmem 
in  the  action,  are  liable  to  execution.  Shares  and  inter- 
ests in  any  corporation  or  company,  and  debts  and  credits, 
and  all  other  property,  both  real  and  personal,  or  any 
interest  in  either  real  or  personal  property,  and  all  other 

may  be  attached 
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Mle  of  realty,  see  GBoss,  nr.  Enforcement  of  jnd^^ixieixt  by— sec. 
Enjoining— 16  CaL  200;  and  see  UrjuiroTZOzr,  sees.  5.25-^33.  Evicti 
sec.  708.  Exemptions— eec.  690.  and  notes.  Foreclosure— sec.  73 
Cal.  621 :  and  see  AfisiST Aires,  Wbit  of.  Form— 6ec.  682,  and  nn 
Gross,  in— sale  of  realty,  sec.  694fi.  Impeaching  sale— sec.  694i». 
demnity— sec.  689,  and  note.  Irregolarity  in  sale— see  Dcfsac 
also  sec.  708,  and  note.  Issuance— manner  of,  sees.  682,  687: 
death  of  party,  sec.  686.  Time  for-^ee  that  head.  Judgment 
lowlD?,  sec.  682,  and  note;  enforcing,  sec.  684.  Leasehold— ateo' 
sale  or,  sec.  700.  Levy— sec.  688,  and  note,  sec.  691n.  LoTiahle  in 
est— sec.  691n.  Mandamus— in,  sec.  1(65.  Manual  delivery— pro; 
capable  of,  sees.  694, 698 ;  property  not  capable  of,  sec.  688.  Mortgag 
sec.701,8ubd.2,note;  andseeFoBECLOSXTnB.  Notice  of  sale— sees. 
693,  and  notes.  Order  for  payment— of  money  by  court,  on,  sec.  1 
Person^  against  the— sec.  684n.  Personal  property— see  Pbopeb' 
Possession— obtaining,  see  under  Propebtt,  Personal  and  Ri 
writ  of,  sec.  684n.  Property— liable  to,  sec.  688,  and  note.  Exem^ 
see  EZEHPTIOKS.  Personal  levy,  see  that  head:  sale  of,  sec.  684,  a 
see  Things  in  Action  :  obtaining  possession  of  .sec.  682,  sabd.  d,ttote 
purchase,  sees.  6!)8,  699.  Real,  sale,  sec.  694:  purchase,  sec.  700:  levy* 
see  that  head:  possession,  obtaining,  sec.  682, subd.  5, sec.  684».  Piv>i 
chaser— refusing  to  pay,  sees.  695-697 :  rights  of,  sees.  R98-708.  Quash* 
ing-30  Cal.  114;  31  Oal.  170;  47  Gal.  626;  49  Cal.  266.  Real  property-- 
see  under  Property.  Recalling— 31  Cal.  170.  Receiver— in  aid  of^ 
sec.  664,  subd.  4.  Redemption— sees.  701-705:  certificate  of,  see  Ceb* 
tipioatb:  method  of,  sees.  702,  703,  705:  money  for,  sec.  702n:  also» 
sees.  702, 704:  parties  who  may  effect,  sec.  701o:  papers  for,  sec.  7mr 
and  notes :  time  for,  sec.  702n,  sec.  703.  Redemptioner— sec.  701,  subo. 
2.  Rents  and  Profits— sec.  707,  and  note.  Requirements  in— sec.  68% 
and  notes.  Restitution,  writ  of— sec.  684n.  Ketum  of— sec.  683,  and 
note.  Reviving— sec.  685n.  Sales— conducted  how,  sec. 694,  and  notes: 
see,  also.  Bids,  Cbbtifioatb,  Impbaohino,  Ibreoulabity,  No- 
tice, PlTROHASER,   KEDEMPTION,  SHERIFF'S   DEED,  CtC.     SauS-  ^ 

fled  judgment  on— 25  Cal.  638;  49  Cal.  359;  and  see  Quashing.  Set- 
ting aside-8  Cal.  130.  Setting  off— 42  Cal.  110.  Sheriff's  'deed-sec. 
i03n.  Sheriff's  duties— as  to,  sec.  682, 691,  and  notes.  Sheriff's  jury-' 
sec.  689n.  Stay  of— sec.  681n.  Subrogation— sec.  709n.  Supplement- 
ary proceedings— sees.  714-731:  application  for.  sees.  714, 715:  charao* 
ter  of,  sec.  714n:  contempt,  sec.  721:  examination,  sees.  717,  718:  ^* 
nishee,  answer  of/sec.  717:  order  for,  sec.  714,715:  result  of,  8ecs.7l9» 
720.  Suspending— 31  Cal.  170.  Things  in  action— disposition  of,  sec. 
691n.  Time  for— sees.  681, 685,  and  notes.  Title  acquired— by  certifi- 
cate of  sale,  sec.  700n:  by  sheriff 's  deed^  sec.  703».  vacating— 41  Cal. 
'626,  and  see  Setting  Aside.  Venditioni  exponas— writ  of,  8  Cal* 

HiT  All  Til  '""    '^ ' teSftn.  R24.   Void— and  voidable,  SJ 
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It  nnsatlBfled.  29  Gal.  227 :  seire  faekut  fomier  method,  21 
129;  and  see  sec.  eOi. 

motiozi.— 17  CaL  270;  47  Cal.  628. 

Snpptomfintal  pleadings-genaratly,  sec  461  and  notes. 

§  686.  NotwithstandiDji;  the  death  of  a  party  after  the 
idgment,  execution  thereon  may  be  issued,  or  it  may  be 
Torced.  as  follows : 

.   In  case  of  the  death  of  the  judgment  creditor,  upon 
le  application  of  his  executor,  or  administrator,  or  sue- 
{oessor  in  interest; 

2.  In  case  of  the  death  of  the  judgment  debtor,  if  tho 
•judfrment  be  for  the  recovery  of  real  or  personal  property, 
or  the  enforcement  of  a  lien  thereon. 

Deaib  of  party^-effect  on  action,  sec.  385  and  notes:  Judgment  after, 
see.  6G9 :  execution  after,  sec.  1505;  50  CaL  289. 

8uBi>ivi8iov  1.  See  note,  tupra. 

8t7B1>ivision  2.  Real  or  personal  prop6rt7|  recovery  of— see  sec. 
tC,  SQbd.  &.  Attachment  cases— not  included,  50  Cal.  365. 

§  687.  Where  the  execution  is  against  the  property  of 
the  judgment  debtor,  it  may  be  issued  to  the  sheriff  of 
any  county  in  the  State.  Where  it  requires  the  delivery 
of  real  or  personal  property,  it  must  be  issued  to  tho 
sheriff  of  the  county  where  the  property,  or  some  part 
thereof,  is  situated.  Executions  may  be  issued,  at  tlie 
same  time,  to  different  counties. 

Any  oonnty— in  the  State,  process  extends  to,  sec.  78. 

»  §  68&  All  goods,  chattels,  moneys,  and  other  property    ^hs 
"both  real  and  personal,  or  any  interest  therem  of  th<     ccp, 
judgment  debtor,  not  exempt  oy  law,  and  all  propertj  9'j    u;5 
ana  rights  of  property  seized  and  held  under  attachment  i^^  -j-^^ 
in  the  action,  are  liable  to  execution.    Shares  and  inter  ^^^  --' 
ests  in  any  corporation  or  company,  and  debts  and  credits, 
and  all  other  property,  both  real  and  personal,  or  any 
interest  in  either  real  or  personal  property,  and  all  other 
property  not  capable  of  manual  delivery,  may  be  attached 
on  execution,  m  like  manner  as  upon  writs  of  attach- 
ment.   Gold  dust  must  be  retumea  by  the  officer  as  so 
much  money  collected,  at  its  current  value,  without  ex- 
posing the  same  to  sale.    Until  a  levy,  property  is  not 
affected  by  the  execution. 
Property  liable  to  ezecntion— CAo^teZ^,  portable  property,  custody 


34  Cal.  601:  judgment  debtor's.  1  CaL  123;  3  CaL  454;  12  Cal.  226;  1 
109 ;  24  Cal.  419 :  ffood  will,  Civil  Code,  sees.  992, 993.  Contracts,  contin- 
gent and  complicated,  13  Cal.  15:  judgment,  7  Cal.  187:  franchise,  Civil 
e,  8^^S-393 ;  but  contra  bet oreCode,  5  Cal.  471 ;  7  Cal.  286 ;  24  CaL 
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690     . 
ccp 

102  68^ 


474.  ffomateadt  TVhen,  see  CiyU  Code,  sees.  1241-1261 ;  17  Oa.  4Mtt ;  «r  < 
435:  separate  proporty  of  wife, not Uable,  10  GaL  9;  24  OaL96:  anda 
sole  trader's,  see  sees.  1811-1822.  ■  . 

LeTf— lien  of  execution  dates  firom,6  CaL  196;  98  CaL  649;  42  GaL 
and  see  14  CaL  47:  generally,  see  sec.  691n« 

^§  689.  If  the  property  levied  on  be  claimed  by  a  ti 
person  as  his  property,  the  sheriff  may  summon  from 
county  six  persons  <][ualified  as  jurors,  between  the 
ties,  to  try  tue  validity  of  the  claiUL    He  must  also  gi 
notice  of  the  claim  and  of  the  time  of  trial  to  the  plaint 
who  may  appear  and  contest  the  claim  before  the  ju. 
The  jury  and  the  witnesses  must  be  sworn  by  the  sher) 
and  if  their  verdict   be  in  favor  of  the  claimant, 
sheriff  may  relinquish  the  leyyf  unless  the  jud[ 
creditor  give  him  a  sufficient  indemnity  for  proceec 
thereon.    The  fees  of  the  jury,  the  sheriff,  and  the 
nesses  must  be  paid  by  the  claimant,  if  the  verdi< 
against  him;  otherwise,  by  the  plaintiff.     Each 
must  deposit  with  the  sheriff,  before  the  trial,  the  ai 
of  his  fees  and  the  fees  of  the  jury,  and  the  sheriff 
pay  the  same  to  the  prevailing  party. 

Claimed  by  third  person — ^notice  and  demand,  1  Cal.  160;  6 
512:  lOCal.172:  12  CaL  73;  23  CaL 3S9;  26CaL614;  30 CaL  190;  38 
41  Cal.  469. 

Sheriff's  jury— verdict  no  protection  to  officer,  10  GaL  189;  28 

Sufficient  ixidemnity— 8  Cal.  227;  15  CaL  75;  18  CaL  622;  33  CaL 
CaL  455;  wbere  several  executions,  8  Cal.  227;  13  Cal.  521;  34  G 
summary  remedy  against  sureties  on  bond,  sec*  10S5,  and  notes. 

§  690.  The  following  property  is  exempt  from  e: 
tion,  except  as  herein  otherwise  specially  provided: 

1.  Chairs,  tables,  desks,  and  books,  to  the  value  of 
hundred  dollars,  belonging  to  the  judgment  debtor; 

2.  Necessary  household,  table,  ana  kitchen  furnil 
belonging  to  tne  judgment  debtor,  including  one  se*^ 
machine,  stoves,  stove  pipes,  and  furniture,  wearing 
parel,  beds,  bedding,  and  oedsteads,  hanging  pictures, 

Caintings,  and  drawings  drawn  or  painted  by  any  mi 
erof  tue  family,  and  family  portraits  and  their  ne' 
sary  frames,  provisions  actually  provided  for  indlvi( 
or  family  use  sufficient  for  three  months,  and  three  c( 
and  their  sucking  calves,  four  hogs  with  their  sncK 
pigs,  and  food  for  such  cows  and  hogs  for  one  month ; 

3.  The  farming  utensils  or  implements  of   husbai 
of  the  judgment  debtor;  also,  two  oxen,  or  two  horses, 
two  mules'and  their  harness,  one  cart  or  wagon,  and  fc 
for  such  oxen,  horses,  or  mules  for  one  month;  also, , 
seed,  grain  or  vegetables  actually  provided,  seservedij 


^  1887,  p.  99.  1 
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on  band  for  the  purpose  of  planting  or  sowing  at  any  time 
^within  the  ensuing  six  months,  not  exceeding  in  value  the 
ftom  of  two  hundred  dollars,  and  seventy-five  bee-hives, 
and  one  horse  and  vehicle  belouging  to  any  person  who  is 
maimed  or  crippled,  and  the  same  is  necessary  in  his  bus- 


iness: 

4.  The  tools  or  implements  of  a  mechanic  or  artisan  nec- 
essary to  carry  on  Ills  trade;  the  notarial  seal,  records, 
and  office  furniture  of  a  notary  public;  the  instruments 
and  chest  of  a  surgeon,  phvsician,  surveyor,  or  dentist, 
necessary  to  the  exercise  of  their  profession,  with  their 
professional  libraries  and  necessary  office  furniture;  the 
professional  libraries  of  attorneys,  judges,  ministers  of 
the  gospel,  editors,  school  teachers,  ana  music  teachers, 
and  their  necessary  office  furniture;  also,  the  musical  in- 
struments of  music  teachers  actually  used  by  them  in 
giving  instructions,  and  all  the  indexes,  abstracts,  books, 
papers,  maps,  and  office  furniture  of  a  searcher  of  records, 
necessary  to  be  used  in  his  profession; 

6.  The  cabin  or  dwelling  of  a  miner,  fiot  exceeding  in 
rvalue  the  sum  of  five  hundred  dollars;  also,  his  slui(;es, 
pipes,  hose,  windlass,  derrick,  cars,  pumps,  tools,  imple- 
ments, and  appliances  necessary  for  carrying  on  any 
mining  operations,  not  exceeding  in  value  the  aggregate 
sum  of  five  hundred  dollars,  and  two  horses,  mules,  or 
oxen,  with  their  harness,  and  food  for  such  horses,  mules, 
or  oxen  for  one  month,  when  necessary  to  be  used  in  any 
whim,  windlass,  derrick,  car,  pump,  or  hoisting  gear,  anil 
also  his  mining  claim  actually  worked  by  him,  not  exceed- 
ing in  value  the  sum  of  one  thousand  dollars ;  ^ 

6.  Two  horses,  two  oxeos  or  two  mules,  and  their  har- 
ness, and  one  cart  or  wagon,  one  dray  or  truck,  one  coupd, 
one  hack  or  carriage  for  one  or  two  horses,  by  the  use  of 
which  a  cartman,  drayman,  truckman,  huckster,  peddler, ^^^  -**^ 
liackman,  teamster,  or  other  laborer  habitually  earns  hi^'*        'f 
living,  and  one  horse  with  vehicle  and  harness,  or  otherl»  .v,' 
eq^uipments,  used  by  a  physician,  surgeon,  constable,  or 
minister  of  the  gospel,  m  the  legitimate  practice  pf  his 
profession  or  business,  with  fooa  for  such  oxen,  horses, 

or  mules  for  one  month; 

7.  Poultry  not  exceeding  in  value  twenty-five  dol- 
lars; 

8.  The  earnings  of  the  judgment  debtor  for  his  personal 
services  rendered  at  any  time  within  thirty  days  next 
preceding  the  levy  of  execution  or  attachment,  when  it 
appears  by  the  debtor's  affidavit,  or  otherwise,  that  such 
earnings  are  necessary  for  the  use  of  his  family  residing 
in  this  State,  supported  in  whole  or  in  part  by  his  labor; 


but  where  debts  nre  lucaired  by  any  such  penoa,  or  his 
wife  or  family,  for  the  common  Qecessaries  ot  Itfe,  tba 
one-balf  of  such  earnlngis  above  mentioned  are,  Dererthe-    j 
iesa,  subject  to  execution,  garaishment,  or  attachmsnt  to 
aatisfy  debts  bo  iocurred;  I 

').  The  Bliares  bdd  by  a  member  of  a  homestead  a 


ciatlOQ  duly  iacornorated,  not  exceedinjc  in  value  o 
thouBand  dollars,  it  the  peiBon  hoIdlDK  tba  Bbaies  fs  n.- 
tbe  owner  of  a  liomestead  under  the  laws  ot  this  State. 


All  the  nautical  inatramentB  and  weariiiK  apparel  of  any    i 
master,  officer,  or  seaman  of  any  steamer  ot  other  ves- 
sel; I 

10.  All  moneys,  beneBts.  privile^s,  or  Immnnltjes  ac-    I 
cruingorin  *Bny  manner  growing  out  of  any  life  insur- 
ance ou  the  life  of  tba  debtor,  if  the  asnual  premiums 
paid  do  not  exceed  five  hundred  dollars;  i 

11.  All  Uro  engines,  hooks  and  ladders,  with  the  carts,     i 
trucks,  and  carnages,  hose,  buckets,  implemeats,  and  ap- 
paratus thereunto  appertaining,  and  all  fumitore  and 
uniforms  of  any  fire  company  or  department  organized    j 
under  auy  laws  of  ttiLt  Btate; 

12.  All  aims,  uniforms,  and  accoutrements  required  by 
law  to  bo  kept  by  any  person,  and  also  one  gaa  to  be  ae-    I 
lected  by  the  debtor;  j 

13.  All  court-houses,  jails,  pahlic  offices,  and  bolldiogs, 
Int-s,  grounds,  and  personal  property,  the  fixtures,  fniui-    1 

«,   Dooks.  papers,  and  appurtenances  belonging  and    I 


pertaining  to  the  jail  and  public  offices  belonging  to  any 
. . .,. J  . .  .^,.  State,  andaU 

'markets,  buildings  for 


county  or  to  any  city  and  county  of  this  State,  and 
" "'""     7»nblie   aciuares,   parkr       "'    -...--    ...n 


cemeteries,  pnblie  si^uares,  parks,  and  places,  public 
a  halls,  markets,  buildiugs  for  the  use  of 
ts  and  military  organizatiops,  and  the  lota 
jereto  belonging  and  appertaining,  owned 
town  or  incorporated  city,  or  dedicated  hf 
ity  to  bealtb,  ornament,  or  public  use,  or 
iny  fire  or  military  company  orKsinized  nn- 
'  this  State. 

oweyer,  or  species  of  property  mentioned 
,  is  exempt  from  execution  issued  upon  a 
cored  for  its  price,  or  upon  a  judgment  of 
A  mortgage  tbeteon.    [Approved  April  1st, 


Seizore  of  axampt  properlr— UibUlIy  for,  SS  Gal.  700  i  coonty  lan- 
Lariablv  prvpartr— fler.  69te :  ferryboat,  2SGaL  257'.  mlDlng  claim,  t 
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EXEMPTIONS. 

SuBDiviBiov  1.  Ohairs,  tables,  eto — 38  CaL  884. 

8UBDIVI8IOV  2.  Neceesaiy  fiimitare— 15  CaL  206;  88  CaL  S8I. 

BTTBDiYisioir  8.  Horses  on  farm— 38  CaL  888. 

Subdivision  4.  Tools  of  workman— 88  CaL  884. 

SlTBDiyisioir  ft.  Mining  apparatus,  88  CaL  884. 

8X7BDIYI8IOH  6.  Vehicle  in  use,  etc.— two  horses,  22  CaL  ft04;  28 
CaL  82:  43  Cal.  238:  two  males,  10  CaL  398:  liamess,  43  Cat.  238:  wagon. 


A  Cal.  418;  43  Cal.  238:  teamster,  34  CaL  80z:  other  laborer,  84  CaL  302:  ha- 
bitaally  earns  his  lining,  84  CaL  802;  Forsyth  o.  Bower,  6  Pac  C.  L.  J. 
337. 

SCBDiYisiOK  9.  Homestead  right— what,  37  CaL  98. 

.  SUBDiYisiov  10.  Insurance  policy— 36  Cal. 542  (before  Amdt.  1878>; 
flCaL808. 

§  691.  The  sheriff  must  execute  the  writ  against  the 
property  of  the  judgment  debtor,  by  levying  on  a  suflS- 
cient  amount  of  property,  if  there  be  sufficient,  collecting 
or  selling  the  things  in  action,  and  selling  the  other  prop- 
erty, and  paying  to  the  plaintiff  or  his-  attorney  so  much 
of  the  proceeds  as  will  satisfy  the  judgment.  Any  ex- 
cess in  tbe  proceeds  over  the  judgment  and  accruing 
costs  must  be  returned  to  the  judgment  debtor,  unless 
otherwise  directed  by  the  judgment  or  order  of  the  court. 
When  there  is  more  property  of  the  judgment  debtor 
than  is  sufficient  to  satisfy  the  judgment  and  accruing 
costs  within  the  view  of  the  sheriff,  he  must!  levy  only  on 
such  part  of  the  property  as  the  judgment  debtor  may  . 
indicate,  if  the  property  indicated  be  amply  sufficient  to 
satisfy  the  judgment  and  costs.    [In  effect  Ji^y  1st,  1874.] 

Sheriff  mnst  execute  writ— Political  Code,  sec.  4180;  -1  CaL  104;  49 
CaL  m.  Order  to  proceed,  29  Cal.  664 ;  49  Cal.  851 ;  50  Gal.  476.  Apmrent 
Possessum  at  guide»  6  Gal.  43;  12  Cal.  73, 226.    Writ  fully  executed,  }£vdr '2b. 

Itevy— J^'«n  qf  execution  dcUesfrom,  see  sec.  6S8n.    Ai  saHtfuUiofii^ 
CaL  195:  82  CaL  131.    Mode  of,  7  CaL  549;  12  CsQ.  469;  25  CaL  559M!)  Gal^ 
n8;  and  compare  l4  CaL  47 ;  sec.  542,  and  notes.    Attache  to  what,  se^' ' 
Pbopbsty  LTABT.g  TO  EXSOUTION,  sec.  688».    On  lands,  37  Cal.  122  s^ 
38CaI.649.  ... 

Leviable  interest— sec.  688n;  41  Cal.  325;  42  Cal.  646.  , 

Things  in  action-«ee  Interest,  Contracts,  under  Fbopebtt  Liable 
TOSzBonTioir,8ec.688R:  18  CaL  436;  34  Cal.  81:  collectinjQ',  sees.  544, 
<1B;  1  CaL  104:  partner's  interest,  Jones  v.  Thompson,  12  UiL  191;  52 
Cal.  617;  and  generally,  see  13  CaL  626;  43  CaL  119. 

Selling  property— sec.  694  et  seq. 

Paying  over  proceeds— Political  Code,  sec.  4181 1  6  CaL  195:  10  CaL 
^;  21  CaL  179:  surplus,  40  CaL  408:  labor  claims,  see.  1206. 
lodgment  debtor— indicating  property  to  be  levied  on,  6  Cal.  47. 

§  692.  Before  the  sale  of  property  on  execution,  notice     ccp 
thereof  must  be  given,  as  follows :  i  oo  li  i5 

•  iOl  2174 
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1.  In  case  of  perishable  property:  by  postine  Trritten 
notice  of  the  time  and  place  otsale  in  three  pablio  places 
of  the  township  or  city  where  the  sale  is  to  take  place, 
for  such  time  as  may  be  reasonable,  considering  the  char- 
acter and  condition  of  the  property; 

2.  In  case  of  other  personal  property:  by  i>ostiQg  a 
similar  notice  in  three  public  places  in  the  township  or 
city  where  the  sale  is  to  take  place,  tot  not  less  than  five 
nor  more  than  ten  days^ 

3.  In  case  of  real  property:  by  posting  a  similar  notice, 
particularly  describing  the  property,  for  twenty  days,  in 
three  public  places  ot  the  township  or  city  where  the 
property  is  situated,  and  also  where  the  property  is  to  be 
tiolu,  and  publishing  a  copy  thereof  once  a  week  for  the 
same  period,  in  some  newspaper  published  in  the  county, 
if  there  be  one; 

4.  When  the  judgment  under  which  the  property  is  to 

0®^      be  sold  is  made  payable  in  a  specified  kind  of  money  or 

.SS?,Q    currency,  the  several  notices  required  by  this  section 

M  oi»     umgt  state  the  kind  of  monpy  or  currency  in  which  bids 

003      tD&y  be  made  at  such  sale,  which  must  be  the  same  as 

ccp       that  specified  in  the  judgment.    [In  effect  July  1st,  1874.] 

63  518        Sale  ofvesselSi  notice  of— sees.  834, 827. 

Sale  without  notice-Hiee  sec.  G98. 

pp^  SUBDivisiov  1.  Perishable  property— sale  under  attachment,  sec. 

^1  55:^     M7. 

r^  'iKA        STTBDrvisiov  4.  Specified  kind  of  money—eee  sec  882;  solid.  4, 

^•^Vi     and  notes. 

til     10 

68  455  §  693.  An  officer -selling  without  the  notice  prescribed 
05  18  |,y  the  last  section  forfeits  five  hundred  dollars  to  the  ag- 
grieved partv,  in  addition  to  his  actual  damages;  and  a 
person  willfully  taking  down  or  defacing  the  notice  posted, 
tf  done  before  the  sale  or  the  satisfaction  of  the  judgment 
<if  the  judgment  be  satisfied  before  sale),  forfeits  five 
hundred  dollars. 

Wantof  notice— remedy  for,  6  CsL  47;  17  Gal.  638:  aggrieved  parC7> 
22  Cal.  283. 

§  694.  All  sales  of  property  under  execution  must  he 

made  at  auction  to  the  highest  bidder,  between  the  hours 

of  niiii  in  the  morning  and  five  in  the  afternoon.    After 

sufficient  property  has  been  sold  to  satisfy  the  execution, 

^^^     no  more  can  be  sold.    Neither  the  officer  holding  the  exe- 

^%g    cution  nor  his  deputy  can  become  a  purchaser  or  be  inte^ 

"^  ^^    ested  in  any  purchase  at  siich  sale.    When  the  sale  is  of 


Eersonal  propertv,  capable  of  manual  delivery,  it  must 
e  within  view  of  those  who  attend  the  sale,  and  be  sold 


9(^'^P^      in  such  parcels  as  are  likely  to  bring  the  highest  price; 

cc 
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•  and  when  the  sale  is  of  real  property,  consisting  of  sev« 
I'eral  known  lots  or  parcels,  they  must  be  sold  separately; 
or,  when  a  portion  of  such  real  property  is  claimed  by  a 
third  person,  and  he  requires  it  to  be  sold  separately,  sach 
portion  must  be  thus  sold.    The  judgment  debtor,  if  pres- 
ent at  the  sale,  may  also  direct  the  order  in  which  prop- 
erty, real  or  personal,  shall  be  sold,  when  such  property 
consists  of  several  known  lots  or  parcels,  or  of  articles 
whlcb  can  be  sold  to  advantage  separately,  and  the  sheriff 
must  follow  such  directions. 
Statute,  directory— 38  CaL  654. 
PabUcity  of  sale— 12  Gal.  192. 
Auctioneer— sberiff  as.  Political  Code,  8ecS29L 
Sheriff  do  facto— «ale  by,  17  Gal.  626. 

PoTchaser— for  otbers,  80  Cal,  666:  judgment  creditor  as,  84  Cal.  293: 
pleOKee  as,  36 Cal.  414:  part  owner  may  be,  7  CaL  583:  19  Cal.  120;  48 
Cal.  ll(>:  of  Judgment,  18  Cal.  436:  lien  of,  9  CaL  117:  rights  of,  1  GaU  24; 
9 CaL  366:  bona  lide.Sd  Cal.372. 

Real  property— Sale  In  gross,  6  Gal.  47;  11  CaL  14;  21  Cal.  66;  51  CaL 
653;  Vlgourex  v.  Murphy,  March  I9thr  1880, 6  Pac.  C.  L.  J.  176. 

Impeaching  sale— Irregularity,  for,  7  Cal.  160;  18  Cal.  436;  23  CaL  226. 
Tlgourexr.  Murphy,  cited  «ttpra.*  void  Judgment,  under,  8  Cal.  062;  38 
Ga\.4:d:  sheriff's  return,  notbasls  for,  5  GaL  53;  6  Cal.  277;  88  CaL  649: 
for  fraud,  23  CaL  369. 

§  695.  If  a  purchaser  refuse  to  pay  the  amount  bid  by 
lum  for  property  struck  off  to  him  at  a  sale  under  eitecu- 
tion,  the  offtcer  may  again  sell  the  property  at  any  time  to 
the  hi(;hest  bidder,  and  if  any  loss  be  occasioned  thereby, 
the  officer  may  recover  the  amount  of  such  loss,  with 
costs,  from  the  bidder  so  refusing,  in  any  court  of  compe- 
tent jurisdiction.    [In  effect  July  1st,  1874.] 

Purchase  money  not  paid— where  balance,  5  Gal.  66:  refusal,  6  Gal. 
91;  8  CaL  21 :  failure  prevents  recot«ry  against  sherlil,  22  CaL  263. 
Becovery  from  bidder— 9  CaL  93;  22  Gal.  Oil. 
Relief  from  purchase— 16  CaL  589. 

§  696.  When  a  purchaser  refuses  to  pay,  the  officer 
ttiay,  in  his  discretion,  thereafter  reject  any  subsequent 
Did  of  such  person.    [In  effect  July  1st,  1874.] 

§  697.  The  two  preceding  sections  must  not  be  con- 
stmed  to  make  the  officer  Hable  for  any  more  t^an  the 
amount  bid  by  the  second  or  subsequent  purchaser,  and 
the  amount  collected  from  the  purchaser  refusing  to  pay. 

§  698.  Ayhen  the  purchaser  of  any  personal  property, 
^pable  of  manual  delivery,  pays  the  purchase-money, 
the  officer  making  the  sale  must  deliver  to  the  purchaser 
^e  property,  ana,  if  desired,  execute  and  deliver  to  him 


L^ 
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a  certificate  of  the  sale.    Such  certificate  conreys  to  ** 
pttichaser  all  the  right  which  the  debtor  had  in  bxicY 
erty  on  the  day  the  execution  or  attachment  was 
^       Oertifloate  of  sale— Bee  next  section. 

§  699.  When  the  purchaser  of  any  personal  pi 
not  capable  of  manual  delivery,  pays  the  purchase- 
the  olhcer  making  the  sale  must  ezecnte  and  de 
the  purchaser  a  certificate  of  sale.  Such  certificf 
veys  to  the  purchaser  all  the  right  which  the  deb 
in  such  property  on  the  day  the  execution  or  atta 
was  levied. 

Oertifloate  of  sale— tender  mmeoessaiy,  6  GaL  06;  9  GaL  91. 

§  700l  Upon  a  sale  of  real  property,  the  purcl 
substituted  to  and  acquires  all  the  right,  title,  i 
and  claim  of  the  judgment  debtor  thereto;  and  w 
estate  is  less  than  a  leasehold  of  two  years*  un 
term,  the  sale  is  absolute.  In  all  other  cases,  tl: 
erty  is  subject  to  redemption,  as  provided  in  this  c  ^i. 
The  officer  must  give  to  the  purchaser  a  certificate  ^ale. 
containing — 

1.  A  particular  description  of  the  real  property  sold; 

2.  The  price  bid  for  each  distinct  lot  or  parcel; 

3.  The  whole  price  paid; 

Tfoo        4^  AVhen  subject  to  redemption,  it  must  be  so  stated. 
r£^&3       -^^^  when  the  judgment,  under  which  the  salid  has  been 
gg  »75  m.ade,  is  made  payable  in  a  specified  kind  of  money  or 
75  559  currency,  the  certificate  must  also  show  the  kind  of  money 
or  currency  in  which  such  redemption  may  be  made, 
which  must  be  the  same  as  that  specified  in  the  judgment. 
A  duplicate  of  such  certificate  must  be  filed  by  the  officer 
In  the  office  of  the  recorder  of  the  county. 
Parchaser  at  sale— for  plaintiff,  44  Gal.  530:  lien  of,  9  Gal.  117. 
Title  acquired  b7  sale— through  certificate,  4  Gal.  196;  5  Oal.  393;  19 
Gal.  520;  26  Cal.  055:  30  Gal.  135;  31  Gal.  301, 691 :  36  Gal.  890;  38  Gal.  423, 
426.423:  generally,  9  Gal.  117,3(>5;  12  Gal.  12S;  14  GaL  667;  17  GaL  45;  21 
GaL  220;  3d  Gal.  426, 428;  41  Cal.  325.    ' 
Absolute  sale  of  leasehold— 31  Gal.  299. 

Subject  to  redemption— 2  Gal.  695;  6  Gal. -173;  9  Gal.  365;  11  GaL  307; 
15  Gal.  516;  31  Gal.  108;  22  Gal.  650;  23  Gal.  16;  38  GaL  428;  40  GaL  221. 
Oertilicato— where  sale  on  credit,  51  Gal.  S :  assignment  of,  30  GaL  13Sb 
Specified  kind  of  money— eec.  682,  snbd.  4,  and  notes. 
Duplicate  of  certificate  filed— 31  Gal.  293. 

701        §  701.  Property  sold  subject  to  redemption,  as  provided 
-  °°p     in  the  last  section,  or  any  part  sold  separately,  may  be 
1U&  101  redeemed  in  the  manner  hereinafter  provided,  by  the  fol- 
lowing persons,  or  their  successors  in  interest: 

7D1 

ccp 

113  555 


b.  C.  p.  1895,  p.  226  Palm  edition 
b  703.  If  property  be  so  red 
piother  redemptioner  may,  withii 
jemption,  again  redeem  it  from  t] 

.  C.  P.  1895,  p.  226  Palm  edition. 
'JOS.     The  judgment  debtor  or  ra 
e  property  from  the  purchaser  ani 
ker  the  sale  on  paying  the  purchasH 
kase,  with  one  per  cent,  per  month 
pe  time  of  redemption,  together  wit 
'  isment  or  taxes  which  the  purchase 
er  purchase,  and  interest  on  such 
ser  be  also  a  creditor,  having  a  pi 
ptioner,  other  than  the  judgmeni 
50  was  made,  the  amount  of  such 
i  60  days  from  March  27,  1895,]  ; 

im,  with  interest  thereon,  and  tl: 
an  the  judgment  under  which  t 
le  last  redemptioner  previous  to 
(n  notice  of  redemption  must  be 
uplicate  filed  with  the  Recorder 
xes  or  assessments  are  paid  by 
acquires  any  lien  other  than  t 
,n  was  made,  notice  thereof  mii 
e  Sheriff,  and  filed  with  the  R^^ 
)t  filed,  the  property  may  be  rej 
,x,  assessment,  or  lien.     If  no  r^ 
onths  after  the  sale,  the  purchq 
a  conveyance;  or,  if  so  redeem 
tpsed,  and  no  other  redemption 
ereof  given,  and  the  time  for   i 
fit  redemptioner,  or  his  assign] 
5ed;  but  in  all  cases  the  judgni 
ire  period  of  six  months  from  1j 
he  property.     If  the  judgment  j 


■■1 
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•  701 

ccp 

1.  The  jadgment  debtor,  or  his  saccessor  hi  interest,  hi   97   oi 

€he  ^whole  or  any  part  of  the  property; 

2.  A  creditor  having  a  lien  by  jadgment  or  mortgage  on  70^ 
\  the  prox>erty  sold,  or  on  some  snare  or  part  thereof,  sab-  ccp 
;  sequent  to  that  on  which  the  property  was  sold.   Tlie  per-  5i  mo 
I  sons  mentioned  in  the  second  subdivision  of  this  section  55  175 

are,  in  this  chapter,  termed  redemptioners.  ^  5H4 

Redemptioii— mode  of ,  sec.  703  e<  ««9.*  effect  of ,  13  CaL  79.  g^  220 

SxTBDrvisiov  1.  Judgment  debtor,  etc.  61  Gal.  039.  71  4^0 
SiTBnrvisioir  2.  Judgment  creditoi^Hredemptlon  by,  sec.  15C5;  2 

CaL  595;  49  CaL  193.    Mortgage,  9  CaL  965;  15  GaL  516;  53  CaL  77.  70S 

Sab8eqaentlien-21Gal.l08.  .  ^cp^ 

Parties  entitled  to  redeem-eecs.  846,  347:  2  Cal.  887:  4  Cal.  127;  9  H  ^' 
Caa.4t65;  10  CaL  547;  14  CaL  54;  15  Cal.  SOS;  16  GaL  080;  21  CaL  108;  29  P?  ^ 
CaL  16;  »  GaL  713;  86  GaL  390;  40  CaL  221.  61  8.^2 

g  702.  The  judgment  debtor,  or  redemptioner,  may  re-  ^  225 
deem  the  property  from  the  purchaser  any  time  within 
six  months  after  the  sale,  on  paying  the  purchaser  the 
amount  of  his  purchase,  with  two  per  cent,  per  month 
thereon  in  addition,  up  to  the  time  of  redemption,  together  ^qj  i-'>3 
Tvith  the  amount  of  any  assessment  or  taxes  which  the 
purchaser  may  have  paid  thereon  after  purchase,  and  in- 
terest on  such  amount,  and  if  the  purchaser  be  also  a 
creditor  having  a  prior  lien  to  that  of  the  redemptioner, 
other  than  the  judgment  under  which  such  purchase  was 
made,  the  amount  of  such  lien,  with  interest.  [Approved 
February  15th,  1876.] 

Jadgment  debtor-4ec.  701,  subd.  1 ;  47  GaL  82. 

Bedemptiotter— sec  701,  subd.  2 ;  52  CaL  644. 

Witiiin  six  months— 21  GaL  392:  one  year  for  redemption  of  fran- 
chise, CiTil  Code,  sec.  392. 

Amonnt  required  for  redemption— 3  Cal.  295;  11  CaL  14;  14  Cai.  559; 
17  CaL  476;  37  CaL  121 ;  23  Cal.  54;  47  Cal.  147:  money,  kind  of,4  Cal.  127:      ^n    ii 
26 CaL  6S5;  45 CaL  189 :  payment  mider  protest, 9  CaL  366;  14  CaL 232;  JTS ^^•/7. 

Amount  of  taze»-13  Cal.  609;  47  GaL  82.  '  ' ' 

§  703.  If  property  be  so  redeemed  by  a  redemptioner,      tq, 
another  redemptioner  may,  within  sixty  days  after  the      cc 
last  redemption,  again  redeem  it  from  the  last  redemp-   us 
tioner,  on  paying  the  sum  paid  on  such  last  redemption, 
with  four  per  cent,  thereon  in  addition,  and  the  amount 
of  any  assessment  or  taxes  which  the  last  redemptioner 
may  have  paid  thereon  after  the  redemption  by  him,  with 
interest  on  such  amount,' and  in  addition  the  amount  of 
any  liens  held  by  said  last  redemptioner  prior  to  his  own, 
with  interest;  but  the  judgment  under  which  the  property 
was  sold  need  not  be  so  paid  as  a  lien.   The  property  may 
be  again,  and  as  often  as  a  redemptioner  is  so  disposed, 
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redeemed  from  any  previous  redemptioDer,  within  sixty 
days  after  the  last  redemption,  on  paying  the  sum  paid 
on  the  last  previous  redemption,  with  four  per  cent, 
thereon  in  addition,  and  the  amount  of  any  assessments 
or  taxes  which  the  last  previous  redemptioner  paid  after 
the  redemption  by  him,  with  interest  thereon,  and  the 
amount  of  any  liens,  other  than  the  judgment  under 
which  the  property  was  sold,  held  by  the  last  redemp- 
tioner previous  to  his  own,  with  interest.    Written  notice 
of  redemption  must  be  given  to  the  sheriff,  and  a  dupli- 
cate Hied  with  the  recorder  of  the  county ;  and  if  any 
taxes  or  assessments  are  paid  by  the  redemptioner,  or  if 
he  has  or  acg^uires  any  lien  other  than  that  upon  which 
the  redemption  was  made,  notice  thereof  must  in  like 
manner  be  given  to  the  sheriff,  and  filed  with  the  recorder; 
and  if  such  notice  be  not  filed,  the  property  may  be  re- 
n^f.^      deemed  without  paying  such  tax,  assessment,  or  lien.    If 
*^^      no  redemption  be  made  within  six  months  after  the  sale, 
5.,  ^7     the  purchaser,  or  his  assignee,  is  entitled  to  a  conveyance; 
55  584     or,  if  so  redeemed,  whenever  sixty  days  have  elapsed, 
m  120     and  no  other  redemption  has  been  made,  and  notice 
$  thereof  given,  and  the  time  for  redemption  has  expired, 

the  last  redemptioner,  or  his  assignee,  is  entitled  to  a 
sheriff's  deed;  out  in  all  cases  the  judgment  debtor  shall 
have  the  entire  period  of  six  months  from  the  date  of  the 
sale  to  redeem  tne  property.  If  the  judgment  debtor  re- 
■  deem,  he  must  make  the  same  payments  as  are  required 
to  effect  a  redemption  by  a  redemptioner.  If  the  aebtor 
redeem,  the  effect  of  the  sale  is  terminated,  and  lie  is 
restored  to  his  estate.  Upon  a  redemption  by  the  debtor, 
I  the  person  to  whom  the  payment  is  made  must  execute 

and  deliver  to  him  a  certificate  of  redemption,  acknowl- 
edged or  proved  before  an  officer  authorized  to  take  ac* 
knowledgments  of  conveyances  of  real  property.  Such 
certificate  must  be  filed  and  recorded  in  the  office  of  the 
recorder  of  the  countv  in  which  the  property  is  situated, 
and  the  recorder  must  note  the  record  thereot  in  the  mar- 
gin of  the  record  of  the  certificate  of  sale.  [In  effect  July 
1st.  1874.] 

Sheriff's  deed-  Contents  af,  48  Cal.  133 :  and  see  Recitals  in,  DeKverv 
of,  61  Cal.  573.  £!ffect  of,  as  estoppel,  22  Cal.  224 ;  23  Cal.  399;  88  Cal.  658. 
£xecuted,bvio7iomtZCai,266iGOsLl.i)li  8Cal.40U;  OCaLlOS;  12CaL128. 
297:  22  Cal. ^673 ;  23  Cal.  403.  Executed,  token  to  be,  12  Cal.  128;  21  Cal. 392; 
22  Cal.  373;  33  Cal.()(i8;  38  Cal.  428;  40  Cal.  611;  44  Cal.  834;  45  CaL5d4. 
Mandamus/or,  6  Cal.  91 ;  17  Cal.  476:  21  CaL  108.  RatifictUion  df,  61  CaL 
212.    Recitals  in,  24  CaL  41 1 ;  25  Cal.  230;  30  Cal.  281 ;  38  Cal.  649:  40  Cal. 


48  Cal.  672:  reimbursement  where  none,  16  Cal.  662;  24  CaL  608;  and  see 
■ec.  706.    Writ  qf  asiistcuiee,  sec.  684». 


^ 
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Oertiflcate  of  redemption^flled,  31  CaL  301:  recorded,  aee  Political 
Code,  sec.  4234:  payment  of  taxes,  17  CaL  476. 

Sum  paid  on  such  last  redemption— aee  Ahottvt  Reqitiiibo  for 
Bedeicptiok,  sec.  702i». 

§  704.  The  payments  mentioned  in  the  last  two  sec- 
tions may  be  made  to  the  parcbaser  or  redemptioneft  or 
for  him,  to  the  officer  who  made  the  sale,  w  hen  the 
judgment  under  which  the  sale  has  been  made  is  payable 
in  a  specified  kind  of  money  or  currency,  payments  must 
be  made  in  the  same  kind  of  money  or  currency,  and  a 
tender  of  the  money  is  equivalent  to  payment. 

Specified  kind  of  money— «ee  sec  682,  subd.  4,  and  note;  36  CaL  65&» 
and  compare  38  Gal.  342. 
Tender  equivalent  to  payment— 17  CaL  476;  37  CaL  223;  63  CaL  77. 

§  705.  A  redemptioner  must  produce  to  the  officer  or 
person,  from  whom  he  seeks  to  redeem,  and  serve  with 
bis  notice  to  the  sheriff : 

1.  A  copy  of  the  docket  of  tlie  judgment  under  which 
lie  claims  the  right  to  redeem,  certiiied  by  the  clerk  of  the 
court,  or  of  the  county  where  the  judgment  is  docketed,   7ofi 
OT  if  he  redeem  upon  a  mortgage  or  other  lien,  a  note  oC  ccp 
the  record  thereof,  certified  by  the  recorder;  '  51  wo 

2.  A  copy  of  any  assignment  necessary  to  establish  his 
claim,  verified  by  the  affidavit  of  himself,  or  of  a  sub- 
scribing witness  thereto. 

3.  An  affidavit  by  himself  or  his  agent,  showing  the 
amount  then  actually  due  on  the  lien.  * 

Production  of  papers— by  redemptioner,  14  CaL  04;  37  Cal.  121;  49 

SuBDiYiBioir  1.   Oertifled  copy  docket  of  jndgment-^l  Cal.  639. 

§  706.  Until  the  expiration  of  the  time  allowed  for  re- 
demption, the  court  may  restrain  the  commission  of  waste 
on  the  property,  by  order  granted  with  or  without  notice, 
on  the  application  qf  the  purchaser  or  the  judgment  cred- 
itor. But  it  is  not  waste  for  the  person  in  possession  of 
the  property  at  the  time  of  sale,  or  entitled  to  possess- 
8ion  afterward,  during  the  period  allowed  for  redemption, 
to  continue  €6  use  it  in  the  sam&  manner  in  which  it  was 
previously  used;  or  to  use  in  the  ordinary  course  of  hus- 
tiandry;  or  to  make  the  necessary  repairs  of  buildings 
thereon:  or  to  use  wood  or  timber  on  tlie  property  there- 
tor,  or  tor  the  repair  of  fences,  or  for  fuel  in  his  family, 
while  he  occupies  the  property. 

Until  expiration  of  time  for  redemption— no  change  of  possession, 
4  CaL  96;  5  CaL  391;  31  Cal.  293. 

Waste-sees.  749, 746;  22  Cal.  191. 
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f707.  The  purchaser,  from  the  time  of  the  sale  until  a 
emption,  and  a  redemptioner,  from  the  time  of  his  re- 
demption until  another  redemption,  is  entitled  to  receive, 
10l    from  the  tenant  in  possession,  the  rents  of  the  property 
ccp    sold,  or  the  value  of  the  use  and  occupation  thereof.     But 
^       when  any  rents  or  profits  have  been  received  by  the  judg- 
ment  creditor  or  purchaser,  or  his  or  their  assigns,  from 
Von       ^^®  property  thus  sold  preceding  such  redemption,  the 
97  295     ^.mounts  of  such  rents  and  profits  shall  be  a  credit  upon 
the  redemption  money  to  be  paid;  and  if  the  redemptioner 
or  judgment  debtor,  before  the  expiration  of  the  time  al- 
lowed for  such  redemption,  demands  in  writing  of  such 
purchaser  or  creditor,  or  his  assigns,  a  written  and  veri- 
fied statement  of  the  amounts  of  such  rents  and  profits 
thus  received,  the  period  for  redemption  is  extended  five 
days  after  such  sworn  statement  is  given  by  sucU  pur- 
chaser or  his  assigns  to  such  redemptioner  or  debtor. 
If  such  purchaser  or  his  assigns  shall,  for  a  period  of 
one  month  from  and  after  such  demand,  fail  or  refuse 
to  give  such  statement,  such  redemptioner  or  debtor  may 
bring  an  action  in  any  court  of  competent  jurisdiction,  to 
compel  an  accounting  and  disclosure  of  such  rents  and 
profits,  and  until  fifteen  days  from  and  after  the  final  de- 
termination of  such  action,  the  right  of  redemption  is  ex- 
tended to  such  redemptioner  or  debtor. 
"707         Rents  from  tenant  in  possession— 8  Cal.  592 ;  21  Gal.  135. 

e^^En       ^^^  ^^^  occupation— action  for,  5  Cal.  392;  7  CaL  43;  13  CaL  514;  18 
"I  ^^     Cal.  113;  37  CaL  424;  38  Cal.  425;  49  Cal.  165. 
^.j  '^<^9       Mortgagor  in  possession— 21  Cal.  233. 

71  m      Rents  and  profits— liability  for,  2  Cal.  387;  17  Cal.  506;  22  CaL  194; 
J  80  Cal.  425;  31  Cal.  269. 

708       Payment  of  taxes- by  party  in  possession,  IS  CaL  609. 
ccp   . 

47  602      §  708.  If  the  purchaser  of  real  property  sold  on  execu- 
tion, or  his  successor  in  interest,  be  evicted  therefrom  in 
708       consequence  of  irregularities  in  the  proceedings^  concem- 
ccp      ing  the  sale,  or  of  the  reversal  or  discharge  of  'the  judg- 
lOj  102     ment,  he  may  recover  the  price  paid,  with  interest,  from 
the  judgment  creditor.    If  the  purchaser'of  property  at 
sheriff's  sale,  or  his  successor  in  interest,  fail  to  recover 
possession,  in  consequence  of  irregularity  in  the  proceed- 
ings concerning  the  sale,  or  because  the  property  sold  was 
not  subject  to  execution  and  sale,  the  court  having  juris- 
diction thereof  must,  after  notice  and  on  motion  of  such 
party  in  interest,  or  his  attorney,  revive  the  original  judg- 
ment in  the  name  of  the  petitioner,  for  the  amount  paid 
by  such  purchaser  at  the  sale,  With  interest  thereon  from 
the  time  of  payment,  at  the  same  rate  that  the  original 
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lodgment  bore;  and  the  judgment  so  reviyed  has  the  same 
force  and  effect  as  would  an  original  judgment  of  the  date 
of  the  revival,  and  no  more. 

Beimbtmement  on  eviction— 38  (M.  877;  an^  see  relmbnnement, 
vliere  none,  under  Title  Aoquiabd  b^  Sbxbiw'b  Dexd,  sec.  703n. 

liregnlarity  in  proceedings— J?rron«otM  Jvdifment,  effect  of  re- 
versal, 14  Cal.667;  S4  CaL  293:  45  CaL  628:  reUef  trom,  16  Gal.  066;  21 
CU.87:23CaL630;  24Gal.085. 


Vot  sabject  to  ezecntion  and  sale— 47  CaL 
Bevival  of  jndgment-63  CaL  812. 

§  709.  When  property,  liable  to  an  execution  against 
several  persons,  is  sold  thereon,  and  more  than  a  due  pro- 
portion of  the  judgment  is  satisfied  out  of  the  proceeds  of 
the  sale  of  the  property  of  one  of  them,  or  one  of  them     >^q^ 
pays,  without  a  sale,  more  than  his  proportion,  he  may     ocp 
compel  contribution  from  the  others;  and  when  a  judg-    %  284 
mentis  against  several,  and  is  upon  an  obligation  of  one 
of  them,  as  security  for  another,  and  the  surety  pays 
the  amount,  or  any  part  thereof,  either  by  sale  of  his  prop-    • 
erty  or  before  salOf  no  may  compel  repayment  from  the    .    '^^^ 
principal;  in  such  case,  the  person  so  paying  or  contrib-    ,  Ro^Rn 
uting  is  entitled  to  the  benefit  of  the  judgment,  to  enforce    '  q^  tlo 
contribution  or  repavment,  if,  within  ten  days  after  his      75  .^2 
payment,  he  file  with  the  clerk  of  the  court  where  the 
pdgment  was  rendered,  notice  of  his  payment  and  claim 
to  contribution  or  repayment.    Upon  a  filing  of  such  no- 
tice, the  clerk  must  m&ke  an  entry  thereof  in  the  margin 
of  tiiie  docket. 

Snbrogadon- 17  G^  245. 

Oontiibation  by  cosurety— prlmaiy  liability,  53  GaL  686. 

CoDB  Civ.  Pboo.— •&• 


§§  714-15    BvmxmssTxsr  to  Bzsouiioir.  XI 

/CHAPTER  n. 

PROCBBDING-S   SXyPPLEMEKTART  TO  THS 

EXJkSCUTIOn. 

§  714.  Debtor  required  to  answer  concerning  Ids  property,  when. 
S  715.  Proceedings  to  compel  debtor  to  appear.   In  wbat  cases  he 

be  arrested.  "Wnat  bail  may  be  given. 
\  716.  Any  debtor  of  the  judgment  debtor  may  pay  the  latter'screditor* 
I  717.  Examination  of  debtors  of  judgment  debtor,  or  of  those  lia^ng 

property  belonging  to  hun. 

1718.  Witnesses  required  to  testify. 
719.  Judf^e  may  order  property  to  be  applied  on  execution. 
720.  Froceedins^  upon  claim  of  another  party  to  pn^erty,  or  <m  dO' 
nial  of  indebtedness  to  judgment  debtor. 
S  721.  Disobedience  of  ordera,  how  punished. 

714  §  ^'^^'  ^^6^  AQ  execution  against  property  of  the  jndg- 

ccp       ment  debtor,  or  of  any  one  of  severafUebtors  in  the  same 
99   275     judgment,  issued  to  the  sheriff  of  the  county  where  hi 
resides,  or  if  he  do  not  reside  in  this  State,  to  the  shez 
of  the  county  where  the  judgment  roll  is  filed,  is  return 
unsatislied  in  whole  or  in  ^art,  the  judgment  creditor, 
any  time  after  such  return  is  made,  is  entitled  to  an  order 
from  a  judge  of  the  court,  requiring  such  judgment  debtor 
to  appear  and  answer  concerning  his  property  before  such 
judge,  or  a  referee  appointed  b^  him,  at  a  time  and  place 
specified  in  the  order;  but  no  judgment  debtor  must  be  ^ 
714       required  to  attend  before  a  judge  or  referee  out  of  the^ 
ccp        county  in  which  he  resides.    [li^  effect  March  9th,  1880.] 
47  \^^         Supplementary  proceedings— scope  of,  7  CaL  187;  41  CaL  296. 
fl  843         Referee-?  Cal.  187. 

68  568        Oondnct  of  ezaminatioii— sec.  718  and  note. 
72  514        Receiver— aiding  proceedings,  sec.  561,  subd.  4;  26  CaL  S81. 

715         §  715.  After  the  issuing  of  an  execution  against  prop- 

ccp      erty,  and  upon  proof,  by  affidavit  of  a  party  or  otherwise, 

57  522    to  the  satisfaction  of  a  judge  of  the  court,  that  any  judg- 

72  514    ment  debtor  has  property  which  he  unjustly  refuses  to 

apply  toward  the   satisfaction  of  the    judgment;  such 

judge  may,  by  an  order,  require  the  judgment  debtor  to 

appear,  at  a  specified  time  and  place,  before  such  judge, 

or  a  referee  appointed  by  him,  to  answer  concerning  tne 

same;  and  such  proceedings  may  thereupon  be  haa  for 

the  application  of  the  property  of  the  judgment  debtor 

toward  the  satisfaction  of  the  judgment,  as  are  provided 
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P^^xni  the  return  of  an  execution.  Instead  of  the  order 
requiring  the  attendance  of  the  judgment  debtor,  the 
jadge  may,  upon  af&davit  of  the  judgment  creditor,  his 
agent,  or  attorney,  if  it  appear  to  him  that  there  is  danger 
of  tiie  debtor  absconding,  order  the  sheriff  to  arrest  the 
debtor  and  bring  him  before  such  judge.    Upon  being 

I  )>rought  before  the  judge,  he  may  be  ordered  to  enter  into 
an  undertaking,  with  sufficient  surety,  that  he  will  attend 
from  time  to  tune  before  the  judge  or  referee,  as  may  be 
directed  during  the  pendency  oi  proceedings  and  until 

.  the  final  termination  thereof,  and  will  not  In  the  mean- 
time dispose  of  any  portion  of  his  property  not  exempt 
from  execution.  In  default  of  entering  into  such  under- 
taking he  may  be  committed  to  prison.    [In  effect  March 

I  9th,  1880.] 

Appeal  and  answer-Bee  718  and  note. 

Application  of  property— of  Judjnnent  debtor,  to  satisfaction  of 
Judgment,  sec.  719. 
Axrest  of  debtop--a8  provisional  remedy,  sees.  47&-d04. 
Discharge  of  penoriB  impri8oned--on  civil  process,  sees.  1143-1154. 

I    §  716.  After  the  issuing  of  an  execution  against  prop-  '  716 

b  xty,  and  before  its  return,  any  person  indebted  to  the  oep 

h  nog^ent  debtor  may  pay  to  the  sheriff  the  amount  of  his  ^7  522 

-  leht,  or  so  much  thereof  as  may  be  necessary  to  satisfy  ^ 

I  tiie execution;  and  the  sheriff's  receipt  is  a  sufficient  dis-  ^^y 

L  charge  for  the  amount  so  paid.  i  57  ^90 

Strict  constmction— 33  Cal.  62S.  61  435 

Attachment,  as  to-^ompare  sec.  544. 

^  718 

§  717,  After  the  issuing  or  return  of  an  execution  ,.£^p. 
against  property  of  the  judgment  debtor,  or  of  any  one  ,  ^'  ^'-^^ 
of  several,  debtors  in  the  same  judgment,  or  upon  proof 
by  affidavit  or  otherwise,  to  the  satisfaction  of  tne  judge, 
that  any  person  or  corporation  has  property  of  such  judg- 
ment debtor,  or  is  indebted  to  him  in  an  amount  exceed- 
ing fifty  dollars,  the  judge  may,  by  an  order,  require  such 
person  or  corporation,  or  any  officer  or  member  thereof,  to 
appear  at  a  specified  time  and 'place  before  him,  or  a 
referee  appointed  by  him,  and  answer  concerning  the 
same. 

Oamiahee,  answer  of— 3  Cid.  258;  4  C^  409;  6  GaL  118. 

Gramishment— equitable  demands  not  subject  of,  compare  35  GaL 
t78:  none,  ot  money  In  custody  of  the  law,  3  GaL  363 :  otherwise,  of  dls- 
tnimted  share  of  estate,  35  GaL  392,  Sly.  P.  Rep.  100. 

§  718i  Witnesses  may  be  required  to  appear  and  tes- 
tify before  the  judge  or  referee,  upon  any  proceeding  un« 
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der  this  chapter,  in  the  same  manner  as  upon  the  trial  ol 

an  issue. 

Oondnct  of  «¥«in1n«tion-41  CaL  298. 

Witnesses— «zei]8e  for  absence,  6  CaL  32 :  fnramtnatton  of,  41 OUL  SOU 
rights  and  dnttes  of,  sees.  2064-2070. 

§  719.  The  judge  or  referee  mav  order  any  property  of 

a  judgment  debtor,  not  exempt  from  execution,  in  the 

hands  of  such  debtor  or  any  other  person,  or  due  to  the 

.         judgment  debtor,  to  be  applied  toward  the  satisfaction  cl 

1*^         the  judgment. 

J^'a\&  Order  to  apply  property-^  CaL  118:  6  CaL  16;  26  CaL  QBI ;  47  OaL  Ul; 

^  ^^  81  Gal.  Ml.  , 

In  tiie  hands  of  anotiier-M  CaL  101.  i 

Exempt  firom  execntion-^ee.  680  and  note. 
'     719 

ccp  -*^  720.  If  it  appear  that  a  person  or  ccttporation,  all<  _ 

47  182  to  uave  property  of  the  judgment  debtor,  or  to  be  indebi 

66  265  to  him,  clamis  an  interest  in  the  property  adverse  to  bim,; 

57  522  Q|.  denies  the  debt,  the  court  or  judge  may  authorize,  bfj 

~oo  ^^  order  made  to  that  effect,  the  judgment  creditor  to  i 

c^p  stltute  an  action  against  such  person  or  corporation  f  o^ 

51  5()2  the  recovery  of  such  interest  or  debt;  and  the  coort  or 

56  265  judge  may,  Dy  order,  forbid  a  transfer  or  other  disposition 

57  522  of  such  interest  or  debt,  until  an  action  can  be  commenced 
61  435  and  prosecuted  to  judgment.  Such  order  may  be  modified  i 
64  358  Qp  vacated  by  the  judge  granting  the  same,  or  the  coort 

~<2^      in  which  the  action  is  brought,  at  anytime,  upon  saoh 
Q^p      terms  as  may  be  just. 

47  1H2        Denial  of  debt— order  to  pay,  improper,  61  Cal.  flOL 
57  522        Sham  claim— 38  CaL  622. 

^  '^       Authorizing  action— only  when  clear  case,  6  CaL  2M;  and  see  BbaM 
Claim,  supra. 
Discharge  of  garnishee— and  dlseonttamaace,  S  CaL  288. 

^oi  §  ^^^*  ^^  ^^y  person,  party,  or  witness  disobey  an  or* 

' "  7^      der  of  the  referee,  properly  made,  in  the  proceedings  be- 
09  274    ^^^^  ^^  under  this  chapter,  he  may  be  punished  by  the 
court  or  judge  ordering  the  reference,  for  a  contempt. 
Contempt— sec.  1200  et  ut. 
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TTTLB  X. 

Addons  in  Farticnlar  Cases. 

X    Actions  for  the  foreclosure  of  mortsntges. 
XL    Actions  for  nuisance,  waste,  and  vmlful  tres* 
-  pass,  in  certain  cases,  on  real  property. 

m.    Actions  to  determine  conflicting  claims  to  real 
property,  and  other  provisions  relating  to 
actions  concerning  real  estate. 
XV.    Actions  for  the  partition  of  real  property. 
V.    Actions  for  the  usurpation  of  an  office  or  f ran- 
>  chise. 
VX    Of  actions   against  steamerSi  vessels,  and 
boats. 

[269] 
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CHAPTER  L 

ACTIONS  FOR  THB  FORXSCLOSURXS  OF 

MORTQAQES. 

%  720.  Proceedings  In  foreclosure  salts. 

i  727.  Surplns  money  to  be  deposited  In  court. 

S  728.  Proceedings  when  debt  secured  fails  due  at  dllterent  times. 

•y<26  §  ^^^*  ^e^o  can  be  but  one  action  for  the  recoveTy  of 

oep  any  debt,  or  the'  enforcement  of  any  right  secored  by 

49  679  mortgage  upon  real  estate  or  personal  property,  which 

58   Bfl  action  must  be  in  accordance  with  the  provisions  of  this 

M  614  chapter. '  In  such  action,  the  court  may,  by.  its  judgment, 

^  j^^  direct  a  sale  of  the  incumbered  property  (or  so  much 

57  lb  thereof  as  may  be  necessary),  and  the  application  of  the 

58  58  proceeds  of  the  sale  to  the  payment  of  the  costs  of  the 
62  68U  court  and  the  expenses  of  the  sale,  and  the  amoiuit  due  < 
68  867  to  the  plaintiff;  and  if  it  appear  froxh  the  sheriff's  return  "^ 
6;^  £6()  that  the  proceeds  are  insumcient,  and  a  balance  dtill  re- 
^1  0^9  mains  due,  judgment  can  then  be  docketed  for  such  bal- 
tt  51S  ^i^cQ  against  the  defendant  or  defendants  personally  lia- 
^g  ()^  .ble  for  the  debt,  and  it  becomes  a  lien  on  the  real  "estate 
()6  885  of  such  judgment  debtor,  as  in  other  oases  od  which  exe- 
67  286  cution  may  be  issued.  No  person  holding  a  conveyance 
67  584  from  or  under  the  mortgagor  of  the  property  ibortgaged,  ^ 
72  260  or  having  a  lien  thereon,  which  conveyance  or  lien  does  i 
ij  5[j  not  appear  of  record  in  the  proper  omce  at  the  time  of  J 
Lq  191  ^^^  commencement  of  the  action,  need  be  made  a  party  1 
80  248  to  such  action;  and  the  judgment  therein  rendered,  and  * 
so  858  the  proceeding^  therein  had,  are  as  conclusive  against  the 

Earty  holding  such  unrecorded  conveyance  or  lien  as  ff 
e  had  been  made  a  party  to  the  action. 

ccv  ^  F0RE0L08KJRB  OiP  MORTGAGES. 

&^^  One  action  only-sec.  744;  24  GSL  382;  26  CaL579;  27  CaL  003:  bntsoo 

°^  Harden  «.  Ware,  April  7th,  1880, 5  Pac.  C.  L.  J.  317;  Auld  v.  Stoddard. 

April  20tb,  1880, 5  Pac.  C.  L.  J.  327. 

7  on         Enforcement  of  mortgage— iSfeope  </  aeHon,  9  Gal.  123, 386;  14  CaL 

con        ^1*  599;  18  Gal.  465:  21  Gal.  87 ;  53  Gal.  99, 267, 456;  and  see  Personal  Lt«h 

Q-7  'ton     biMVt  under  rFuDOMENT  for  deficiency,  note,  supra:  complaint,  10 

uu  ^     ^^'  2^>  28  Gal.  226;  46  Gal.  222;  and  generaUy,  see  sec.  426,  and  notes: 

»o  4^3     parties,  see  note,  it(fra.   Real  estate,  on,  see  Mobtoaob  obnbrallt, 

uote,ti^ra.   Persona/ proper^v. on, see Glvll Code, sec. 3967:  27Glil.868: 

pledsre,  see  Civil  Code,  sec.  8011. 


C.  p.  1895. 

736.     There  can  be  but  one  I 

bt,  or  the  enforcement  of  any  t 
1  estate  or  personal  property>^^ 
rdance  with  the  provisions  of 
e  court  may,  by  its  judgm 
^red  property  (or  so  much  the 
lie  application  of  the  proceeds 
iie  costs  of  Court,  and  the 
imount  due  plaintiff.  The  Cou 
y  time  after  judgment,  appoi 
cumbered  property.  If  it  apt 
from  the  Commissioner's  rep 
cient,  and  a  balance  still  remai 
ocketed  for  such  balance  again 
rsonally  liable  for  the  debt 
al  estate  of  such  judgment  deb 
ecution  may  be  issued.  No  ; 
om  or  under  the  mortgagor  < 
ving  a  lien  thereon,  which  con 
r  of  record  in  the  proper  offic< 
lent  of  the  action,  need  be  mad 
e  judgment  therein  rendered, 
d,  are  as  conclusive  against 
rded  conveyance  or  lien  as  if 
tion.  If  the  Court  appoint  a 
e  property,  he  shall  sell  it  in  t 
r  the  sale  of  like  property  by  tl: 
6  provisions  of  chapter  one,  tit 
I  Civil  Procedure,  are  hereby  mi 
y  such  Commissioners,  and  the 
iduties  therein  imposed  on  Sheriff* 
toissioners.  In  the  event  of  tt 
Btate,  or  other  disability  or  disqi 
Bioner  so  appointed  to  sell  ind 
may,  after  the  time  for  redemp' 
elisor  to  make  the  deed  or  deeds 
phasers,  or  his  or  their  assigns,  oi 
Commissioner.     [In  effect  March 
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Judgmcoit  of  ianclosaro-'Decree,  f  onn  and  scope  of  >  11  GaL  11,  WO; 
14CaLlS6;  16Cal.461,559;  18Cal.460;  21Cal.589;  25Cal.337L27Cal.418; 
29  Cal.  385:  Leviston  v.  Swan,  33  Cal.  480;  39  Cal.  304, 604 ;  46  Cal.  638:  de- 
fanlt.  on,  6  Cal.  173:  10  Cal.  442:  effect  of,  5  Cal.  337:  9  Cal.  865, 428;  11 
Cal.  14:  14  CaL  634, 640;  15  Cal.  313:  16  Cal.  105:  21  CaL  103;  23  Cal.  16:  27 
CaL  S^;  49  Cal.  50, 242, 676;  51  Cal.  242;  53  Cal.  557.  Enforcement  </,  SO 
CaL  369;  Leviston  v.  Swan,  33  Cal.  480;  37  Cal.  223;  also  see  WaiT  ov 
A8SI8TA170S,  sec.  684n,  and  notes,  infrch  on  Salb,  AMomrT  Dux, 
Pbbsonal  JuBOicxNT,  etc.  i{eeetver,6CaL99;  and  see  sec.  664,  subd. 
2.    ITotte,  sec.  746. 

Sale  of  incnmbered  propert7— 17  Cat  626;  24  Cal.  505;  SO  Cal.  867;  49 
CaL  50:  execution  sides,  generally,  sec.  694  et  sea. :  fixtures,  10  Cal.  258 : 
installments,  sec.  728:  power  of  sale.  When,  2  Cal.  387;  17  Cal.  589:  22 
CaL  116:  redemption,  sec.  700  et  seq.j  6  Cal.  174:  14  CaL  559:  21  Cal.  108; 
22CaL330;23C^16;  33  CaL  92;  34  Gal. 648;  35  Cal.  713;  40  Cal. 58,221;  45 
eaL  128;  60  CaL  649.  / 

Application  of  proceeds—?  Gal.  84,  and  see  following  notes. 

Oosts-generally,  sees.  1021-1039. 

Amount  dne  to  plaialifP— Ascertaining,  6  CaL  416.  Counsel  fees,  gen- 
eiaUv, sec.  1500;  48  Cal.  369, 494:  51  Cal.  242:  fixed  by  court.  Stats.  1874, 
p.  707 :  stipulated,  formerly,  5  Cal.  435, 492 ;  42  Cal.  494.  Gold  coin,  31  Cal. 
78.  Improvements,  32  Cal.  397.  Interest,  2  Cal.  597;  5  Cal.  416;  6  GaL  155; 
iCaL&l,    2Vur£«,42Cal.494. 

Judgment  for  deficiency— TFTien  proper,  21  Gal.  76.  Docketing  hah 
mee,  30  Cal.  622.  Sheriff's  return,  49  CaL  233:  50  Cal.  511;  52  Gal.  664. 
Personal  liability,  1  GaL  351;  10  Cal.  265;  22  Cal.  116;  33  Cal.  4d0;  34  Cal. 
5ffi;  85  Cal.  141;  42  Cal.  174;  51  Cal.  242;  Alexander  v.  Bouton,  May  1st, 
1880, 5  Pac.  C.  L.  J.  400.  Uen,  16  Cal.  403;  25  Gal.  337 ;  28  CaL  620;  89  Cal. 
a04;GOCaL511.    jSe^^oif,  23  CaL  596. 

Parties-sees.  378,  879,  382,  389;  4  Cal.  197:  9Cai.96,123;  10  CaL  547: 
Montgomery  v.Tutt,  11  Cal.  307;  12  CaL  351;  13  Gal.  13;  14  GaL  212;  15 
Cal.  483:  16  Gal.  461, 580;  17  Gal.  578;  18  Gal.  473,  491,  650;  21  Gal.  87,  585: 
^  Cal.  106:  24  Gal.  379, 505;  25  Cal.  154;  28  GaL  194,  226;  29  Gal.  258;  30 
Cal.  401;  83  Cal.  256, 265;  36  Cal.  390:  37  Cal.  223;  39  Cal.  58;  Carpenter  v. 
Brenluun.  40  Cal.  221;  43  Gal.  159;  45  Gal.  433. 584;  49  CaL  676;  53  GaL 
15, 375:  where  unrecorded  conveyance,  49  GaL  678. 

Mortgage,  generally— see  Civil  Code,  sees.  2920-2971 :  construction 
off  sec.  744  and  notes:  estate,  agidnst  property  of,  sees.  1493f»,  1500, 
1569, 1570:  limitations,  sec.  312»:  lis  pendens,  sec.  409  aad  notes. 

§  727.  If  there  be  surplus  money  remainins  after  pay- 
ment of  the  amount  due  on  the  mortgage,  Tien,  or  in- 
combrance,  with  costs,  the  court  may  cause  the  same  to  ^797 
be  paid  to  the  person  entitled  to  it,  and  in  the  meantime     ccp 
may  direct  it  to  be  deposited  in  court.  73  268 

Deposit  in  ootirt— sees.  S73, 574, 2104.  728 

ccp 
§  728L  If  the  debt  for  which  the  mortgage,  lien,  or  in-   62  502 

cmnbrance  is  held,  is  not  all  due,  so  soon  as  sufficient  of 

the  property  has  been  sold  to  pay  the  amount  due,  with 

costs,  the  sale  must  cease;  and  afterward,  as  often  as    f,^^ 

more  becomes  due,  for  principal  or  interest,  the  court  92  675 

may,  on  motion,  order  more  to  be  sold.    But  ir  *^  nrop- 


r 


^ 


§  728  VOHBGLOSURB  OF  ICOBTQAOISI.  S73 

erty  cannot  be  sold  in  portions,  witbont  injury  to  the  par- 
ties, the  whole  may  be  ordered  to  be  sold  in  the  first  in- 
stance, and  the  entire  debt  and  costs  paid,  there  being  a 
rebate  of  interest  where  such  rebate  is  proper. 


Installmenti-lS  CaL  6S0;  23  CaL  16;  88  CaL  248(  45  GsL  166:  alio,  see 
15CaL480. 
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OHAPTBB  n. 

ACTIONS    FOR    NUISAKCE,  WASTE    AND 
WILLFUI.    TRESPASS,  IN    CERTAIN 
CASES,  ON  REAL  PROPERT7. 

'  TIL  NnlssQce  defined,  and  actions  for. 

733.  Waste,  actions  for. 

733.  Trespass  for  cutting  or  carrjring  off  trees,  etc,  actions  for. 
!  734.  Measnre  of  damages  in  certain  cases  under  the  last  section. 
I  735.  Damages  in  actions  for  forcible  entry,  etc.,  may  be  trebled. 

§  731.  Anything  which  is  injorloos  to  health,  or  inde- 
cent, or  offensive  to  the  senses,  ot  an  obstruction  to  the 
fireeuse  of  property,  so  as  to  interfere  with  the  comfort- 
able enjoyment  of  life  or  property,  Is  a  nuisanoe,  and  the  J,^^ 
subject  of  an  action.   Sach  action  may  be  brought  by  any  51  1^4 
person  whose  property  is  injuriously  affected,  or  whose  55  455 
personal  enjoyment  is  lessened  by  the  nuisance;  and  by  66  151 
the  iadgment,  the  nuisance  may  be  enjoined  or  abated,  as  (i6  174 
well  as  damages  recovered.  78  4C4 

Nuisance— definition,  compare  Civil  Code,  sec.  3479:  also,  see  Civil  ^n  q]i 

Code.  sees.  3482-3483, 3490:  enjoining.  3  Cal.  90;  5  Cal.  106:  8  Cal.  392;  22  ^  '^^ 

9^.  m-  Payne  v.  McKinley,  AprU  i7th,  1880, 5  Pac.  C.  L.  J.  900 :  abat-  ^ 

iDe.24 OaL 359;  41 C^ SM;  61  CaL  416:  damages,  CivU  Code,  sec  8484;  73S 

41081.894.  ccp 

§  732.  If  a  guardian,  tenant  for  life  or  years,  joint 

tenant,  or  tenant  in  common  of  real  property,  commit 

waste  thereon,  any  person  aggrieved  b^  the  waste  may 

Diing  an  action  against  him  therefor,  in  which  .action 

there  may  be  judgment  for  treble  damages. 

Waste— damages  for,  5  Cal.  239,  and  see  sec.  746:  enjoining,  see  sec. 
74S,aiid  15 CaOo?;  24  C^.  467;  34  Cal.  14. 

S  733,  Any  person  who  cuts  down  or  carries  off  any 
wood  or  underwood,  tree  or  timbei^  or  girdles  or  other- 
^^ise  injures  any  tree  or  timber  on  the  land  of  another 
person,  or  on  the  street  or  highway  in  front  of  any  per- 
son's house,  village  or  city  lot,  or  cultivated  grounds;  or 
on  the  commons  or  public  grounds  of  any  city  or  town,  or 
on  the  street  or  highway  in  front  thereof,  without  lawful 
authority,  is  liable  to  the  owner  of  such  land,  or  to  such 
eity  or  town,  for  treble  the  amount  of  damages  which 
Qiay  be  assessed  therefor,  in  a  civil  action,  in  any  court 
havmg  jurisdiction. 


64  138 
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Tn&pam  npop  tlmlwry  etc.— 6  CaL  1G2;  61  Cal.  803:  trover  lies,  4 
OaLlM. 

§  734.  Nothing  in  the  last  section  authorizes  therecoT-  ' 
ery  of  more  than  the  just  value  of  the  timber  taken  from 
uncultivated  woodlana,  for  the  repair  of  a  public  highway 
or  bridge  upon  the  land,  or  adjoining  it. 

§  735.  If  a  person  recover  damages  for  a  forcible  or 
unlawful  entry  in  or  upon,  or  detention  of,  any  bnilding 
or  any  cultivated  real  property,  judgment  may  oe  entered 
for  three  times  the  amount  at  which  the  actual  damages 
are  assessed. 

ForoiUe  entry— «nd  unlawful  detainer,  treble  daomgeB,  sec.  1174;  • 
CaL  68, 161;  U  CaL  149;  28  CaL  375;  2S  CaL  262. 
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CHAPTER  m. 

ACTIONS  TO  DETZSRMZNII  CONFLZCTINa 
CLAIMS  TO  REAL  FROFBRT7,  AND 
OTHER  PROVISIONS  RELATING  TO 
ACTIONS   CONCERNINO  REAL   ESTATE. 


I 


738.  Parties  to  an  action  to  quiet  title.  738 

.  739.  Wben  plaintiff  cannot  recover  costs.  ocp 

!  740.  If  plaintiff's  title  terminates  pendln?  the  nilt,  what  he  may  59  ias 

reoorer,  and  how  verdict  and  Judgment  to  be.  ko    m 

I  741.  When  value  of  Improvements  can  be  allowed  as  aset-off.  kq  qA^ 

$  742.  An  order  may  be  made  to  aUow  a  party  to  survey  and  measm^o  y^  ^r? 

the  land  In  dispute.  ^  6^ 

S  743.  Order,  what  to  contain  and  how  served.   If  nnnecessarylntaxy  <%  247 

done,  the  party  surveying  to  be  liable  therefor.  ()5  404 

{  744.  A  inortga«:e  must  not  be  deemed  a  conveyance,  whatever  its  .  65  f)05 

terms.  t-r  oow 

S  745.  When  court  may  grant  injunction:  during  foredosore,  after  or  \^^k 

sale  on  execution,  before  conveyance.  )c-  Yi? 

S  MS.  Damages  may  be  recovered  for  injury  to  the  possession  after  J '  ZZ 

sale  and  before  delivery  of  possession.  ^^  ^^^ 

I  747.  Action  not  to  be  prejudiced  by  alienation,  pending  suit.  71  J  86 

§  748.  Mining  claims,  actions  concerning  to  be  govemedlby  local  rules.  73  552 

-^«      .  74  497 

^§  73a  An  action  may  be  bronght  by  any  person  75  123 

against  another  who  claims  an  estate  or  interest  m  real  77  "^ 


property  adverse  to  him,  for  the  purpose  of  determining  ZZ  Mx 

sncn  adverse  claim.       -  -1  ^  i  '     .  79  ^^> 

Action  to  quiet  title— beforfc  Code^ plaintiff's  possession  essential,  80  340' 

5  Cal.  181:  6  Cal.  88;  7  Cal.  819;  12  C*l.  298:299;  IS  CaL  107,521;  14  CaL  80  466 

279;  15  Cal.  127 ;  Curtis  v.  Sutter.  15  Cal.  2^;  17  Cal.  149, 461 ;  21  Gal.  842.  81  1  so 

504:  28  <?al.  71:  25  Cal.  437;  28  did.  194.  645;  29  CaL  190;  80  Cal. 662;  si  ao  -^ 

^^  122'  S<U  4*  !^'.^*^»^i  35  Cal.  30;  36  Cal.  818;  87  Cal.  282;  88  ^  2?^ 

CaL  679;  89  Cal.  13:  40  CaL  58;  43  Cal.  83;  46  CaL  162:  since  £ode,  otlier-  ^  ^^ 
wise,  46  CaL  556;  48  CaL  623:  49  Cal.  856, 517:  50  Cal.  485, 619;  51  Cal.  801; 

53  CaL  430, 605;  53  CaL  18, 395, 649:  general^,  see  clt^^'i'^na  before  and  739 

since  Code,  suprct.  738  ecp 

ObUgationa-determlnlng  claim  to,  sec.  1050.  ,  1 S  ''Son  79  447 

§  739.  If  the  defendant  in  such  action  aisciaun  in  his 
answer  any  interest  or  estate  in  the  property,  or  suffer 
j advent  to  be  taken  against  him  without  answer,  the 
plaintiff  cannot  recover  costs. 

Diaclaimex^U  Cal.  609;  17  CaL  262;  22  CaL  105;  27  CaL  881 ;  84  CaL  563. 

§  740.  In  an  action  for  the  recovery  of  real  property, 
where  the  plaintiff  shows  a  right  to  recover  at  the  time 
the  action  was  commenced,  but  it  appears  that  his  right 
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has  terminated  during  the  pendency  of  the  action,  the 
▼erdict  and Jadgment  must  be  accordmg  to  the  fact,  and 
tbe  plaintiff  may  recover  damages  for  withliolding  the 
property. 

Oommenoement  of  action— right  to  recover  at,  14  Cal.  465:  title 
BubsequenUy  acquired,  27  Cal.239;  SO  CaL487;  39  Gal.3d4;  41  CaL221; 
47CaL4d7. 
I  Termination  of  right— 22  Cai.  61S. 

Pendency  of  action— eec.  1049. 

Damages— see  51  Gal.  112. 

§  741.  When  damages  are  claimed  for  withholding  the 
■^  *  *     property  recovered,  upon  which  permanent  improvements 
S^T'-K   nave  been  made  by  a  defendant,  or  those  under  whom  he 
Ao  y^   claims,  holding  under  color  of  title  adversely  to  the  claim 
of  the  plain tiC  in  good  faith,  the  value  of  such  improve- 
ments must  be  allowed  as  a  set-off  against  such  damages. 
•J  41       Damages  for  withholding— 28  CaL  484. 

cop        Improvements— setting  off  value  of,  2  CaL  145;  6  CaL  919;  8  CaL  16S, 
85  401  611 :  14  Cal.  465:  18  Cal.  217, 694;  25  CaL  44;  29  CaL  160, 390;  31  CaL  487;  35 
CaL  846;  47  Cal.  56;  51  CaL  112. 

§  742.  The  court  in  which  an  action  is  pending  for  tbe 
recovery  of  real  property,  or  for  damages  for  an  injury 
thereto,  or  a  judge  thereof,  may,  on  motion,  upon  notice 
by  either  party,  for  good  cause  shown,  grant  an  order  al- 
lowing to  such  party  the  right  to  enter  upon  the  property 
and  make  survey  and  measurement  thereof,  ana  of  any 
tunnels,  shafts,  or  drifts  therein,  for  the  purpose  of  the  ac- 
tion, even  though  entry  for  such  purpose  has  to  be  made 
through  other  lands  belonging  to  parties  to  the  action. 
[In  effect  March  10th,  1880.] 

Orders,  motions,  etc.— eec.  1003  et  ieq. 

§  743.  The  order  must  describe  the  property,  and  a 
copy  thereof  must  be  served  on  the  owner  or  occupant; 
and  thereupon  such  party  may  enter  upon  the  property, 
with  necessary  surveyors  and  assistants,  and  make  such 
survey  and  measurement;  but  if  any  unnecessary  injury 
be  done  to  the  property,  he  is  liable  therefor. 

ecp  §  744.  4^  mortgage  of  real  property  shall  not  be  deemed 
57  482  a  conveyance,  whatever  its  terms,  so  as  to  enable  the  owner 
G2  6.S0  of  the  mortgage  to  recover  possession  of  the  real  property 
66  615     without  a  foreclosure  cmd  sale. 

Oonstmction  of  section— under  Practice  Act,  23  CaL  16;  20  OaL  2B3. 


76  180 


^  . .  Oonveirance  deemed  mortgage— 2)eed  ttpparently  dbBohUe,  so  con- 

^  ^^  strued:  Civil  Code,  sec.  2925;  10  Cal.  197;  22  Cal.  116:  24  CaL  385;  30  Cat 

^  <^P  ,  685:  81  Cal.  305;  83  Cal.  333;  46  Cal.  299:  proof.  Civil  Code,  sec.  2925;  If 

98  494  CaLU6;  15  CaL  287;  27  CaL  18, 603;  29  Cal.  18;  33  CaL  686;  86  CaL  28:  37 
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Cal. 
ites 


.  454;  41  CaL 22:  43  Gal.  496;  80  Gal. 207:  test,  42  Cal.  168:  prereqals- 
ibcs,  40  CaL  119.  Conditional  convey anee*  like  construction,  22  Cal.1255: 
mortgage  mere  security.  9  Cal.  865;  16  Cal.  461 ;  17  Cal.  589:  21  Cal.  609. 
Whatever  its  termst  17  Cal.  589.    Mortgagee**  posseasiM,  CiTll  Code.  sec. 


2927;  15  Cal.  287;  22  Cal.  255, 330;  24  Cal.  472;  28  Cal.  309.  Contrary  con- 
ttrttetion,\f hen,  14  Cal.  256, 428;  18  Cal.  118;  26  Cal.  595;  30  Cal.SS9;  33 
Cal. 333;  38  Cal.  586;  42  Cal.  75.236;  43  CaL  597;  50  Cal.  23:  burden  of 
proof.  53  Cal.  395. 

§  745.  The  court  may  by  injunction,  on  good  cause 
Khown,  restrain  the  party  in  possession  from  doing  any 
act  to  the  injury  of  real  property  during  the  foreclosure 
of  a  mortgage  thereon;  or,  after  a  sale  on  execution,  be- 
fore a  conveyance. 

Injunction— generally,  sees.  525-583. 

Beceiver— sec.  564,  subd.  2.      • 

Waste-Civil  Code,  sec.  2929;  10  Cal.  265:  24  Cal.  467;  Buckout  v. 
Swift,  27  Cal.  433:  fixtures,  10  Cal.  256;  14  CaL  72;  23  Cal.  209. 

Foreclosure  of  mortgage— sec.  726  and  note.  ' 

Execution  sales— sec.  694  et  seq. 

§  746.  When  real  property  has  been  sold  on  execution, 
the  purchaser  thereof,  or  any  person  who  may  have  suc- 
ceeded to  his  interest,  may,  after  his  estate  becomes  abso- 
lute, recover  damages  for  injury  to  the  property  by  the 
tenant  in  possession  after  sale  and  before  possession  is  de- 
livered under  the  conveyance. 

See  note  on  Waste  to  sec.  745. 

§  747.  An  action  for  the  recovery  of  real  property 
against  a  person  in  possession  cannot  be  prejudiced  by  any 
alienation  made  by  such  person,  either  before  or  after  the 
commencement  of  the  action. 

Lis  pendens— sec.  409  and  note. 

§  748.  In  actions  respecting  mining  claims,  proof  must 
he  admitted  of  the  customs,  usages,  or  regulations  estab- 
lished and  in  force  at  the  bar  or  diggings  embracing  such 
claim;  and  such  customs,  usages,  or  regulations,  when  not 
in  conflict  with  the  lavrs  of  this  State,  must  govern  the  de- 
cision of  the  action. 

Mining  customs,  rules,  etc.— 3  Cal.  224;  6  Cal.  435;  12  Cal.  426, 534; 
«4  cat  378;  15  Cal.  1S2;  16  Cal.  383:  17  Cal.  107;  18  Cal.  47.  582;  20  Cal. 
196;  23  CaL  245;  26  CaL  627;  81  Cal.  387 ;  85  Cal.  30;  36  Cal.  219;  42  Cal. 626. 
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CHAPTER  IV. 
ACTIONS  FOR  THE  PARTITION  OF 


S782. 
763. 
754. 
756. 
756. 

757. 

75a. 

759. 
7ti0. 
761. 

S  762. 

S763. 

S764. 

I  765. 
S  766. 

S  767. 
I  768. 
S  769. 

$770. 

%  771. 
S  77i. 

5  773. 
S  774. 

775. 
776. 
777. 
778. 

!779. 
780. 
781. 

{782. 

783. 
784. 
785. 
786. 
787. 
S  768. 


Who  may  bring  actions  for  partition. 

Interests  of  all  parties  must  be  set  forth  in  the  complaint. 

Lten-holders  not  of  record  need  not  be  made  parties. 

PLiintiff  must  file  notice  of  Us  pendent. 

Summons  must  be  addressed  to  all  persons  Interested  in 

property. 
Unknown  parties  may  be  servea  by  publication. 
Answer  of  defendants,  what  to  contain. 
Tho  rights  of  all  parties  may  be  ascertained  in  the  action. 
Partiaiuartltion. 
Lien-holders  must  be  made  parties,  or  a  referee  be  appointed 

ascertain  their  rights. 
Llen-holders  must  be  notified  to  appear  before  the  referee 

pointed. 
The  court  may  order  a  sale  or  partition,  and  appoint  refe: 

Partition  must  be  made  according  to  the  rights  of  the  parti 

as  determined  by  the  court. 
Referees  must  make  a  report  of  their  proceedings. 
The  court  may  sot  aside  or  afQrm  report,  and  enter  Jndgmenl 

thereon,    upon  whom  Judgment  to  be  conclusive. 
Judgment  not  to  affect  tenants  for  years  to  the  whole  propertyi 
Expenses  of  partition  must  be  apportioned  among  the  partler 
A  hen  on  an  undivided  interest  of  any  party  is  a  cTub*ge  oniyo: 

tho  share  assigned  to  such  party. 
Estate  for  life  or  years  may  bo  set  off  in  a  part  of  the  propel 

not  sold,  when  not  all  sold. 
Application  of  proceeds  of  sale  of  incumbered  property. 
Party  holdmg  other  securities  may  be  required  first  to 

tnem. 
Proceeds  of  sale,  disposition  of.  ^  . 

When  paid  into  court,  tiie  cause  may  be  continued  for  fheoe«i 

termination  of  the  claims  of  the  parties. 
Sales  by  referees  must  be  at  public  auction. 
Tho  court  must  direct  the  terms  of  sale  or  credit. 
Eeferees  may  take  securities  for  purchase-money. 
Tenants  whose  estate  lias  been  sold  shall  receive  compensA^ 

tlon. 
The  court  may  fix  such  compensation. 
The  court  must  protect  tenants  unknown. 
The  court  must  ascertain  and  secure  the  value  of  future  cohoB'* 

gent  or  vested  interests. 
Terms  of  sale  must  be  made  known  at  the  time.  Lots  most  M 

sold  separately.  ■    • 

Who  may  not  be  purchasers. 

Referee  mnat  make  a  report  of  the  sale  to  the  court. 
If  conflrnied.  conveyances  may  be  executed. 
Procecdlni^r  if  a  I  ten-holder  become  a  purchaser. 
Convcynuco  must  be  recorded,  and  will  be  a  iuir  against  portlflB* 
Proceeds  of  sale  belonging  to  parties  unknown  must  be  investeo 

for  their  benefit. 
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S  780.  IhTestment  most  be  made  In  the  name  of  (he  clerk  of  tbe 

county. 
S  790.  Wben  the  Interests  of  the  parties  are  ascertained,  secnritlei 

most  be  taken  In  their  names. 

J  791.  l>ntles  of  the  clerk  makindT  investments. 
792.  When  unequal  pai^titiou  is  ordered,  compensation  maybe  a^l* 
judged  in  certain  cases. 
}  793.  The  share  of  an  Infant  may  be  paid  to  his  guardian. 
S  794.  The  guardian  of  an  insane  person  may  receive  the  proceeds  of 

such  party's  interest. 
S  79S.  A  guardian  may  consent  to  partition  wlttiout  action,  and  exe- 

i  796.  Costs  of  partition  a  lien  upon  shares  of  partners. 

I  797.  The  court,  by  consent,  may  appoint  a  single  referee. 

I  796.  Expenses  of  previous  litis^tion  for  common  lieneflt  allowed. 

799.  Abstract  of  title  in  action  for  partition— when  cost  of  allowed. 

800.  Abstract,  how  made  and  verified. 

i  801.  Interest  allowed  on  disbursements  made  under  direction  of  the 
court. 

§  752.  When  several  cotenants  bold  and  are  in  pos- 
session  of  real  property  as  parceners,  joint  tenants,  or 
'  tenants  in  common,  in  wbicu  one  or  more  of  them  have     752 
I  an  estate  of  inheritance,  or  for  life  or  lives,  or  for  years,  loe^ese 
I  an  action  may  be  brought  by  one  or  more  of  sacb  persons 
for  a  partition  thereof  according  to  the  respective  rights 
of  the  persons  interested  therein,  and  for  a  sale  of  such 
property,  or  a  part  thereof,  if  it  appear  that  a  partition 
cannot  be  made  without  great  prejudice  to  the  owners. 

Proceedings  for  partition— are  special  and  statutory,  19  CaL  210: 
equitable  character,  85  Cal.  ft76;  delayed,  when,  21  Cal.  191. 
^     Object  o»partition-27  Cal.  91 ;  85  Cal.  576. 
;    Tenants  in  common— eeeking  partition,  etc.,  3  Cal.  60;  86 Cal.  112:  37 

^    Estate  of  inheritance,  etc.— mining  interests,  23  Cal.  501. 
I     Collateral  reUef--taUng  account,  etc.,  16  CaL  464 ;  26  Cal.  69. 
»     Parol  partition— 24  Cal.  218, 268;  27  Cal.  418;  46  Cal.  861;  Laaterman 
14  «.  wnuams,  June  4th.  1880, 5  i'ac.  C.  L.  J.  527. 
Fsurtifion  of  eaaementa— Civil  Code,  sec.  807. 

§  753.  The  interests  of  all  persons  in  the  property, 
whether  such  persons  be  known  or  unknown,  must  be  set 
forth  in  the  complaint  specifically  and  particularly,  as  far 
as  known  to  the  plaintiff;  and  if  one  or  more  of  the  par- 
ties, or  the  share  or  quantity  of  interest  of  any  of  the 
parties,  be  unknown  to  the  plaintiff,  or  be  uncertain  or 
contingent,  or  the  ownership  of  the  inheritance  de]>end 
upon  an  executory  devise,  or  the  remainder  be  a  contin- 
gent remainder,  so  that  such  parties  cannot  be  named, 
that  fact  must  be  set  forth  in  the  complaint. 

Complaint  in  partition— 26  Cal.  69;  27  Cal.  329;  40  Cal.  493;  48  CaL 
M:  Lauterman  v.  Williams,  June  4th,  1880,5  Pac.  O.  L.  J.  527:  com* 
lualnt  generally,  sec.  426,  and  notes.    Parties,  sec.  754;  27  Cai.  829;  39 
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Cal.  576;  96  C&L  112;  M  Cal.  MS;  sees.  384, 387;  and  gen€nll7.  mo.  SOkl 
389.    27flibu>t0n  penont,  use  of  fictitious  DAiiies,  sec.  474 ;  and  as  to  i 
mons,  see  sec.  tstf. 

Abstract  of  title— procured  before  suit,  sec.  799. 

§  754.  No  person  having  a  conveyance  of  or  claiming  i 
a  lien  on  the  property,  or  some  part  of  it,  need  be  made  » < 
party  to  the  action,  unless  such  conveyance  or  lien  appear 
I  of  record. 

Parties— see  under  COMPUOirT  nr  Pabtition,  sec.  753i». 

§  755.  Immediately  after  filing  the  complaint  in  thi 

Superior  Court,  the  plaintiff  must  record  iu  the  office 

tho  recorder  of  the  county,  or  of  the  several  counties 

which  the  property  is  situated,  a  notice  of  the  pudency 

of  the  action,  containing  the  names  of  the  parties  so  far] 

as  known,  the  object  of  the  action,  and  a  description  of 

754  t    *^®  property  to  be  affected  thereby.    From  tlie  time  of 

(jcp        filing  such,notice  for  record,  all  persons  shall  be  deemed 

53   89      to  have  notice  of  the  pendency  of  the  action.    [In  effect 

March  10th,  1880.] 

7  56  Xjis  pendens— sec.  409  and  notes, 

ecp 

53  371         §  756.  The  summons  must  be  directed  to  all  the  joint 

58  594     tenants  and  tenants  in  common,  and  all  persons  having 

,-^      any  interest  in,  or  any  liens  of  record  by  moirt.g^e,  judg* 

J.rr      ment,  or  otherwise,  upon  the  property,  or  upon^my  par- 

53  1^1     ticular   portion  thereof;   and  generally,  to  all  persons 

5i<  '595    unknown  who  have  or  claim  any  interest  in  the  proper!" 

Summons  in  partition— 35  Cal.  587 :  generally,  sees.  405-416;  and  as  to 

contents,  see  sec.  407  and  note. 

§  757.  If  a  party  having,  a  share  or  interest  is  unknown, 
or  any  one  of  the  known  parties  reside  out  of  the  State, 
or  .cannot  be  found  therein,  and  such  fact  is  made  to  ap- 
pear by  affidavit,  the  summons  may  be  served  on  such 
absent  or  unknown  party  by  publication,  as  in  other 
cases.  When  publication  is  made,  the  summons,  as  pub- 
lished, must  be  accompanied  by  a  brief  description  of  the 
property  which  is  the  subject  of  the  action. 

Service  by  pnblication—fiecs.  412, 413,  and  notes. 

§  758.  The  defendants  who  have  been  personally 
served  with  the  summons  and  a  copy  of  the  complaint,  or 
who  have  appeared  without  such  service,  must  set  forth 
in  their  answers,  fully  and  particularly,. the  origin,  nature, 
and  extent  of  their  respective  interests  ip  the  property; 
and  if  such  defendants  claim  a  lien  on  the  property  by 
mortgage,  judgment,  or  otherwise,  they  must  state  tbe 
original  amount  and  date  of  ^he  same,  and  tbe  sum  re- 
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maining  due  thereon;  also  whether  the  same  has  t>een 
secured  in  any  ftther  way  or  not;  and  if  secured,  the 
nature  and  extent  of  sucn  security ,>  or  they  are  deemed 
to  have  waived  tlteir  right  to  such  lien. 

Answer  in  partition— 27  Cal.  329;  33  Cal.  467;  Lauterman  v.  Wllilams* 
Jmie  4tb,  1880, 5  Pac.  C.  L.  J.  527 :  late  flllog  allowed.  40  Cal.  377 :  plead- 
ing disbursements,  sec.  798;  answer  generally,  sec.  437,  and  notes. 

§  759.  The  rights  of  the  several  parties,  plaintiff  as     759 

well  as  defendant,  may  be  put  in  issue,  tried,  and  deter-  ^J^'P 

mined  in  such  action;  and  when  a  sale  of  the  premises  is  ^  ^*^ 
necessary,  the  title  must  be  ascertained  by  proof  to  the 

satisfaction  of  the  court,  before  the  judgment  of  sale  can  7eo 
bfi  made;  and  where  service  of  the  complaint  has  been     ccp 

made  by  publication,  like  proof  must  be  required  of  the  ^  04  t>09 

right  of  the  absent  or  unknown  parties,  before  such  judg-  ^  497 

ment  is  rendered;  except  that  where  there  are  several  ««- 

unknown  persons  having  an  interest  in  the  property,  their  p"J^ 

rights  may  be  considered  together  in  the  action,  and  not  o4  6i2 

as  between  themselves.  70  443 

Issaes  tried— 27  CaL  329;  32  CaL  289;  33  Cal.  459;  48  Cal.  394.  H()  600 

Mode  of  trial— 33  Cal.  467:  hj  referee,  when,  35  Cal.  549;  43  Cal.  625. 
ibi1erlocntor7  decree— review  of,  and  generally,  see  Obdbb  vob 
pABTiTioir,  sec.  763«. 
Final  judgment— sec.  766,  qpd  note. 

§  760.  Whenever  from  any  cause  it  is,  in  the  opinion       _ 
of  the  court,  impracticable  or  highly  inconvenient  to    "*" 
make  a  complete  partition,  in  the  first  instance,  among  all   g^  4^2 
the  parties  in  Interest,  the  court  may  first  ascertain  and 
determine  the  shares  or  interest  respectively  held  by  the 
original  cotenants,  and  thereupon  adjudge  and  cause  a 
partition  to  be  made,  as  if  sucn  original  cotenants  were 
the  parties  and  sole  parties  in  interest,  and  the  only 
parties  to  the  action,  and  thereafter  may  proceed  in  like 
manner  to  adjudge  and  make  partition  separately  of  each 
share  or  portion  so  ascertained  and  allotted,  as  between' 
those  claiming  under  the  .original  tenant  to  whom  the 
same  shall  have  been  so  set  apart,  or  may  allow  them  to 
remain  tenants  in  common  thereof,  as  they  may  desire. 

§  761.  If  it  appears  to  the  court,  by  the  certificate  of 
the  county  recorder  or  county  clerk,  or  by  the  sworn  or 
verified  statement  of  any  person  who  may  have  examined 
or  searched  the  rei^^ords,  tnat  there  are  outstanding  liens 
or  incumbrances  of  record  upon  such  real  property,  or 
Bny  part  or  portion  thereof,  which  existed  and  were  of 
record  at  the  time  of  the  commencement  of  the  action, 
and  the  persons  holding  such  liens  are  not  made  parties 
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to  the  actiODy  the  court  must  either  order  such  persons  to 
be  made  parties  to  the  action,  by  an  amendment  or  sup- 
plemental complaint,  or  appoint  a  referee  to  ascertain 
whether  or  not  such  liens  or  incumbrances  have  been  paid, 
or  if  not  paid,  what  amount  remains  due  thereon,  and 
their  order  among  the  liens  or  incumbrances  Jieverally 
held  by  such  persons  and  the  parties  to  the  action,  ana 
whether  the  amount  remaining  due  thelreon  bcLS  been 
secured  in  any  manner,  and  ii  secured,  the  nature  and 
extent  of  the  security. 

§  762.  The  plaintiff  must  cause  a  notice  to  be  serv^, 
a  reasonable  time  previous  to  the  day  for  appearance  be- 
fore the  referee  appointed  as  provided  in  the  last  section, 
on  each  person  having  outstanding  liens  of  record,  who  is 
not  a  party  to  the  action,  to  appear  before  the  referee  at 
a  specified  time  and  place,  to  make  proof,  by  his  own  affi- 
davit or  otherwise,  of  the  amount  due  or  to  become  due 
contingently  or  absolutely  thereon.    In  case  such  person 
be  absent,  or  his  residence  be  unknown,  service  may  be 
made  by  publication,  or  notice  to  his  agents,  under  the 
Tei    direction  of  the  court,  in  such  manner  as  may  be  proper. 
-  ocp     The  report  of  the  referee  t*hereon  must  be  made  to  the 
04  612   court,  and  must  be  confirmed,  modified,  or  set  aside,  and 
m  5U0   g^  j^Qyr  reference  ordered,  as  the  justice  of  the  case  may 
763     require. 

59%       §  '^^'  ^^  ^^  ^  alleged  in  the  complaint  and  established 
64  009    hy  evidence,  or  if  it  appear  by  the  evidence  without  such 
&i  612    allegation  in  the  complaint  to  the  satisfaction  of  the  court, 
67  201    that  the  property  or  any  part  of  it  is  so  situated  that  par- 
«o  501    tition  cannot  be  made  without  great  prejudice  to  the 
owners,  the  court  may  order  a  sale  thereof;  otherwise, 
upon  the  requisite  proofs  being  made,  it  must  order  a 
*^     partition  according  to  the  respective  rights  of  the  parties 
84^4i«    •**   ascertained  by  the  court,   and  appoint  three   ref- 
erees therefor,  and  must  designate  the  portion  to  remain 
-^        undivided  for  the  owners  whose  interests  remain    un- 
^j**     Jjnown,  or  are  not  ascertained;  proi'ided,  that  when  the 
90  456    *^*®  ^^  ^^  incorporate  city  or  town  is  included  within  the 
exterior  boundaries  of  the  property  to  be  partitioned, 
then,  on  said  fact  being  establisued  by  evidence,  the  fol- 
lowing proceedings  shall  be  had:    The  court  shall  there- 
upon direct  the  referees  to  survey  and  appraise  the  entire 
property  to  bo  partitioned  by  actual  lots  and  subdivisions 
then  existing  in  the  actual  possession  of  the  several  ten- 
ants in  common,  exclusive  of  the  value  of  improvements 
thereon,  first  setting  apart  necessary  portions  of  the  prop- 
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erty  for  ways,  roads,  and  streets,  as  in  section  seyen 
hundred  and  sixty-four  of  this  Code  provided,  and  to  re- 
port such  survey  and  separate  appraisement  on  each  lot 
and  suhdivision  to  the  court.  Tiie  court  may  confirm, 
change,  modify,  or  set  aside  the  report  in  whole  or  in  part, 
and  u  necessary  appoint  new  referees.  WJien,  after  the 
final  confirmation  of  the  report  of  such  survey  and  ap- 
praisement, it  shall  appear  by  evidence  to  the  satisfaction 
of  the  court  that  an  equitable  partition  of  the  whole  prop- 
erty is  impracticable,  and  a  sale  of  the  site  of  such  city 
or  town,  or  any  portion  thereof,  will  be  for  the  best  inter- 
ests of  the  owners  of  the  whole  [property,  it  shall  order  a 
sale  thereof;  provided,  that  within  sixty  days  thereafter 
any  tenant  in  common,  or  tenants  in  common,  having  im- 
provements erected  on  any  town  or  city  lot  or  subdivis- 
ion included  in  such  order  of  sale,  shall  have  the  prior 
right  to  purchase  the  same  at  such  appraised  valuation, 
and  may  pay  into  court  the  amount  so  appraised  as  the 
value  thereof,  and  upon  such  payment  the  title  shall  vest 
in  such  purchaser  or  purchasers,  and  the  court  shall  cause 
to  Ije,  executed  by  said  referees  a  deed'  for  such  lot  or  sub- 
division in  fee  and  ih  severalty  to  such  purchaser  or  pur- 
chasers; such  further  proceedings  shall  then  be  had  as  to 
the  remainder  of  the  property,  and  the  money  so  paid  to 
the  court,  as  by  this  chapter  provided.  If,  during  the 
pendency  of  the  action,  any  of  the  parties  die,  or  become 
insane  or  otherwise  incompetent,  the  proceedings  shall 
not  for  that  cause  be  delayed  or  suspended,  but  the  attorney 
who  has  appeared  for  such  party  may  continue  to  repre- 
sent such  interest;  and  in  case  any  such  party  has  not 
appeared  by  an  attorney,  the  court  shall  appoint  an 
attorney  to  represent  the  interest  which  was  held  by  such 
party,  until  his  lieirs  or  legal  representatives,  or  success- 
ors in  interest,  shall  have  appeared  in  the  action;  and  an 
attorney  so  appointed  shall  be  allowed  by  the  court  a 
reasonable  compensation  for  his  services,  which  may  be 
^xed  as  costs  against  the  share  or  interest  represented 
oy  such  attorney,  and  may  be  adjudged  a  lien  there- 
on, in  the  discretion  of  the  court.  [In  effect  April  12th, 
1880.]  ^ 

Appear  by  the  evidence— 23  Cal.  501. 

Partition  cannot  be  made— 27  Gal.  91. 

Sale-sees.  771-794. 

Older  for  partition— /n^er?oe»tori/  character,  35  Cal.  649.  Indispenso' 
^^;^Cal.24.  neview  <^,new  trial,  43  Cal.  625;  45  Cal.  119:  appeal,  38 
Cal.  638;  43  cal.  626. 

Beferee,  single— see.  797;  where  sale,  23  CaL  508. 
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§  764.  In  making  partition,  the  referees  must  divide  the 
property,  and  allot  the  several  portions  thereof  to  the 
y       respective  parties,  quality  and  quantity  relatively  consid- 
er* ered,  according  to  the  respective  rights  of  the  parties  as 
84  ^e  determined  by  the  court,  pursuant  to  the  provisions  of 
this  chapter,  designating  the  several  portions  by  proper 
landmarKS,  and  may  employ  a  surveyor  with  the  neces- 
sary assistants  to  aid  them.    Before  making  partition  or 
***        sale,  the  referees  may,  whenever  it  will  be  for  the  advan- 
90  453      ^^S®  ^^  those  interested,  set  apart  a  portion  of  the  proj)- 
erty  for  a. way,  road,  or  street,  ana  the  portion  bo  set 
apart  shall  not  foe  assigned  to  any  of  the  parties  or  sold, 
764        but  shall  remain  an  open  and  public  way,  road,  or  street, 
I08°&n      unless  the  referees  shall  set  the  same  apart  as  a  private 
way  for  the  use  of  the  parties  interested,  or  some  of  them, 
their  heirs  and  assigns,  in  which  case  it  shall  remain  such 
private  way.    Whenever  the  referees  have  laid  out  on  any 
tract  of  land  roads  sufficient  in  the  judgment  of  said  ref- 
erees to  accommodate  the  public  ana  private  wants,  they 
shall  report  that  fact  to  the  court,  and  upon  the  confirma- 
tion of  their  report  all  other  roads  on  said  tract  shall  cease 
to  be  public  highways.    Whenever  it  shall  appear,  in  an 
action  for  partition  of  lands,  that  one  or  more  of  the  ten- 
ants in  common,  being  the  owner  of  an  undivided  interest 
in  the  tract  of  land  sought  to  be  partitioned,  has  sold  to 
another  person  a  specific  tract  by  metes  and  bounds  out  of 
the  common  land,  and  executed  to  the  purchaser  a  deed  of 
conveyance,  purporting  to  convey  the  whole  title  to  such 
specific  tract  to  the  purchaser  in  fee  and  in  severalty,  the 
land  described  in  such  deed  shall  be  allotted  and  set  apart 
in  partition  to  such  purchaser,  his  heirs  or  assigns,  or  in 
764     such  other  manner  as  shall  make  such  deed  effectual  as  a 
ccp     conveyance  of  the  whole  title  to  such  segregated  parcel, 
64  609  if  such  tract  or  tracts  of  land  can  be  so  allotted  or  set 
64  612  apart  without  material  injury  of  the  rights  and  interests 
6^  -^  01  the  other  cotenants  who  may  not  have  joined  in  such 
^  ^    conveyance;  provided^  that  in  all  cases  the  court  shall 
direct  the  referees,  in  making  partition  of  land,  to  allot 
the  share  of  each  of  the  parties  owning  an  interest  in  the 
whole  or  in  any  part  of  the  i)remises  sought  to  be  parti- 
tioned, and  to  locate  the  share  of  each  cdtenant,  so  as  to 
embrace  as  far  as  practicable  the  improvements  made  by 
such  cotena^t  upon  the  property,  and  the  value  of  the  im- 
provements made  by  the  tenants  in  common  must  be  ex- 
cluded from  the  valuation  in  making  allotments,  and  the 
land  must  be  valued  without  regard  to  such  improve- 
ment, in  case  the  same  can  be  done  without  material  in- 
jury to  the  rights  and   interests  of  the  other  tenants 
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in  common  owning  sach  land.  [Approved  April  3rd, 
1876.] 

Speciflo  tract— 35  CaL  576. 

ZmproTementB— 35  CaL  102. 

fiomestead—46  Cal.  289. 

§  765.  The  referees  most  make  a  report  of  their  pro- 
ceedings, specifying  therein  the  manner  in  which  they 
executed  their  trust,  and  describing  the  property  divided, 
and  the  shares  allotted  to  each  party,  with  a  ][)articular 
description  of  each  share. 

§  766.  The  court  may  confirm,  change,  modify  or  set 
aside  the  report,  and  if  necessary,  appoint  new  referees.. 
Upon  the  report  bein^  confirmed,  judgment  must  be  ren- 
dered that  such  partition  be  effectual  forever,  which  judg- 
ment is  binding  and  conclusive:  7®^ 

1.  On  all  persons  named  as  parties  to  the  action,  and  S^Tro 
their  legal  representatives,  who  have  at  the  time  any  in-  l^  ^15 
terest  in  the  property  divided,  or  any  part  thereof,  as  ^  501 
owners  in  fee  or  as  tenants  for  life  or  tor  years,  or  as  en-  m^^ 
titled  to  the  reversion,  remainder,  or  the  inheritance  of  ^^p 
such  property,  or  any  part  thereof,  after  the  determination  §4  514 
of  a  particular  estate  tnerein,  and  who  by  any  contingency 

may  be  entitled  to  a  beneficial  interest  in  the  property,  or 
who  have  an  interest  in  any  undivided  share  thereof,  as 
tenants  for  years  or  for  life ; 

2.  On  all  persons  interested  in  the  property,  who  may 
be  unknown,  to  whom  notice  has  been  given  of  the  action 
for  partition  by  publication; 

3.  On  all  other  persons  claiming  from  such  parties  or 
persons,  or  either  of  them. 

And  no  judgment  is  invalidated  by  reason  of  the  death 
of  any  party  oef ore  final  judgment  or  decree;  but  such 
judgment  or  decree  is  as  conclusive  against  the  heirs,  legal 
representatives,  or  assigns  of  such  decedent,  as  if  it  had 
been  entered  before  his  death. 

Judgment  of  partition— scope  of,  41  Cal.  679;  binding^  effect  of,  32 
CaL  289;  35  CaL  576;  50  Cal.  376;  51  Cal.  429, 440;  53  CaL  362:  appeal  from, 
{lartles  notified  on,  38  Cal.  638. 

§  767.  The  judgment  does  not  affect  tenants  for  years 
less  than  ten,  to  the  whole  of  the  property  which  is  the 
subject  of  the  partition. 

§  768.  The  expenses  of  the  referees,  including  those  of 
a  surveyor  and  his  assistants,  when  employed,  must  be 
ascertained  and  allowed  by  the  court,  and  the  amount 
thereof,  together  with  the  fees  allowed  by  the  court,  iu  its 
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discretion,  to  the  refereea,  must  be  apportioned  among 

tlie  different  parties  to  tlie  action,  equitably. 

Fees  of  referees— see  sec.  1038. 

Attomefs'  fees— see  sec.  280  of  Practice  Act  of  1873,  p.  671  of  tbis  book. 

§  769.  When  a  lien  is  on  an  undivided  interest  or  estate 
of  any  of  the  parties,  suoh  lien,  if  a  partition  be  made, 
shall  thenceforth  be  a  charge  only  on  the  share  assigned 
to  such  party;  but  such  share  must  be  first  charged  with 
its  just  proportion  of  the  costs  of  the  partition,  in  prefer- 
ence to  such  lien. 

§  770.  When  a  part  of  the  property  only  is  ordered 
to  De  sold,  if  there  be  an  estate  for  life  or  years,  in  an  no* 
divided  share  of  the  whole  property,  such  estate  may  be 
set  off  in  any  part  of  the  property  not  ordered  to  be  sold. 

§  771.  The  proceeds  of  the  sale  of  incumbered  prop* 
ertv  must  be  applied  under  the  direction  of  the  court,  as 
follows : 

1.  To  pay  its  just  proportion  of  the  general  costs  of  the 
action; 

2.  To  pay  the  costs  of  the  reference; 

3.  To  satisfy  and  cancel  of  record  the  several  Hens  in 
their  order  of  priority,  by  payment  of  the  sums  due  and 
to  become  due;  the  amount  due  to  be  verified  by  afddavit 
at  the  time  of  payment; 

4.  The  residue  among  the  owners  of  the  property  sold, 
according  to  their  respective  shares  therein. 

§  772.  Whenever  any  party  to  an  action,  who  holds  a 
lien  upon  the  property,  or  any  part  thereof,  has  other 
securities  for  the  payment  of  the  amount  of  such  lien,  the 
court  may,  in  its  discretion,  order  such  securities  to  be  ex- 
hausted before  a  distribution  of  the  proceeds  of  sale,  or 
may  order  a  just  deduction  to  be  maae  from  tue  amount 
of  the  lien  on  the  property,  on  account  thereof. 

§  773.  The  proceeds  of  sale  and  the  securities  taken  by 
the  referees,  or  any  part  thereof,  must  be  distributed  by 
them  to  the  persona  entitled  thereto,  whenever  the  court 
so  directs.  But  in  case  no  direction  be  given,  all  of  such 
proceeds  and  securities  must  be  paid  into  court,  or  dep>08- 
ited  therein,  or  as  directed  by  the  court. 

Deposit  in  courtTHsecs.  672-574, 2102. 

§  774.  When  the  proceeds  of  the  sale  of  any  share  or 
parcel  belonging  to  persons  who  are  parties  to  the  action, 
and  who  are  known,  are  paid  into  court,  the  action  may 
be  continued  as  between  such  parties,  for  the  determina- 
tion of  their  respective  claims  thereto,  which  must  bo  as* 
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certained  and  adjudged  by  tlie  court.  Farther  testimony 
may  be  taken  in  court,  or  by  a  referee,  at  the  discretion  of 
1;be  court,  and  the  court  may,  if  necessary,  require  such 
parties  to  present  tlie  facts  or  law  in  controversy,  by 
pleadings,  as  in  an  original  action. 

§  775.  All  sales  of  real  property,  made  by  referees  un- 
der this  chapter,  must  be  made  at  public  auction  to  the 
highest  bidder,  upon  notice  published  in  the  juanner  re- 
quired for  the  sale  of  real  property  on  execution.  The 
notice  must  state  the  terms  of  sale,  and  if  the  property  or 
any  part  of  it  is  to  be  sold  subject  to  a  prior  estate,  charge, 
or  lien,  that  must  be  stated  in  the  notice. 

Tenns,  distinct  lots— sec.  782. 

Notice  of  execution  sales— sees.  602, 698:  proceedings,  sec.  694  et  s^. 

§  776.  The  court  must,  in  the' order  for  sale,  direct  the 
terms  of  credit  which  may  be  allowed  for  the  purchase- 
money  of  any  portion  of  the  premises  of  which  it  may 
direct  a  sale  on  credit,  and  for  that  portion  of  which  the 
purchase-money  is  required,  by  the  provisions  hereinafter 
contained,  to  be  invested  for  the  benefit  of  unknown  own- 
ers, infants,  or  parties  out  of  the  State. 

§  777.  The  referees  may  take  separate  mortgages  and 
other  securities  for  the  whole,  or  convenient  portions  of 
the  purchase-money,  of  such  parts  of  the  property  as  are 
directed  by  the  court  to  be  sold  on  credit,  for  the  shares  of 
any  known  owner  of  full  age,  in  the  name  of  such  owner; 
and  for  the  shares  of  an  infant,  in  tbe  name  of  the  guar- 
dian of  such  infant;  and  for  other  shares,  in  the  name  of 
Uie  clerk  of  the  county  and  his  successors  in  office. 

§  778L  The  person  entitled  to  a  tenancy  for  life,  or 
years,  whose  estate  has  been  sold,  is  entitled  to  receive 
such  sum  as  may  be  deemed  a  reasonable  satisfaction  for 
such  estate,  and  which  the  person  so  entitled  may  consent 
to  accept  instead  thereof,  oy  an  instrument  in  writing, 
filed  with  the  clerk  of  the  court.  Upon,  the  filing  of  sucii 
consient,  the  clerk  must  enter  the  same  in  the  minutes  of 
the  court. 

§  779.  If  such  consent  be  not  given,  Qled,  and  entered, 
as  provided  in  the  last  section,  at  or  before  a  judgment  oi 
sale  is  rendered,  the  court  must  ascertain  and  determine 
what  proportion  of  the  proceeds  of  the  sale,  after  deduct- 
ing expenses,  will  be  a  just  and  reasonable  sum  to  be 
allowed  on  account  of  such  estate;  and  must  order  the 
same  to  be  i>aid  to  such  party,  or  deposited  in  court  for 
him,  as  the  ^ase  may  require. 


^ 
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§  780.  If  the  persons  entitled  to  such  estate  for  life  or 
years  be  unknown,  the  court  must  provide  for  the  proteo* 
tion  of  their  rights,  in  the  same  manner,  as  far  as  may  be^ 
as  if  they  were  known  and  had  appeared. 

§  781.  In  all  cases  of  sales,  when  it  appears  that  any 
person  has  a  vested  or  contingent  future  right  or  estate  in 
any  of  the  property  sold,  the  court  must  ascertain  and 
settle  the  proportional  value  of  such  contingent  or  vested 
right  or  estate,  and  must  direct  such  proportion  of  the 
proceeds  of  the  sale  to  be  invested,  secured,  or  paid  over, 
in  such  manner  as  to  protect  the  rights  and  interests  of 
the  parties. 

§  782.  In  all  cases  of  sales  of  property  the  terms  mnst 
be  made  known  at  the  time;  and  if  the  premises  consist 
•of  distinct  farms  or  lots,  they  must  be  sold  sepanately. 

§  783.  Neither  of  the  referees,  nor  any  person  for  the 
benefit  of  either  of  them,  can  be  interested  in  any  pur* 
chase;  nor  can  a  guardian  of  an  infant  party  be  interested 
in  the  i>urchase  of  any  real  property,  being  the  subject  of 
the  action,  except  for  the  benelit  of  the  iniant.  All  sales 
contrary  to  the  provisions  of  this  section  are  void. 

§  784.  After  completing  a  sale  of  the  property,  or  any 
part  thereof  ordered  to  be  sold,  the  referees  must  report 
the  same  to  the  court,  with  a  description  of  the  different 
parcels  of  land  sold  to  each  purchaser;  the  name  of  the 

Surchaser;  the  price  paid  or  secured;  the  terms  and  con- 
itions  of  the  sale,  and  the  securities,  if  any,  taken.  The 
report  must  be  filed  in  the  office  of  the  clerk  of  the  county 
where  the  property  is  situated. 

§  785.  If  the  sale  be  confirmed  by  the  court,  an  order 
must  be  entered,  directing  the  referees  to  execute  convey- 
ances and  take  securities  pursuant  to  such  sale,  which 
they  are  hereby  authorized  to  do.  Such  order  may  also 
give  directions  to  them  respecting  the  disposition  of  the 
proceeds  of  the  sale. 

§  786.  When  a  party  entitled  to  a  share  of  the  property, 
or  an  incumbrancer  entitled  to  have  his  lien  paid  out  oi 
the  sale,  becomes  a  purchaser,  the  referees  may  take  hls* 
receipt  for  so  much  of  the  proceeds  of  the  sale  as  belongs 
to  him. 

f787.  The  conveyances  must  be  recorded  in  the  county 
ere  the  premises  are  situated,  and  shall  be  a  bar  against 
all  persons  interested  in  the  property  in  any  way  who 
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shall  havd  t>een  named  as  parties  in  the  action,  and 
against  all  such  parties  and  persons  as  were  unknown,  if 
l£e  8»Bun(»is  was  served  by  publication,  and  affainst  all 
I)ersons  claiming  under  them,  or  either  of  them,  and 
against  all  persons  having  unrecorded  deeds  or  liens  at 
me  commencement  of  t^e  action.  [In  effect  July  1st, 
1874.] 

§  788.  When  there  are  proceeds  of  a  sale  belonging  to 
an  unknown  owner,  or  to  a  person  without  the  State,  who 
has  no  legal  representative  within  it,  the  same  must  be 
invested  in  bonds  of  this  State  or  of  the  United  States, 
for  the  benefit  of  the  persons  entitled  thereto. 

J  789.  When  the  security  of  the  proceeds  of  sale  is 
en,  or  when  an  investment  of  any  such  proceeds  is 
made,  it  must  be  done,  except  as  herein  otherwise  pro- 
vided, in  the  name  of  the  clerk  of  the  county  where  the    789 
papers  are  filed,  and  his  successors  in  ofiice,  who  must  ,.^^^^ 
hold  the  same  for  the  use  and  benefit  of  the  patties  in-  ^^  ^' 
texested,  subject  to  the  order  of  the  court.  i^go 

§  790.  When  security  is  taken  by  the  referees  orf  a  g^^-St 
sale,  and  the  parties  interested  in  such  security,  by  an  in- 
strument in  writing,  under  thei;:  hands,  delivered  to  the   791 
referees,  agree  upon  the  shares  and  proportions  to  which    ccp 
tibey  are  respectively  entitled;  or  when  shares  and  proper-  "' 
tions  liave  oeen  previously  adjudged  by  the  court,  such 
securities  must  be  taken  in  the  names  oi,  and  payable  to, 
the  parties  respectively  entitled  thereto,  and  must  be  de- 
livered to  such  parties  upon  their  receipt  therefor.    Such 
agreement  and  receipt  must  be  returned  and  filed  with 
we  clerk. 

§  791.  The  clerk  in  whose  name  a  security  is  taken,  or 
Irr  whom  an  investment  is  made,  and  his  successors  in 
office,  must  receive  the  interest  and  principal  as  it  becomes 
due,  and  apply  and  invest  the  same  as  the  court  may  di- 
rect; and  must  deposit  with  the  county  treasurer  all 
securities  taken,  and  keep  an  account  in  a  book  provided 
and  kept  for  that  purpose,  in  the  clerk's  o$ce,  free  for 
inspection  by  all  persons,  of  investments  and  moneys  re" 
ceived  by  him  thereon,  and  the  disposition  thereof. 

§  792.  When  it  appears  that  partition  cannot  be  made 
equal  between  the  parties,  according  to  their  respective 
i^hts,  withont  prejudice  to  the  rights  and  interests  of 
some  of  them,  and  a  partition  be  ordered,  the  court  may 
adjndge  compensation  to  be  made  by  one  party  to  an- 
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other,  on  account  of  the  inequality;  but  such  compensa- 
tion shall  not  be  required  to  be  made  to  others  by  owners 
unknown,  nor  by  an  infant,  unless  it  appears  that  such 
infant  has  personal  property  sufficient  for  that  purpose, 
and  that  his  interest  will  be  promoted  thereby.  And  in 
all  cases,  the  court  has  ^ower  to  make  compensatory  ad- 
justment between  the  respective  parties,  according  to  the 
ordinary  x)rinciples  of  equity. 
Deposit  in  court,  sees.  573, 2104. 

§  793.  When  the  share  of  an  infant  is  sold,  the  pro- 
ceeds of  the  sale  may  be  paid  by  the  referee  making  the 
sale,  to  his  general  euardian,  or  the  special  guardian  ap- 
pointed for  nim  in  the  action,  upon  giving  the  secuxify 
required  by  law  or  directed  by  order  of  the  court. 

General  guardian— sees.  1747-1809. 

Guardian  ad  litem— fl^nerally,  sees.  872,  373:  Jn  partitian,  limited 
powers,  19  Cal.  210. 

§  794.  The  guardian  who  may  be  entitled  to  the  cus- 
tody and  management  of  the  estate  of  an  insane  person, 
or  other  person  adjudged  incapable  of  conducting  his  own 
affairs,  whose  interest  in  real  property  has  been  sold,  may 
receive,  in  behalf  of  such  person,  his  share  of  the  pro- 
ceeds of  such  real  property  from  the  referees,  on  execut- 
ing, with  sufficient  sureties,  an  undertaking,  approved  by 
a  judge  of  the  court,  that  he  will  faithfully  discharge  the 
trust  reposed  in  him,  and  will  render  a  true  and  just  ac- 
count to  the  person  entitled,  or  to  his  legal  representative. 
[In  effect  March  10th,  1880.] 

Guardians— sec.  793n. 

§  795.   The  general  guardian  of  an  infant,  and  the, 
guardian  entitled  to  the  custody,  and  management  c^  the' 
estate  of  an  insane  person,  or  other  person  adjudged  inca- 
795     pable  of  conducting  his  own  affairs,  who  is  interested  in 
^^p      real  estate  held  in  joint  tenancy,  or  in  common,  or  in 
80  oco    any  other  manner  so  as  to  authorize  his  being  made  a 
party  to  an  action  for  the  partition  thereof,  may  consent 
to  a  partition  without  action,  and  agree  upon  the  share  to 
be  set  off  topsuch  infant  or  other  person  entitled,  and  may 
execute  a  release,  in  his  behalt,  to  the  owners  of  the 
shares,  of  the  parts  to  which  they  may  be  respectively-    i 
entitled,  upon  an  order  of  the  court.  | 

Guardians-sec.  79Sr. 

§  796.  The  costs  of  partition,  including  reasonable  j 
counsel  fees,  expended  by  the  plaintiff  or  either  of  the  ^0 
defendants,  for  the  common  benefit,  fees  of  referees,  and 
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other  disbnisements,  mnst  be  paid  by  the  parties  respect- 
ively entitled  to  share  in  the  laods  divided,  in  proportion 
to  their  respective  interests  therein,  and  may  be  included 
and  specified  in  the  jadgment.    In  that  casO)  they  shall 
he  a  hen  on  the  several  shares,  and  the  judgment  may  be    i^g^ 
enforced,  by  execution,  against  such  shares,  and  against    ccp 
other  property  held  by  uie  respective  parties,     when,  (is  hm 
however,  litigation  arises  between  some  of  the  parties 
only,  the  court  may  require  the  expense  of  such  litigation    '^'07 
to  be  paid  by  the  parties  thereto,  or  any  of  them.    [In  ^.^^P, 
effectJuly  1st,  1874.]  ^  '^^ 

Oo8t»-16  OU.  471. 

Beferees'fees,etc.— 8^.678aiidnote.  ' 

§  797.  The  court,  with  the  consent  of  the  parties,  may 
appoint  a  single  referee,  instead  of  three  referees,  in  the 
proceedings  under  the  provisions  of  this  chapter;  and  the 
single  referee,  when  thus  appointed,  has  all  the  ix>wers 
sn^may  perform  all  the  duties  required  of  the  three  ref- 
erees. 

§  798.  If  it  appear  that  other  actions  or  proceedings 
have  been  necessarily  prosecuted  or  defended  by  any  one 

'  of  the  tenants  in  common,  for  the  protection,  confirmation, 
or  perfecting  of  the  title,  or  setting  the  boundaries,  or 
making  a  survey  or  surveys  of  the  estate  partitioned,  the 
court  uiall  allow  to  the  parties  to  the  action  who  have 
paid  the  expense  of  such  litigation  or  other  proceedings, 
all  the  expenses  lieeessarily  incurred  therein,  except 
connsel  fees,  which  shall  have  accrued  to  the  common 
benefit  of  the  other  tenants  in  common,  with  interest 
thereon  from  the  date  of  making  the  said  expenditures, 

,  and  in  the  same  kind  of  money  expended  or  paid,  .and 
the  same  must  be  pleaded  and  allowed  by  the  court  and  798 
included  in  the  final  judgment,  and  shall  be  a  lien  upon  ^^P 
the  share  of  each  tenant,  respectively,  in  proportion  to  ^  '^ 
his  interest,  and  shall  be  enforced  in  the  same  manner  as  •^99 
taxable  costs  of  partition  are  taxed  and  collected.  [Ap-  ^op 
proved  February  4th,  1876.]  64  m 

\799.  If  it  appears  to  the  court  that  it  was  necessary 
ave  made  an  abstract  of  the  title  to  the  property  to     79& 
he  partitioned,  and  such  abstract  shall  have  been  pro-     ccp 
cwed  by  the  plaintiff,  or  if  the  plaintiff  shall  have  failed  ^  456 
to  have  the  same  made  before  the  commencement  of  the 
action,  and  any  one  of  the  defendants  shall  have  had 
BQch  abstract  uterward  made,  the  cost  of  the  abstract, 
^th  interest  thereon  from  the  time  the  same  is  subject  to 
the  inspection  of  the  respective  parties  to  the  action,  must 
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be  allowed  and  taxed.  WlieDeyer  snoh  abstnust  is  pre- 
duced  [procared  ?]  hj  the  plaintiff,  before  the  commence 
ment  of  the  action,  ne  must  file  with  his  complaint  a  no- 
tice  that  an  abstract  of  the  title  has  been  made,  and  is  sub- 
ject to  the  inspection  and  use  of  all  the  parties  to  the 
action,  desig^atinj^  therein  where  the  abstract  will  be  k^ 
for  inspection.  But  if  .the  plaintiff  shall  have  f idled  to 
procure  such  abstract  before  commencing  the  action,  and 
any  defendant  shall  procure  the  same  to  be  made,  he  shall, 
as  soon  as  be  has  directed  it  to  be  made,  file  a  notice  ther^ 
of  in  the  action,  with  the  clerk  of  the  court,  stating  who  is 
making  the  same  and  where  it  will  be  kept  when  finished. 
The  court  or  the  judge  thereof  maf  direct,  from  time  to 
time,  during  the  progress  of  the  action,  who  shall  have 
the  custody  of  the  abstract. 

§  BOO.  The  abstract  mentioned  in  the  last  preceding 
section  may  be  made  by  any  competent  searcher  of  reo* 
ords,  and  need  not  be  certified  by  the  recorder  or.  o^er 
officer,  but  instead  thereof ,  it  must  be  verified  by  the  affi- 
davit of  the  person  making  it,  to  the  effect  that  he  believes 
it  to  be  correct;  but  the  same  may  be  corrected,  from  time 
to  time,  if  found  incorrect,  under  the  direction  of  the 
court. 

§  801.  Whenever,  during  the  progress  of  the  action  for 
partition,  any  disbursements  shall  have  been  made,  under 
the  direction  of  the  court,  or  the  judg^e  thereof,  by  a  party 
thereto,  interest  must  be  allowed  thereon  from  the  time 
of  making  such  disbursements. 
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I  CHAPTEB  V. 

I     ACTIONB  FOR  THB  USURPATION  OF  AH 
OFFICB  OR  FRAKCHISZL 

I      i  m  Certain  writs  abolished. 

i  m.  Action  may  be  brought  against  any  party  nsnrping,  etc.,  any 
i  office  or  franchise. 

S  8M.  Name  of  person  entitled  to  office  may  be  set  forth  in  the  com- 
I  plaint.   If  fees  have  been  received  by  the  usurper,  he  may 

S  80&  Jndgment  may  determine  the  rights  of  both  incumbent  and 

claimant. 
S  808.  When  rendered  in  f  aT>or  of  applicant. 
1 807.  Damages  may  be  recovered  by  successful  applicant 
S  80&  When  several  persons  claim  the  same  office,  their  rights  may  be 

determined  by  a  single  action. 
S  809.  If  defendant  found  guilty,  what  Judgment  to  be  rendered 

against  liim. 

§  802.  The  writ  of  ecire  fadaa  is  abolished.    [In  effect 

Maich  10th,  1880.]  80S 

Scire  facias— for  reviving  executions,  formerly,  see  sec.  685n.  ^^  ^V 

Quo  warranto— abolished  by  Code,  restored  1880,  see  sec.  76,  snbd.  5 :  il  i^.^S 

|g  smend  accordingly,  note  to  sec.  51,  entitled  Wkits,  obbtaiv,  abol-  !^Ij  '^uc 

§  803.  An  action  may  be  brought  by  the  attomey-gen-  *®3 
eral,  in  the  name  of  the  people  of  this  State,  upon  his  ^J*^^,, 
own  information,  or  upon  the  complaint  of  a  private  55  '^l^ 
party,  against  any  person  who  usurps,  intrudes  into,  or  66  28K 
unlawfully  holds  or  exercises  any  public  office,  civil  or  09  4(]3 
military,  or  any  franchise  within  this  State.  And  the  at-  73  4n 
torDoy-general  must  bring"  the  action,  whenever  he  has  76  487 
Teason  to  believe  that  any  such  office  or  franchise  has  i^  JJ*^ 
been  usurped,  intruded  into,  or  unlawfully  held  or  exer-  *"*^ 
cised  by  any  person,  or  when  he  is  directed  to  do  so  by 
the  governor. 

*  Oomplaint—sec.  804 :  security  by  relator,  sec.  810. 
fn      Offlce-14  Cal.  43;  25  Cal.  98;  28  Cal.  382;  SO  CaL  433. 
ITsiuper  or  intmder— 10  Cal.  376;  20  CaL  50. 

.  Bemedy  for  usurpation  of  office— quo  warranto,  3  Cal.  167 ;  7  Cal.  393, 
£:  47  Cal.  624:  contestina:  elections,  distinct,  sec.  1011  et  tea.;  28  Cal. 
ja:  inapplicable  when,  47  Cal.  024 :  not  by  collateral  proceedliig,  3  (^al. 
m  13  Cal.  «21:  17  Cal.  626;  23  Cal.  314:  certiorari  improperTuunb  v. 
SibotOer,  Haith  17th,  1880, 0  Pac.  C.  L.  J.  140. 

ZVaaehise— Civil  Code,  sec.  368:  dissolution  of  corporations,  Civl] 
Oode,jecs.36e,400. 
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§  8(H.  WheneTer  snch  action  is  brought,  the  attorney- 
general,  in  addition  to  the  statement  of  tbo  cause  of  action, 
may  also  set  forth  in  the  complaint  the  name  of  the  person 
rightly  entitled  to  the  office,  with  a  statement  of  his  right 
thereto;  and  in  such  case,  upon  proof  by  afftdavit  that  the 
defendant  has  received  fees  or  emoluments  belonging  to 
the  oitice,  and  by  means  of  his  usurpation  thereof,  an  order 
may  be  jgranted  by  a  justice  of  the  Supreme  Couvt,  or  a 
•  judge  01  the  Superior  Court,  for  the  arrest  of  sucli  de- 
fendant and  holding  him  to  bail;  and  thereupon  he  may 
be  arrested  and  held  to  bail  in  the  same  manner,  and  with 
the  same  effect,  and  subject  to  the  same  rights  and  liabili- 
ties, as  in  other  civil  actions  where  the  defendant  is  subject 
to  arrest.    [In  effect  March  10th,  1880.] 

Action— wh^  several  claimantB,  see.  808. 

Right  to  the  office— proof  of,  10  CaL  177, 

Oomplaint-14  CaL  43;  16  CaL  858. 

Answer  -  28  CaL  882. 

Arrest  and  bail— sec.  478  ei  ieq. 

-  §  805.  In  every  such  action,  judgment  may  be  ren- 
^^^  dered  upon  the  right  of  the  defendant,  and  also  upon  the 
69  464  i^ight  of  the  party  so  alleged  to  be  entitled,  or  only  upon 
78  491  ^he  right  of  the  defendant,  as  justice  may  require. 

Judgment— sec.  809;  27  Cal.  470. 

Review— of  contested  election  cases,  24  Cal.  449, 487. 

§  806.  If  the  judgment  be  rendered  upon  theriffhtof 
the  person  so  allegea  to  be  entitled,  and  the  same  oe  in 
favor  of  such  person,  he  will  be  entitled,  after  taking  the 
oath  of  office  and  executing  such  official  bond  as  may  be 
required  by  law,  to  take  upon  himself  the  execution  of 
the  office. 

§  807.  If  judgment  be  rendered  upon  the  rieht  of  the 
person  so  alleged  to  be  entitled,  in  favor  of  sucn  person, 
he  may  recover,  by  action,  the  damages  which  he  may 
have  sustained  by  reason  of  the  usurpation  of  the  office 
by  the  defendant. 

Damaged  sustained— 28  CaL  21, 61. 

§  808.  When  several  persons  claim  to  be  entitled  to 
the  ^ame  office  or  franchise,  one  action  maybe  brought 
against  all  such  persons,  in  order  to  try  their  resjpecuve 
rights  to  such  office  or  franchise. 

§  809.  When  a  defendant,  against  whom  such  action 
has  been  brought,  is  adjudged  guilty  of  usurping  or  in- 
truding into,  or  unlawfully  holding  any  office,  franobise, 
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or  priTilege,  judgment  must  be  rendered  that  such  de- 
'  fendant  be  excluded  from  the  office,  franchise,  or  priv-  ,  *®r 
Lilege,  and  that  he  pay  the  costs  of  the  action.    The  court    79  ^ 
II  may  also,  in  its  discretion,  impose  upon  the  defendant  a    g2  248 
:  fine  not  exceeding  five  thousand  dollars,  which  fine,  when 
I  collected,  must  be  paid  into  the  treasury  of  the  State.  8io 

r§  810.  When  the  action  is  brought  upon  the  informa-.    69  463 
tion  or  application  of  a  private  p^rty,  toe  attorney-gen-    75  148 
I  eral  may  require  such  party  to  enter  into  an  undertaking,    76  437 
L  with  sureties  to  be  approved  by  the  attorney-general,  con-    "^  ^^ 
"  iitioned  that  such  party  or  the  suroties  will  pay  any  indg- 
ment  for  costs  or  damages  recovered  against  the  plamtilr, 
and  all  the  costs  and  expenses  incurred  in  the  prosecution 
of  the  action.    |ln  effect  July  Ist,  1874.] 
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CHAPTEE  VI. 

OF  ACTIONS    AGAINST  8TEAMBRS,  *V 

SEtaS,  AND   BOATS. 

815.  Wben  Tessels,  etc.,  are  liable.   Tbelr  liabilities  constitute 
814.  Actions  may  be  brought  directly  a^^alnst  sacb  vessels,  etc 
81ft.  Complaint  must  be  verified. 

816.  Summons  may  be  served  on  the  master,  mate,  etc 

817.  Plaintiff  may  have  sucb  vessel,  eto.,  attached. 

818.  The  clerk  must  issue  the  writ  of  attachment. 

819.  Such  writ  must  be  directed  to  the  sheriff.   Sheriff  may 
upon  sufficient  undertaklnsr. 

820.  Sheriff  must  execute  such  writ  without  delay. 

821.  The  owner,  master,  etc.,  may  appear  and  defend  such 

822.  Proceedings  in  actions  under  this  chapter. 

823.  After  appearance,  attachment  may,  on  motion,  bfHrHscharged. 

824.  When  not  discharged,  such  vessel,  etc.,  may  be  sold  at  pabi 
auction.  Application  of  proceeds. 

S  826.  Hariners  and  others  may  assert  their  clidm  for  wages,  notwit 

standing  prior  attachment.   How  enforced. 
I  826.  Proof  of  the  claiuLs  of  mariners  and  others. 
I  827.  Sheriff's  notice  of  sale  to  contain  measurement,  toniuige,  etc. 

§  813.  All  steamers,  yessels,  and  boats  are  liable:    . 

1.  Kor  services  rendered  on  board  at  the  request  of, 
on  contract  with,  their  respective  owners,  masters,  agents^ 
or  consignees; 

2.  'For  supplies  furnished  in  this  State  for  their  use,  a| 
the  request  of  their  respective  owners,  masters,  agents, 
consignees; 

3.  For  work  done  or  materials  furnished  in  this  State; 
for  their  construction,  repair,  or  equipment:  i 

4.  For  their  wharfage  and  anchorage  within  this  State  ;| 

5.  For  non-performance,  or  malperformance,  of  any  con-i 
tract  for  the  transportation  of  persons  or  property  between] 
places  within  the  State,  made  by  their  respective  owners, 
masters,  agents,  or  consignees; 

6.  For  injuries  committed  by  them  to  persons  or  prop- 
erty«  in  this  State.        • 

Demands  for  these  several  causes  constitute  liens  upon 

all  steamers,  vessels,  and  boats,  and  have  priority  in  their 

order  herein  enumc^rated,  and  have  preference  over  all 

other  demands ;  but  such  liens  only  continue  in  force  for 

the  period  of  one  year  from  the  time  the  cause  of  action 

accrued.    [In  effect  July  Ist,  1874.] 

Section  constitntional— Jurisdiction  of  State  Courts,  1  Cal.485: 2CaL 
806;  5CaL  268;  9  CaL  607:  13  CaL  369;  34  Cal.  676;  42  CaL  227, 460;  M  OaL 
2SS. 
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Rnotioa  under  sectien'-adiiklnlty  procedure  loft]»pIlcabto,  18  Cat 
8S6* 

SuBDiyisiOK  1.   Senrioes  rendered-«eamen'8  wages,  see.  IM;  1 
Cal.  4U5.    Salvage,  Civil  Code,  sec.  2079. 

SuBDivisioir  2.   Sapplies  farnisbed— request  of  master,  fiO  Cal. 

SuBi>ivi8ioir  5.   Transportation,  ooutract  for— of  passengers,  IS 
CaL  969:  18  CaL  526:  of  property,  6  CaL  462;  42  Cal.  227. 
8XTBi>rvi8ioa  6.  Injuries  to  property— coUlslon,  2  CaL  S70. 
Uon— wben  attaches,  8  CaL  418 :  defined,  sec.  1180. 

Preference— oyer  all  other  demands,  as  to  labor  dalma,  iee  sees. 
1204-1206. 

I    Feriod^of  one  year,  when  begins,  29  CaL  419. 

§  814w  Actions  for  any  of  the  causes  specified  in  the 
preceding  section  must  be  brought  against  the  owners  by 
name,  if  known,  but  if  not  known,  that  fact  shall  be 
stated  in  the  complaint,  and  the  defendants  shall  be  desig- 
nated as  unfenown  owners.  Other  persons  having  a  lien 
upon  the  vessel  may  be  made  defendants  in  the  action, 
the  nature  and  amount  of  such  lien  being  stated  in  the 
complaint.    [In  effect  July  1st,  1874.] 

Unknown  owners— fictitlbus  designation  of,  sec.  474. 

Fauties— wlf e,  18  Cal.  526 :  generally,  sec.  367  et  teq, 

§815.  The  complaint  must  designate  the  steamer,  ves- 
B^l,  or  boat  by  name,  and  must  be  verified  by  the  oath  of 
the  plaintiff,  or  some  one  on  his  behalf. 

Complaint— In  general,  sec.  426fi. 

VeHfioation  of  pleadings^ec;  446. 

i      S  816.  The  summons  and  copy  of  the  complaint  must 

I    uQ  served  on  the  owners  if  they  can  be  found.;  otherwise, 

[   they  may  be  served  on  the  master,  mate,  or  person  having 

charge  of  the  steamer,  vessel,  or  boat.    [In  effect  March 

I    10tti,i88O.] 

Scrrioe  of  sammons— on  person,  confers  Jurisdiction,  2  CaL  908: 
l^er^,  sec.  410  ei  teq, 

§  817.  The  plaintiff,  at  the  tin^e  of  issuing  the  sum- 
mons, or  lit  any  time  afterward,  may  have  the  steamer, 
vwsel,  or  boat,  with  its  tackle,  apparel,  and  furniture,  at- 
^lied  as  security  for  the  satisfaction  of  any  judgment 
that  may  be  recovered  in  the  action.  [In  effect  July  1st, 
1871]  .  . 

Mtaclunent— not  necessary  to  acquire  lien  on  ressel,  7  Cal.  405,  and 
"M  8  CaL  418 :  generally,  sec.  537  et  seq. 

Steamer,  vessel,  or  boat— used  in  navlgathig  the  waters  of  this  State, 
B^*tote  IffiO ;  see  1  Cal.  162. 
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§  818.  The  clerk  of  the  court  most  issae  a  writ  of 
tachment,  on  the  application  of  the  plaintiff,  npon  re4 
ing  a  written  undertaking  on  behalf  of  the  plaintiff, 
cuted  by  two  or  more  Bumcient  sureties,  to  toe  effect 
if  the  judgment  be  rendered  in  favor  of  the  owner  of 
steamer,  vessel,  or  boat,  as  the  case  may  be,  he  will  paj 
all  costs  and  damages  that  may  be  awarded  against  hh 
or  all  damages  that  may  be  sustained  by  him  from 
attachment,  not  exceeding  the  sum  specified  in  the  undep»J 
taking,  which  shall  in  no  case  be  less  than  five  hun<~ 
dollars.    (In  effect  July  1st,  1874.] 

Attachment  bond— ^ eneraDy,  compare  sec  589. 

§  819.  The  writ  must  be  directed  to  the  sheriff  of  the 
county  within  which  the  steamer,  vessel,  or  boat  lies,  and 
direct  him  to  attach  such  steamer,  vessel,  or  boat,  with ' 
its  tackle,  apparel,  and  furniture,  and  keep  the  same  m 
his  custody  until  discharged  in  due  course  of  law.  [Di 
effect  July  1st,  1874.] 

§  820.  The  sheriff  to  whom  the^writ  is  directed  and  de- 
livered must  execute  it  without  delay,  and  must  attadh 
and  keep  in  his  custody  the  steamer,  vessel,  or  boat  named 
therein,  with  its  tackle,  apparel,  and  furniture,  until  dis- 
charged in  due  course  of  law;  but  the  sheriff  is  not  author- 
ized oy  any  such  writ  to  interfere  with  the  discharge  of 
any  merchandise  on  board  of  such  steamer,  vessel,  or 
boat,  or  with  the  removal  of  any  trunks  or  other  proper^ 
of  passengers,  or  of  the  captain,  mate,  seamen,  steward, 
cook,  or  ouier  persons  employed  on  board.  [In  effect  July 
1st,  1874.] 

§  821.  The  owner,  or  the  master,  agent,  or  consignee  of 
the  steamer,  vessel,  or  boat,  may,  on  behalf  of  the  owner, 
appear  and  answer,  or  plead  to  the  action;  and  may  ex- 
cept to  the  sufficiency  of  the  sureties  on  the  undertaking 
filed  on  behalf  of  the  plaintiff,  and  may  require  sureties 
to  justify,  as  upon  bail  on  arrest.   [In  eftect  tfuly  1st,  1874.] 

Appearance— sec.  1014. 

Answer— eec.  437  and  notes. 

Justification  of  sureties— sec.  495. 

§  822.  After  the  attachment  is  levied,  the  owner,  or  the 
master,  agent,  or  consignee  of  the  steamer,  vessel,  or  boat, 
may,  on  behalf  of  the  owner,  have  the  attachment  dis- 
charged, upon  giving  to  the  sheriff  an  undertaking  of  at 
least  two  sufficient  sureties  in  an  amount  sufficient  to 
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satisfy  the  demand  in  suit,  besides  costs,  or  depositins 
that  amount  with  the  sheriff.  Upon  receiving  sach  under- 
taking or  amount,  the  sheriff  must  restore  to  the  owner,  or 
'Oie  master,  agent,  or  consignee  of  tbe  owner,  the  steamer, 
vessel,  or  boat  attached.    [In  effect  July  1st,  1874.] 

Oonnter-bond— 1  CaL  165,  and  compare  sec.  540:  undertakings,  sea 
see.  818f». 

§  823.  After  the  appearance  in  the  action  of  the  owner, 
the  attachment  may,  on  motion,  also  be  discharged,  in  the 
same  manner,  and  on  like  terms  and  conditions,  as  at- 
tachments in  other  cases,  subject  to  the  provisions  of  sec. 
825.     [In  effect  July  1st,  1874.J 

Dischai^e  of  attachsent— sees.  S64-558. 

f824.  If  the  attachment  be  not  discharsed,  and  a 
gment  be  recovered  in  the  action  in  favor  of  the  plaint- 
iff, and  an  execution  be  issued  thereon,  the  sherin  must 
sell  at  public  auction,  after  publK^ation  of  notice  of  such 
sale  for  ten  days,  tbe  steamer,  vessel,  or  boat,  with  its 
tackle,  apparel,  and  furniture,  or  such  interest  therein  as 
maybe  necessary,  and  must  apply  the  proceeds  of  the  sale 
as  follows: 

1.  When  the  action  is  brought  for  demands  other  than 
the  wages  of  mariners,  boatmen,  and  others  employed  in 
the  service  of  the  steamer,  vessel,  or  boat  sold,  to  the  pay- ' 
ment  of  the  amount  of  such  wages,  as  specified  in  the  ex- 
ecution; 

2.  To  the  payment  of  the  judgment  and  costs,  includ- 
ing his  fees; 

3.  He  must  pay  any  balance  remaining  to  the  owner,  or 
to  the  master,  agent,  or  consignee,  who  may  have  ap- 
peared on  behalf  of  the  owner,  or  ii  there  be  no  appear- 
ance, then  into  court,  subject  to  the  claim  of  any  party 
or  parties  legally  entitled  thereto.  [In  effect  July  lst» 
1874.] 

Ssle  on  ezecntion— generally,  sec.  694  et  teq. 
Payment  into  cotirt—fle<aB.572-n574, 2104. 

§  825.  Any  mariner,  boatman,  or  other  person  em- 
plo3wd  in  the  service  of  the  steamer,  vessel,  or  boat  at- 
tached, wno  may  wish  to  assert  his  claim  for  wages  against 
the  same,  the  attachments  being  issued  for  other  demands 
than  such  wages,  may  file  an  affidavit  of  his  claim,  set- 
ting forth  the  amount  and  the  particular  service  rendered, 
with  the  clerk  of  the  court;  and  thereafter  no  attachment 
can  he  discharged  upon  filing  an  undertaking,  unless  the 
amount  of  such  claim,  or  the  amount  determmed  as  pro- 
vided in  the  next  section,  be  covered  thereby,  in  addition 
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to  the  other  requirements;  and  any  execution  issae&l 
against  such  steamer,  vessel,  or  boat,  upon  judgment  nA 
covered  thereafter,  must  direct  the  application  of  the  pnhl 
ceedsof  any  sale: 

1.  To  the  payment  of  the  amount  of  such  claims  filed,; 
or  the  amount  determined  as  provided  in  the  next  seo^i 
tion,  which  amount  the  clerk  must  insert  in  the  writ; 

2.  To  the  payment  of  the  judgment  and  costs  and  8he^ , 
ifiTs  fees;  and  must  direct  the  payment  of  any  balance  to 
the  owner,  master,  or  consignee  who  may  have  appeared 
in  the  action;  but  if  no  appearance  by  them  be  made 
therein,  it  must  direct  a  deposit  of  the  balance  in  couit 
[In  effect  July  Ist,  1874.] 

Preferred  claims— for  wages,  etc,  sees.  1204-1208. 
Deposit  in  oonrt-eecs.  572  et  teq.,  2104. 

§  826.  If  the  claim  of  the  mariner,  boatman,  or  other 
person,  filed  with  the  clQ^k  of  the  court,  as  provided  in  the 
last  section,  be  not  contested  within  five  days  after  notice 
of  the  filing  thereof  by  the  owner,  master,  agent,  or  con- 
signee of  the  steamer,  vessel,  or  boat  against  which  the 
claim  is  filed,  or  by  any  creditor,  it  shall  be  deemed  ad- 
mitted; but  if  contested,  tlie  clerk  must  indorse  upon  the 
affidavit  thereof  a  statement  that  it  is  contested,  and  the 
grounds  of  the  contest,  and  must  immediately  thereafter 
order  the  matter  to  a  single  referee  for  his  determination, 
or  he  may  hear  the  proo»  and  determine  the  matter  him- 
self. The  judgment  of  the  clerk  or  referee  may  be  re- 
viewed by  a  court  in  which  the  action  is  pendmg,  or  a 
judge  thereof,  immediately  after  the  same  lis  given,  and 
the^udgment  of  the  court  Or  judge  shall  be  final.  On  the 
review,  the  court  or  judge  may  use  the  minutes  of  the 
proofs  taken  by  the  clerk  or  referee,  or  may  take  the 
proofs  anew.    [In  effect  March  10th,  1880.] 

§  827.  The  notice  of  sale  published  by  the  sheriff  must 
contain  a  statement  of  the  measurement  and  tonnage  of 
the  steamer,  vessel,  or  boat,  and  a  general  description  of 
*her  condition. 
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TITLE  XI. 

Of  Proceedings  in  Justices'  Conrts. 

Chat.  I.    Place  of  trial  of  actions  in  Justices'  Courts, 
n.    Manner  of  commencing  actions  in  Justices' 

Courts. 
m.    Pleadings  in  Justices'  Courts, 
rv.    PtoTisional  remedies  in  Justices'  Courts, 
y.    Judgment  by  default  in  Justices'  Courts. 
Yl,    Time  of  trial  and  postponements  in  Justices' 

Courts. 
YU.    Trials  in  Justices'  Courts, 
ym.    Judffments  (other  than  by  default)  in  Justices' 
Courts. 
IX.    Executions  from  Justices'  Courts. 
X.    Contempts  in  Justices'  Courts. 
XI.    Dockets  of  justices. 
Xn.   General  provisions  relating  to  Justices*  Courts. 

OoBsOr^.Pnoo.— «6.  caoi] 
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CHAPTER  T. 

PLACE  OF  TRIAL  OF  ACTIONS  IN  JUSTICBS' 

COURTS. 

S  832.  Actions,  in  what  township  or  city  may  be  commenced. 
S  833.  Place  of  trial  may  be  changed  in  certain  cases. 
I  834.  Limitation  on  the  right  to  change. 
S  835.  To  what  court  transferred.  . 

i836.  Proceedings  after  order  changing  place  of  trIaL 
837.  Effect  of  an  order  changing  place  of  trIaL 
638.  Transfer  of  cases  to  the  District  Court. 

§  832.  Actions  in  Justices'  Courts  must  be  commenced, 
And,  subject  to  the  right  to  change  the  place  of  trial,  as  in 
this  chapter  provided,  must  be  tried: 

1.  If  there  be  no  Justices*  Court  for  the  township  or 
city  in  which  the  defendant  resides — in  any  city  or  town- 
ship of  the  county  in  which  he  resides; 

2.  When  two  or  more  persons  are  jointly,  or  jointly  and 
severally,  bound  in  any  debt  or  contract,  or  otherwise 
jointly  liable  in  the  same  action,  and  reside  in  different 
townships  or  different  cities  of  the  same  county,  or  in 
different  counties—in  the  township  or  city  in  which  any 
of  the  persons  liable  may  reside; 

3.  In  cases  of  injury  to  the  person  or  property — in  the 
83i3  township  or  city  where  the  injury  was  committed,  or 
ccp       where  the  defendant  resides ; 

66  142        4.  If  for  the  recovery  of  personal  property,  or  the  value 
'    thereof,  or  damages  for  taking  or  detaining  the  same — in 
the  township  or  city  in  which  the  property  may  be  found, 
or  in  which  the  property  was  taken,  or  in  which  the  de- 
fendant resides; 

5.  When  the  defendant  is  a  non-resident  of  the  county— 
in  any  township  or  city  wherein  he  may  be  found; 

6.  When  the  defendant  is  a  non-resident  of  the  State— in 
any  township  or  city  in  the  State ; 

7.  When  a  person  has  contracted  to  perform  an  obliga- 
tion at  a  particular  place,  and  resides  in  another  county, 
township,  or  city— in  the  township  or  city  in  which  sucji 
obligation  is  to  be  performed,  or  in  which  he  resides;  and 
the  township  or  city  in  which  the  obligation  is  inciured 
shall  be  deemed  to  be  the  township  or  city  in  which  it  is 
to  be  perforptied,  unless  there  is  a  special  contract  to  the 
contrary; 
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8.  When  the  parties  yolantarily  appear  and  plead  with- 
out sninmons— *m  any  township  or  dtv  in  the  State; 

9.  In  all  other  cases— in  the  township  or  city  in  which 
the  defendant  resides.    [In  effect  July  1st,  1874.] 

^  Jarlsdiotion  of  Jastlces'  Oonrts-Hsecs.  112-115, 925. 
Beridwioe— as  a  JorlwHctionai  fact*  15  CaL  296;  18  Cal.  128:  S4  Gal.  S21. 

§  833.  The  court  may,  at  any  time  before  the  trial,  on 
motion,  change  the  place  of  trial  in  the  following  cases: 

1.  When  it  appears  to  the  satisfaction  of  the  justice  be- 
fore whom  the  action  is  pending,  by  affidavit  of  either 
party,  that  such  justice  is  a  material  witness  for  either 
party; 

2.  when  either  party  makes  and  files  an  affidavit  that 

he  believes  that  he  cannot  have  a  fair  and  impartial  trial  833 

before  such  justice,  by  reason  ef  the  interest,  prejudice,  <^^v 

or  bias  of  the  justice;  ^"^  ^^*' 

3.  When  a  lury  has  been  demanded,  and  either  party 
makes  and  files  an  affidavit  that  he  cannot  have  a  fair  838 
and  impartial  trial,  on  account  of  the  bias  or  prejudice  of  cc^ 
the  citizens  of  the  township  or  city  against  him;  ^^   ^^ 

4.  When,  from  any  cause,  the  justice  is  disqualified  from 
acting; 

5.  When  the  justice  is  sick  or  unable  to  act. 

Change  of  yeane--generall7,  sec.  397  ei  teq.:  effect  of  order  for,  50 
Cal.443. 

^SuBDrvisipH  2.  Partiality  aUeged->traoaf er  imperative,  S  CaL  007 ; 
&GaL34. 

§  834.  The  place  of  trial  cannot  be  changed,  on  motion 
of  the  same  party,  more  than  once,  upon  any  or  all  the 
jprounds  specified  in  the  first,  second,  and  third  subdivis- 
ions of  the  preceding  section. 

See  notes  to  last  section. 

§  835.  When  the  court  orders  the  place  of  trial  to  be 
changed,  the  action  must  be  transferred  for  trial  to  a  court 
the  parties  may  agree  upon;  and  if  they  do  not  so  agree, 
then  to  another  Justices'  Court  in  the  same  county. 

§  836.  After  an  order  has  been  made,  transferring  the 
action  for  trial  to  another  court,  the  foHowing  proceemngs   836 
must  he  had:  cop 

1.  The  justice  ordering  the  transfer  must  immediately  G7  ic<) 
transmit  to  the  justice  of  the  court  to  which  it  is  trans- 
teed,  on  payment  bv  the  party  applying  of  all  the  costs 
that  have  accrued,  all  the  papers  in  the  action,  together 
^th  a  certified  transcript  from  his  docket  of  the  proceed- 
ings therein; 
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2.  Upon  the  receipt  by  him  of  sucli  papers,  the  instice 
of  the  court  to  which  the  case  is  transferred  most  issae  a 
notice,  stating  when  and  where  the  trial  will  take  place, 
which  notice  must  be  served  upon  the  parties  at  least  one 
day  before  the  time  fixed  for  trial. 

§  837.  From  the  time  the  order  changing  the  place  of 
trial  is  made,  the  court  to  which  the  action  is  thereby 
transferred  has  the  same  jurisdiction  over  it  as  though  it 
had  been  commenced  in  such  court. 

'Jnritdiotlon  Tests— M  CaL  441. 

Further  change  of  venue— 22  Gal.  84. 

§  838.  The  parties  to  an  action  in  a  Justices'  Court  can- 
not give  evidence  upon  any  question  which  involves  the 
title  or  possession  ot  real  property,  or  the  legality  of  any 
tax,  impost,  assessment,'  toll,  or  municipal  tine,  nor  can 
any  issue  presenting  such  question  be  tried  by  such  court; 
and  if  it  appear,  from  the  answer  of  the  defendant,  veri- 
fied by  his  oath,  that  the  determination  of  the  action  will 
necessarily  involve  the  question  of  title  or  possession  to 
real  property,  or  the  legality  of  any  tax,  impost,  assess- 
ment, toll,  or  municipal  fine,  the' justice  must  suspend  all 
further  proceedings  m  the  action  and  certify  the  plead- 
ings, and,  if  any  of  the  pleadings  are  oral,  a  transcript  of 
the  same,  from  his  docket  to  the  clerk  of  the  Superior 
Court  of  the  county;  and  from  the  time  of  filing  such 
pleadings  or  transcript  with  the  clerk,  the  Superior  Court 
shall  have  over  the  action  the  same  jurisdiction  as  if  it 
had  been  commenced  thetem;  provided,  that  in  cases  of 
forcible  entry  and  detainer,  of  which  Justices'  Courts 
have  jurisdiction,  any  evidence,  otherwise  competent, 
may  be  given,  and  any  question  properly  involved  tbere- 
iamay  be  determined,    [^n  effect  March  26th,  1880.] 

Oertiying  to  Superior  Oonrt— from  Justices'  Courts  in  cities  and 
couutioi,  see  sec.  92:  inandamuft  for  refusal,  60  Cal.  509. 

Title  or  possession  of  realty  involved— see  sec.  112,  subd.  2  and 
notes;  also  31  Gal.  140:  trespass,  when  within  Jurisdiction,  63  Cal.  23. 

Legality  of  tax,  eto.,  involved-aee  see.  Ii2,  subd.  4  and  note;  24  OaL 
61. 

Forcible  entry  and  detainer— jurisdiction  of,  sec.  113,  subii.  1  and 
note. 
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CHAPTER  n. 

MANNHR    OF  COMMENCINa  ACTIONS  IN 
JUSTICES'   COURTS. 

S  839.  Actions,  how  commenced. 

1 840,  'Summons  may  issue  within  a  year. 

1 841.  Defendant  may  waive  summons. 

I  842.  Parties  may  appear  in  person  or  by  attorney. 
^  849.  When  guardian  necessary,  how  appointed. 

844.  Summons,  how  issued,  directed,  and  what  to  contabi. 

84d.  Time  for  appearance  of  defendant. 

848.  Alias  summons. 

847.  Same. 

848.  Summons,  limitation  upon  time  of  sorrlce. 

849.  Snmmons,  by  whom  and  how  served  and  returned. 
S  850.  Hour  for  appearance. 

§  839.  An  action  in  a  Justice's  Court  is  commenced  by     939 
illmg  a  complaint.    [In  effect  March  11th,  1876.]  ccp 

^  Oommencement  of  action— generally,  sees.  350,  405:  pendency    ^l    38 
from,  sec.  1049. 

Complaint— generally ,  sec.  426  and  notes.  ^  4  s 

Actions— in  cities  and  counties,  title,  etc.,  sec.  89.  ^,^^P  ^ 

/Is    38 

§  840.  The  court  must  indorse  on  the  complaint  the 
date  upon  which  it  was  filed,  and  at  any  time  within  one 
year  thereafter  the  plaintiff  may  have  summons  Issued. 

Issuance  of  summons-generally,  sec.  406. 

Fftfrnent  of  fees— in  cities  and  comities,  sec.  91. 

§  841.  At  any  time  after  the  complaint  is  filed,  the 

defendant  may,  in  writing,  or  by  appearing  and  pleading, 
waive  the  issuing  of  summons. 
Waiver— compare  sec.  406. 

.  §  842.  Parties  in  Justices'  Courts  may  appear  and  act 
ih  person  or  by  attorney ;  and  any  person,  except  the  con- 
staole  by  whom  the  summons  or  jury  process  was  served* 
Quty  act  as  attorney. 

^nstices'  Oonrt  practitioiiers— sec.  96,  and  note. 

Attorneys— generally,  sec.  275,  et  seq. 

§  843.  When  an  infant,  insane,  or  incompetent  person 
is  a  party,  he  must  appear  either  by  his  general  guardian, 
If  he  have  one,  or  by  a  guardian  ad  litem  appointed  by 
the  justice.  When  a  guardian  ad  litem  is  appointed  by 
we  justice,  he  mudt  be  appointed  as  follows: 
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1.  If  the  infant)  insane,  or  incompetent  person  be  plaint- 
iff, tiie  appointment  must  be  made  before  the  summons 
is  issued,  upon  the  application  of  the  infant,  if  he  be  of 
the  age  of  fourteen  years;  if  under  that  affe,  or  if  insane 
or  incompetent,  upon  the  application  of  a  relative  or 
friend. 

2.  If  the  infant,  insane,  or  incompetent  person  be  de- 
fendant, the  appointment  must  be  made  at  the  time  tbe 
summons  is  returned,  or  before  the  answer^  upon  the  ap- 
plication of  the  infant,  if  ho  be  of  the  age  of  fourteen  years, 
and  apply  at  or  before  the  summons  is  returnedi  If  he 
be  under  the  age  of  fourteen,  or  be  insane  or  incompetent, 
or  neglect  so  to  apply,  then  upon  the  application  ot  a  rel- 
ative or  friend,  or  any  other  party  to  the  action,  or  by  the 
justice,  on  his  own  motion.    [In  effect  March  26th,  1880.J 

G^aardianA— compaxe  sees.  372, 373,  and  notes. 

§  844.  The  summons  must  be  directed  to  the  defend- 
^      ant,  and  signed  by  the  justice,  and  must  contain: 
107  lis       ^'  ^^®  *^^^®  ^^  *^^®  court,  name  of  the  county  and  city 
or  township  in  which  the  action  is  commenced,  and  the 
names  of  the  parties  thereto ; 

2.  A  suflQcient  statement  of  the  cause  of  Action,  in  gen- 
eral terms,  to  apprise  the  defendant  of  the  nature  of  the 
claim  against  him; 

3.  A  direction  that  the  defendant  appear  and  answer 
before  the  justice,  at  his  office,  as  specilied  in  sec.  845  of 
this  Code; 

4.  In  an  action  arising  on  a  contract  for  the  recovery  of 
money  or  damages  only,  a  notice  that  unless  the  defend- 
ant so  appear  and  answer,  the  plaintiff  will  take  judg- 

844        ment  ^r  toe  sum  claimed  by  him  (stating  it); 
S^P    •       6.  In  other  actions,  a  notice  that  unless  defendant  so 
6/  dJtj      appear  and  answer,  the  plaintiff  will  apply  to  the  court 
g45       for  the  relief  demanded.     If  the  plaintiff  has  appeared 
ccp        ^y  attorney,  the  name  of  the  attorney  must  be  indorsed 
71  159      upon  the  summons.    [In  effect  Marcli  26th,  1880.] 
Oontents  of  summons-Hcompare  sec.  407,  and  note. 
Intendments— as  to  inferior  courts,  sec.  53n ;  33  Cal.  322. 

§  845.  The  time  specified  in  the  summons  for  the  ap- 
pearance of  the  defendant  must  be  as  follows: 

1.  If  an  order  of  arrest  be  indorsed  upon  the  sunomons, 
forthwith ; 

.  2.  In  all  other  cases,  the  summons  must  contain  a  direc- 
tion that  the  defendant  must  appear,  and  answer  the 
complaint  within  Hve  days,  if  the  summons  be  served  in 
the  city  and  county,  township,  or  city,  in  which  the  action 


307  COMMENCING  ACTIONS.  §§  846*9 

is  brought;  within  ten  days,  if  served  out  of  the  township 
or  city,  but  in  the  county  in  which  the  action  is  brought, 
and  within  twenty  days,  if  served  elsewhere.  [In  enect 
March  26th.  1880.] 

Time  for  appearance— frenerally,  sec.  407 ;  subO.  9,  note :  In  JnstlMt' 
C(rart8,8CaL3a9;23Cal.85i  34Cal.6l6. 

§  846.  If  the  summons  is  returned  without  being 
served  upon  any  or  all  of  the  defendants,  the  justice, 
upon  the  demand  of  the  plaintiff,  may  issue  an  alias 
summons  in  the  same  form  as  the  original,  except  that 
he  may  fix  the  time  for  the  appearance  of  the  defendant 
at  a  period  not  to  exceed  ninety  days  from  its  date. 

Alias  rammons— generally,  compare,  sec.  408. 

§  847.  The  justice  may,  within  a  year  from  the  date 
of  the  filing  of  the  complaint,  issue  as  many  alias  sum- 
mons as  may  be  demanded  by  the  plaintiff. 

Alias  summons— see  sec.  403. 

§  848.  The  summons  Q^nnot  be  served  out  of  the  county 
of  the  iastice  before  whom  the  action  is  brought,  except  »** 
when  the  action  is  brought  upon  a  joint  contract  or  obli-   ^'S%^ 
.  gation  of  two  or  more  persons,  who  reside  in  different  ^' 
counties,  and  the  summons  has  been  served  upon  the  de- 
fendant, resident  of  the  county,  in  which  case  the  sum- 
mons may  be  served  upon  the  other  defendant  out  of  the 
county;  and  except,  also,  when  an  action  is  brought     848 
a^inst  a  party  who  has  contracted  to  perform  an  obliga-    ,J!^P ,, 
tion  at  a  particular  place,  and   resides  in  a  different    iT.*  i~-r. 
county,  in  which  case  summons  may  be  served  in  the        '^^^ 
county  where  he  resides;   and  except,  also,  where  an     g49 
action  is  brought  for  injury  to  person  or  ijroperty,  and      cop 
the  defendant  resides  in  a  different  county,  in  which  case    •')9  473 
summons  may  be  served  in  the  county  where  the  defend-    •'>i^  498 
ant  resides.    [Approved  April  3rd,  1876.]  73     4 

ftocess  of  Justices'  Oourta— extent  of,  sees.  94, 106:  constitntiou« 
*iit7  of  provisions,  14  Cal.  IfiS. 

§  849.  The  summons  may  be  served  by  a  sheriff  or  con- 
stable of  any  of  the  counties  of  this  State :  provided,  that 
when  a  summons,  issued  by  a  justice  of  the  peace,  is  to 
be  served  out  of  the  county  in  which  it  was  issued,  the 
•  summons  shall  have  attached  to  it  a  certificate  under  seal  i ^  ^  ;^ 
by  the  county  clerk  of  such  county,  to  tho  effect  that  the  p  ^'^^ 
person  issuing  the  same  was  an  acting  justice  of  the  peace 
at  the  date  of  the  summons;  or  the  summons  may  be 
served  by  any  male  resident,  over  the  age  of  twenty-one 
yeais,  not  a  party  to  the  suit,  within  the  county  where  the 
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action  is  bTongUt,  and  must  be  'served  and  retame 
provided  in  Title  V,  Part  U,  of  this  Code,  (sees.  405-41 
it  may  be  served  by  publication,  and  sees.  413  and  41 
far  as  they  relate  to  the  publication  of  summons,  are 
applicable  to  Justices'  Courts;  the  word  **  justice" 
substituted  for  the  word  "  jud^/'  whenever  the  la^ 
word  occurs.    [In  effect  May  27th,  1874.] 

l^nrioe  of  snmmont— generally :  Sheriff  and  depuHes-fcr  JvsOf 
Courts  in  cities  and  counties,  sec.  87:  Clonitabl&-aeid  Political  Cc 
sees. 4314, 4315s  4 Gal.  188.  '    —  /      — >    A/-      ' '" 

^§  850.  When  all  the  patties  served  wiui  process  ah 
have  appeared,  or  some  of  them  have  appeared,  and  t 
remaining  defendants  have  made  default,  the  justice  m 
fix  a  day  for  the  trial  of  said  cause,  and  notify  the  plai 
iff  and  the  defendants  who  have  appeared,  thereof.    T 
parties  are  entitled  to  one  hour  in  which  to  appear  a: 
the  time  fixed  in  the  said  notice,  but  are  not  bound  to 
main'  longer  than  that  time,  unless  both  parties  bai 
appeared,  and  the  justice,  being  present,  is  engaged  in 
trial  of  another  cause.    [Approved  April  3rd,  1876.] 
Time  of  trial— sec.  873  et  seq. 
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CHAPTEB  in. 
PLXSADINaS  IN  JU8TICB8'  COtTRTS. 

I  851.  Form  of  pleadings. 
852.  Pleadinm  In  Justices'  Cknirts. 
858.  Complaiiit  defined. 
864.  Wben  demurrer  to  complaint  may  be  put  in. 

858.  If  the  defendant  omits  to  set  npcountOT'Clalm. 

857.  Wben  plaintiff  may  demur  to  answer. 
S  858.  Proceedings  on  demiu-rer. 
f  859.  Amendment  of  pleadings. 
S  860.  Answer  or  demurrer  to  amended  pleadings. 

§  851.  Pleadings  in  Justices'  Courts— 

1.  Axe  not  required  to  be  in  any  particular  form,  but 
must  be  such  as  to  enable  a  person  of  common  under- 
standing to  know  what  is  intended ;  85 1 

2.  Hay,  except  the  complaint,  be  oral  or  in  writing;  ccp 

3.  Must  not  be  verified,  unless  otherwise  provided  in  this     ^  ''^'-^'^ 
title; 

4.  If  in  writing,  must  be  filed  with  the  justice; 

5.  If  oral,  an  entry  of  their  substance  must  be  made  in 
the  docket. 

SuBornsiOK  3.  Verified  answer— sec.  112,  subd.  2,  sec.  838. 
Liberal  constmction  of  pleadings— In  Justices'  Courts,  4  CaL  120;  6 
CaL 63;  13  CaL  598;  16  CaL  372;  20  CaL  282. 

§  852.  The  pleadings  are — 

1.  The  complaint  by  the  plaintiff; 

2.  The  demurrer  tathe  complaint; 

3.  The  answer  by  the  defendant; 

4.  The  demurrer  to  the  answer. 
Ust  of  pleadings— generally,  sec.  422. 

§  853.  The  complaint  in  Justices'  Courts  is  a  concise 
statement,  in  writing,  of  the  facts  constituting  the  plaint- 
iff's cause  of  action;  or  a  copy  of  the  account,  note,  bill, 
hood,  or  instrument  upon  which  the  action  is  based. 

Oomplalnt'-generaDy,  sec  436,  and  notes. 

§  854.  The  defendant  may,  at  any  time  before  answer- 
h^>  demur  to  the  complaint, 
demurrer— generally,  sec.  430,  and  notes. 

§  855.  The  answer  may  contain  a  denial  of  any  or  all 
of  the  material  facts  stated  in  the  complaint,  which  the 
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defendant  belieyes  to  be  nntrae,  and  also  a  statement, 
a  plain  and  direct  manner,  of  any  other  facts  constitutii 
a  defense  or  counter-claim,  upon  which  an  action  migl 
be  brought  by  the  defendant  against  the  plaintiff  in 
Justices  Court. 

Answer-'in  Justices'  Coneta,  17  CaL  80:  20  Cal.  48;  23  CaL  16:  90 
645:  objection  to  Jurisdiction  by,  6  CaL  447:  as  waiTor.  8  CaL  339: 
erally,  sec.  437  anu  notes.  ' 

Oonnter-clalm— Above  $300,  beyond  Jurisdiction,  23  CaL  61. 

• 

§  856.  If  the  defendant  omit  to  set  up  a  counter-cU 
in  the  cases  mentioned  in  the  last  section,  neither  he  nc 
his  assignee  can  afterward  maintain  an  action  against  tbi 
plaintiff  therefor. 

Oonnter-claim  waived— generally,  sec.  439,  and  note. 

§  857.  When  the  answer  contains  new  matter  in  avolc 
ance,  or  constituting  a  defense  or  a  counter-claim,  tbel 
plaintiff  may,  at  any  time  before  the  trial,  demur  to  the 
same  for  insufficiency,  stating  therein  the  grounds  of  sacli 
demurrer. 
Demorrer  to  answer-generaUy,  sec.  443. 

§  858.  The  proceedings  on  demurrer  are  as  follows:       j 

1.  If  the  demurrer  to  the  complaint  is  sustained,  tbe   i 
plaintiff  may,  within  such  time,  not  exceeding  two  days, 
as  the  court  allows,  amend  his  complaint; 

2.  If  the  demurrer  to  a  complaint  is  overruled,  the  de-  ; 
fendant  may  answer  forthwitq; 

3.  If  the  demurrer  to  an  answer  is  sustained,  the  de-  ; 
fendant  may  amend  his  answer  within  such  time,  not  ex-  I 
ceeding  two  days,  as  the  court  ma^  allow; 

4.  If  the  demurrer  to  an  answer  is  overruled,  the  action  ] 
must  proceed  as  if  no  demurrer  had  been  interposed. 

Proceedings  on  demurrer— compare  sees.  472, 636. 

«>-§  859.  Either  party  may,  at  any  time  before  the  conclu- 
sion of  the  trial,  amend  any  pleading,  but  if  the  amend- 
850      ment  is  made  after  the  issue,  and  it  appears  to  the  sat- 
ccp       isf action  of  the  court,  by  oath,  that  an  adjournment  is 
74  '644     necessary  to  the  adverse  party  in  consequence  of  Bucli 
7o  281     amendment,  an  adjournment  must  be  granted.   The  court 
/o  256     may  also,  in  its  discretion,  when  an  adjournment  will  by 
the  amendment  be  rendered  necessary,  require,  as  a  con- 
ajS9       dition  to  the  allowance  of  such  amendment,  made  afte' 
ccp         issue  joined,  the  payment  of  costs  to  the  adverse  partyi 
^^  ^26       to  be  fixed  by  the  court,  not  exceeding  twenty  dollars 
The  court  may  also,  on  such  terms  as  may  be  just,  anu 
on  payment  of  costs,  relieve  a  party  from  a  judgment  by . 
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default  taken  against  him  by  bis  mistake,  inadvertence, 
surprise,  or  excusable  neglect,  but  the  application  for  such 
relief  mast  be  made  within  ten  days  after  the  entry  of  the 
judgment  and  upon  an  affidavit  showing  good  cause  there- 
for. 

.  Ajnendment— liberal,  of  Justices'  Court  pleadings,  10  GaL  M3;'  U 
€al.  280:  g^ieraUy,  sec  473  and  notes;  adjoorument  for,  sec.  874, 
■Qbd.  2. 

;    §  860.  When  a  pleading  is  amended,  the  adverse  party 
I  may  answer  or  demur  to  it  within  such  time,  not  exceed- 
ing two  days,  as  the  court  may  allow.  , 
Time  to  plead— compare  sec  433. 
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CHAPTER  rV. 

PROVISIONAL  REMBDUSS  in  JUSTICES' 

COURTS. 

ABT.    I.    ABBB8T  AND  BaIL. 

TT    attaohmeitt. 

IIL    CLAUC  AND  DELIVXBY  OV  FaBSOlTAL  FBOP3UITY. 

ABTICLE  L 
ABBB8T  AND  BAIL. 

861.  Order  of  arrest  and  arrest  of  defendant. 

862.  Affidavit  and  undertaking  for  order  of  arrest. 

863.  A  defendant  arrested  must  be  taken  before  the  Justice  Imme- 

diately. 
8SI.  Tbe  officer  must  give  notice  to  the  plaintiff  of  arrest. 
865.  The  officer  must  detain  the  defendant. 


§  861.  An  order  to  arrest  the  defendant  may  be  in- 
dorsed on  a  summons  issued  by  the  justice,  and  the  de- 
ft®^       fendant  may  be  arrested  thereon  by  the  sheriff  or  consta- 

ft^^il     ^^®'  ^^  ^^®  ^^'^^  ^^  serving  the  summons,  and  brought 
^  before  the  justice,  and  there  detained  until  duly  dis- 

charged, in  the  following  cases : 

1.  In  an  action  for  the  recovery  of  money  or  damages, 
on  a  cause  of  action  arising  upon  contract,  express  orlm- 
plied,  when  the  defendant  is  about  to  depart  from  the 
State,  with  Intent  to  defraud  his  creditors; 

2.  In  an  action  for  a  fine  or  penalty,  or  for  money  or 
property  embezzled  or  fraudulently  misapplied,  or  con- 
verted to  his  own  use  by  one  who  received  it  in  a  Muciary 
capacity; 

3.  "When  the  defendant  has  been  guilty  of  a  fraud  in 
Contracting  the  debt  or  incurring  the  obligation  for  which 
the  action  Is  brought: 

4.  When  the  defendant  has  removed,  concealed,  or  dis- 
posed of  his  property,  or  is  about  to  do  so,  with  intent  to 
defraud  his  creditors. 

But  no  female  can  be  arrested  in  any  action. 

Arrest  and  bail— srenerally,  sec.  478  et  $eq. 

Process  of  Justices'  Oourts— extent  of,  see  see.8tB». 


§  862.  Before  an  order  for  an  arrest  can  be  .^nade,  the 
party  applying  must  prove  to  the  satisfaction  of  the  jus- 
tice, by  the  affidavit  of  himself  or  some  other  person,  the 
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facts  upon  which  the  application  is  fonnded.  The  plaintr 
iff  must  also  execute  and  deliver  to  the  justice  a  written 
undertaking  in  the  sum  of  three  hundred  dollars,  with 
sufficient  sureties,  to  the  effect  that  the  plaintiff  will  pay 
all  costs  that  may  be  adjudged  to  the  defendant,  and  all 
damages  which  he  may  sustain  by  reason  of  the  arrest, 
if  the  same  be  wrongful,  or  without  sufficient  cause,  not 
exceeding  the  sum  specified  in  the  undertaking.  [In  effect 
July  1st,  1874.] 
AffidaTit  aad  nndertaUag  for  axxest— compsre  sees.  481, 482. 

§  863.  The  defendant,  immediately  upon  being  ar- 
rested, must  be  taken  to  the  office  of  the  justice  who 
made  the  order,  and  if  he  is  absent  or  unable  to  try  the 
action,  or  if  it  appears  to  him  by  the  affidavit  of  defend- 
ant, that  he  is  a  material  witness  in  the  action,  the  officer 
mast  immediately  take  the  defendant  before  another  jus- 
tice of  the  township  or  city,  if  there  is  another,  and  if 
not,  then  before  the  justice  of  an  adjoining  township,  who 
most  take  jurisdiction  of  the  action,  and  proceed  thereon, 
as  if  the  summons  had  been  issued  and  the  order  of  ar- 
rest made  by  him. 

§  864.  The  officer  making  the  arrest  must  immediately 
give  notice  thereof  to  the  plaintiff,  or  his  attorney  or 
i^ent,  and  indorse  on  the  summons,  and  subscribe  a  cer- 
tificate, stating  the  time  of  serving  the  same,  the  time  of 
the  arrest,  and  of  his  giving  notice  to  the  plaintiff. 

§  865.  The  officer  making  the  arrest  must  keep  the 
defendant  in  custody  until  he  is  discharged  by  order  of 
the  justice. 

ARTICLE  n. 

Attaohmsnt. 

8868.  Writ  of  attacliment  shall  issue  upon  affldavlt. 
867.  Undertiddns  on  attachment  must  be  required. 
868.  Writ  of  attachment,  substance  of.   Ol&cer  may  take  an  under- 
taWng  Instead  of  levying. 
S  800.  Certain  proYlslons  apply  to  all  attachments  In  Justices'  Courts. 

§  866.  A  writ  to  attach  the  property  of  the  defendant 
most  be  issued  by  the  justice  at  the  time  of,  or  after  issu- 
ing summons  and  before  answer,  on  receiving  an  affidavit 
by  or  on  behalf  of  the  plaintiff,  showing  theeame  facts  as 
are  required  to  be  shown  by  the  affidavit  specified  in  sec- 
tion five  hundred  and  thirty-eight  of  this  Code. 

Attaohznent— generally,  sec.  S21  et  teq, 

Afker  issuing  summons— 23  Cal.  89. 
Gods  Civ.  Pboo.— sir. 
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§  867.  Before  issuing  the  writ,  the  iustice  miist  require 
a  written  undertaking  on  the  part  of  the  plaintiff,  with 
two  or  more  sufficient  sureties^  in  a  sum  not  less  than  fifty, 
nor  more  than  three  hundred  dollars,  to  the  effedt  that  if 
the  defendant  recover  judgment,  the  plaintiff  will  pay  all 
costs  that  may  be  awarded  to  the  defendant,  and  all  dam- 
ages which  he  may  sustain  by  reason  of  the  attachment, 
not  exceeding  the  sum  specified  in  the  undertaking. 
Undertaking  on  attaohm6nt>-generally,  sec.  539  and  notes. 

§  868.  The  writ  may  be  directed  to  the  sheriff  or  any 
constable  of  the  county,  or  the  sheriff  of  any  other  county, 
and  must  require  him  to  attach  and  safely  keep  all  the 
property  of  toe  defendant  within  his  county,  not  exempt 
from  execution,  or  so  much  thereof  as  may  be  sufficient  to 
satisfy  the  plaintiffs  demand,  the  amount  of  which  must 
be  stated  in  conformity  with  the  complaint,  unless  the 
defendant  give  him  security,  by  the  undertaking  of  two 
sufficient  sureties,  in  an  amount  sufficient  to  satisfy  such 
demand,  besides  costs;  in  which  case,  to  take  such  under- 
taking. 

Contents  of  writ— compare  see.  640. 

§  869.  The  sections  of  this  Code  from  section  five 
hundred  and  forty-one  to  section  five  hundred  and  fifty- 
nine,  both  inclusive,  are  applicable  to  attachments  issued 
in  Justices'  Courts,  the  word  "constable"  being  substi- 
tuted for  the  word  * '  sheriff,"  whenever  the  writ  is  directed 
to  a  constable,  and  the  word  **  justice"  being  substituted 
for  the  word  "judge." 

ABTIGLE  nL 

Olaix  akd  delivxby  oi>  pbbsoval  pbopb&tt. 
S  870.  How  claim  and  delivery  enforced. 

§  870.  In  an  action  to  recover  possession  of  peisonal 
property,  the  plaintiff  may,  at  the  time  of  issuing  sum- 
mons, or  at  any  time  thereafter  before  answer,  claim  the 
delivery  of  such  property  to  him;  and  the  sections  of  this 
Code,  from  section  five  hundred  and  ten  to  section  five 
hundred  and  twenty-one,  both  inclusive,  are  applicable 
to  such  claim  when  made  in  Justices'  Courts,  the  powers 
therein  given  and  duties  imposed  on  sheriffs  bemg  ex- 
tended to  constables,  and  the  word  **  justice  "  substituted 
for  "  judge." 

Claim  and  delivery— generally,  sec.  600  et  «eg. 
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CHAPTEE  V. 

juDOMZsirr  bt  defauiiT  in  justices' 

COX7RTS. 


I 


871.  Jadgment  when  defendant  fatls  to  appear. 

872.  Jadgment  against  defendant  on  demurrer. 


§  871.  If  the  defendant  fail  to  appear,  and  to  answer 
or  demur  within  the  time  specified  in  the  summons,  then, 
upon  proof  of  service  of  summons,  the  following  proceed- 
ings must  be  had :  ^^. 

1.  If  the  action  is  based  upon  a  contract,  and  is  for  the     ^ '/^ 
recovery  of  money,  or  damages  only,  the  court  must  ren-    59  ^93 
der  judgment  in  favor  of  plaintiff  for  the  sum  specified  in    66  688 
the  summons;  74  344 

2.  In  all  other  actions  the  court  must  hear  the  evidence 
offered  by  the  plaintiff,  and  must  render  judgment  in  his 
favor  for  such  sum  (not  exceeding  the  amount  stated  in 
the  Bxunmons)  as  appears  by  such  evidence  to  be  just.  [In 
effect  April  16th,  1880.] 

Default  judgment— generally,  sec.  565. 

^§  872.  In  the  following  cases  the  same  proceedings 
must  be  had,  and  judgment  must  be  rendered  in  like  man- 
ner, as  if  the  defendant  had  failed  to  appear  and  answer 
or  demur: 

1.  If  the  complaint  has  been  amended,  and  the  defend- 
ant fails  to  answer  it  as  amended,  within  the  time  allowed 
by  the  court; 

2.  If  the  demurrer  to  the  complaint  is  overruled,  and  the 
defendant  fails  to  answer  at  once; 

3.  If  the  demurrer  to  the  answer  Is  sustained,  and  the 
defendant  fails  to  amend  the  answer  within  the  time  al- 
lowed by  the  court. 

Oompare-eec  806  and  notes. 
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CHAPTER  VI. 

OF  TRIAL  AND  POSTPO: 
JUSTICES'  COURTS. 


51  /,  •  M  / 


TB  IN 


873.  Tlmewhen  trial  must  be  commenced.         • 

874.  YIThen  court  may,  of  its  own  motion,  postpone  trial. 

875.  Postponement  by  consent. 
„  876.  Postponement  upon  application  of  a  party. 
S  877.  No  contUiaance  for  more  than  ten  days  to  be  grantedi  anless 

upon  filing  of  undertaking. 

§  873.  Unless  postponed  as  provided  in  this  chapter,  or 

unless  transferred  to  another  court,  the  trial  of  the  aotion 

St  3     must  commence  at  the  expiration  of  one  hour  from  the 

cop     time  specified  in  the  notice  mentioned  in  section  860,  and 

92  4H'^   the  trial  must  be  continued  without  adjournment  for  more 

than  twenty-four  hours  at  any  one  time,  until  all  the 

issues  therein  are  disposed  of.    [Approved  April  drd,  1876l  ] 

§  874.  The  court  may,  of  its  own  motion,  postpone  the 
-.rial : 

1.  For  not  exceeding  one  day,  if,  at  the  time  fixed  by 
law  or  by  an  order  of  the  court  tor  the  trial,  the  court  is 
engaged  in  the  trial  of  another  action; 

2.  For  not  exceeding  two  days,  if,  by  an  amendment  of 
the  pleadings,  or  the  allowance  of  time  to  make  such 
amendment  or  to  plead,  a  postponement  is  rendered  nec- 
essary; 

3.  For  not  exceeding  three  days,  if  the  trial  is  upon  is- 
sues of  fact,  and  a  jury  has  been  demanded. 

SUBDmsiov  2.  Amendment  of  pleadings,  etc.— see  sees.  888, 8S9. 
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§  875.  The  court  may,  by  consent  of  the  parties,  given 
in  writing  or  in  open  court,  postpone  the  trial  to  a  time 
agreed  upon  by  the  parties. 

§  876.  The  trial  may  be  postponed  upon  the  applica- 
tion of  either  party,  for  a  period  not  exceeding  four 
months : 

1.  The  party  making  the  application  must  prove,  by  his 
own  oath  or  otherwise,  that  lie  cannot,  for  want  of  mate- 
rial testimony,  which  he  expects  to  procure,  safelv  pro- 
ceed to  trial,  and  must  show  in  what  respect  the  testmiony 
expected  is  material,  and  that  he  has  used  due  diligence 
to  procure  it,  and  has  been  unable  to  do  so; 
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2.  If  the  application  is  on  the  part  of  the  plaintiff,  and 
the  defendant  is  under  arrest,  a  postponement  for  more 
than  three  hours  discharges  the  defendant  from  custody; 
hut  the  action  may  proceed  notwithstanding,  and  the  de- 
fendant is  subject  to  arrest  on  execution,  in  the  same 
manner  as  if  he  had  not  been  discharged; 

3.  If  the  application  is  on  the  part  of  a  defendant  under 
arrest,  before  it  can  be  granted  he  must  execute  an  under- 
taking, with  two  or  more  sufficient  sureties,  to  be  ap- 
proved by,  and  in  a  sum  to  be  fixed  by,  the  justice,  to  the 
effect  that  he  will  render  himself  amenable  to  the  process 
of  the  court  during  the  pendency  of  the  action,  and  to 
such  as  may  be  issued  to  enforce  the  judgment  therein; 
or  that  the  sureties  will  pay  to  the  plaintifTthe  amount  of 
any  judgment  which  he  may  recover  in  the  action,  not  ex- 
ceeding the  an^ount  specified  in  the  undertaking.  On  fil- 
ing the  imdertaking  specified  in  this  subdivision,  the  jus- 
tice must  order  the  defendant  to  be  discharged  from  cus- 
tody: 

4.  The  party  making  the  application  must,  if  required 
hy  the  adverse  party,  consent  that  the  testimony  of  any 
"Witness  of  such  adverse  party,  who  is  in  attendance,  may 
he  then  taken  by  deposition  before  the  justice,  and  that 
the  testimony  so  taken  may  be  read  on  the  trial,  with  the 
same  effect,  and  subject  to  the  same  objections,  as  if  the 
witness  was  produced. 

But  the  court  may  require  the  party  making  the  appli- 
cation to  state,  upon  affidavit,  the  evidence  which  he  ex- 
pects to  obtain;  and  if  the  adverse  party  thereupon  admit 
that  such  evidence  would  be  given,  and  that  it  oe  consid-  ' 
ered  as  actually  given  on  the  trial,  or  offered  and  over- 
roled  as  improper,  the  trial  must  not  be  postponed. 

Postponoment— generally,  sec.  505,  and  notes:  costs  of,  sec.  1029. 

Undertaking,  sureties,  etc— sees.  941n,  1067. 

SuBDrvisiONS  2  and  3.  Arrest  an4  bail— sec.  478  et  teg, 

§  877.  No  adjournment  must,  unless  by  consent,  be 
granted  for  a  period  longer  than  ten  days,  Ujpon  the  appli- 
cation of  either  party,  except  upon  condition  that  such 
party  file  an  undertaking,  in  an  amount  fixed  by  the  jus- 
tice, with  two  sureties,  to  be  approved  by  the  justice,  to 
the  effect  that  they  will  pay  to  the  opposite  party  the 
amount  of  any  judgment  which  may  be  recovered  against 
the  piurty  applying,  not  exceeding  tne  sum  specified  in  the 
undertaking.  ^ 

Undertakings— see  sec.  876n.  '< 
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CHAPTER  Vn. 
TRIALS  IN  JUSTICES'  COX7RTS. 

{  678.  Issne  deflne^l,  and  the  different  fclndB. 
)i  879.  Issue  of  law,  now  raised. 

880.  Issue  of  fact,  bow  raised, 

881.  Issue  of  law,  how  tried. 

882.  Issue  of  fact,  how  tried. 

883.  Jury,  how  waived. 

884.  Either  party  failing  to  appear,  trial  may  proceed  at  ijequest  of 
other  party. 

I  885.  Challenges  to  jurors. 
I  886.  Manner  of  pleading  a  written  infitroment. 
I  887.  If  a  copy  of  an  Instrument  be  filed,  the  signatures  will  be 
deemed  admitted,  unless  denied  under  oath. 

§  878.  Issues  arise  upon  the  pleadings  when  a  fact  or 
conclusion  of  law  is  maintained  by  the  one  party,  and  is 
controverted  by  the  other.  '  They  are  of  two  kinds: 

1.  Of  law;  and, 

2.  Of  fact. 
Same  as  sec.  588. 

§  879.  An  issue  of  law  arises  upon  a  demurrer  to  the 
complaint  or  answer,  or  to  some  part  thereof. 
Same  as  sec.  589. 

§  880.  An  issue  of  fact  arises — 

1 .  Upon  a  material  allegation  in  the  complaint  contro- 
verted by  the  answer;  and, 

2.  Ui>on  new  matter  in  the  answer,  except  an  issue  of 
law  is  joined  thereon. 

Same  as  sec.  590. 

§  881.  An  issue  of  law  must  be  tried  by  the  court 
Compare— sec.  591. 

§  882.  An  issue  of  fact  must  be  tried  by  a  jury,  unless 
a  jury  Is  waived,  in  which  case  it  must  be  tried  by  the 
court. 

Compare— sec.  692. 

.§  883.  A  jury  may  be  waived — 

1.  By  consent  of  parties,  entered  in  the  docket; 

2.  By  a  failure  of  either  party  to  demand  a  jury  before 
the  commencement  of  the  trial  of  an  issue  of  fact; 
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3.  By  the  failure  of  either  party  to  appear  at  the  time 
fixed  for  the  trial  of  an  issne  of  fact. 
Waiver  of  jnrf— comimre  sec.  631,  aad  notes. 

§  884.  If  either  party  fails  to  appear  at  the  time  fixed      ccp 
for  trial,  the  trial  may  proceed  at  the  request  of  the  ad-    63  486 
verse  party. 

Compare— 6ec.  094. 

§  885.  The  challenges  are  either  peremptory  or  for 
cause.  Each  party  is  entitled  to  three  peremptory  chal- 
lenges. Either  party  may  challenge  for  cause  on  any 
grounds  set  forth  in  section  six  hundred  and  two.  Chal- 
lenges for  cause  must  be  tried  by  the  justice. 

Ctaallmiges— compare  sees.  601»  602. 

§  886.  When  the  cause  of  action  or  counter*claim  arises 
upon  an  account  or  instrument  for  the  payment  of  money 
only,  the  court,  at  any  time  before  the  trial,  may,  by  an 
Older  under  his  hand,  require  the  original  to  be  exhibited 
to  the  inspection  of,  and  a  copy  to  be  furnished  to,  the  ad- 
verse party,  at  such  time  as  may  be  fixed  in  the  oider;  or, 
if  SQch  order  is  not  obeyed,  the  account  or  Instrument 
camiot  be  given  in  evidence. 

Order  for  inspectioxi— sec.  1000. 

§  887.  If  the  plaintiff  annex  to  his  complaint,  or  file 
with  the  justice  at  the  time  of  issuing  the  summons,  the 
original  or  a  copy  of  the  promissory  note,  bill  of  exchange, 
or  other  written  obligation  for  the  payment  of  money, 
upon  which  the  action  is  brought,  the  defendant  is  deemed 
to  admit  the  genuineness  of  the  signatures  of  the  makers, 
isdorsers,  or  assignors  thereof,  unless  he  specifically  de- 
nies the  same  in  his  answer,  and  verify  the  answer  by  his 
oath. 

Oompare-secs.  447, 858. 

Signature  of  bonda-by  ^jrlnted /oc  rimiler4S  CaL  669. 
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CHAPTER   Vin. 

JXroOBCEiNTS  (OTHER  THAN  B7  DBFAUIiT) 
XN  JUSTICSS'  COURTS. 

S  889.  Jadgment  by  confession. 

S  890.  Jnd^ent  of  dismissal  entered  in  certain  cases  without  preju- 
aice. 

891.  Judgment  upon  verdict. 

892.  Judgment  after  trial  by  the  court. 

893.  Judgment  when  the  defendant  is  subject  to  arrest. 

894.  If  the  sum  found  due  exceeds  the  Jurisdiction  of  the  Justieef 
the  excess  may  be  remitted. 

I  896.  Offer  to  compromise  before  trial. 

895.  Costs  may  be  included  in  the  Judgment. 

897.  Abstract  of  Judgment. 

898.  Abstract  may  be  filed  and  docketed  in  county  Clerk's  offlee. 

899.  Effect  of  docketing. 

900.  Judgment  not  a  lien  unless  abstract  is  recorded  In  the  recorder's 

offtce. 

§  889.  Judgments  upon  confession  may  be  entered  up 
in  any  Justices'  Court  specified  In  the  confession. 

Oonfession  of  jadgment— 8  Cal.76;  sec.  1135:  and  generally,  seeSi 
1183-1136:  Jurisdiction,  sec*  112,  subd.  6. 

§  890.  Judgment  that  the  action  be  dismissed,  without 
prejudice  to  a  new  action,  may  be  entered  with  costs,  in 
the  following  cases : 

1.  When  toe  plaintiff  voluntarily  dismisses  the  action 
before  it  is  finally  submitted ; 
ggo  2.  When  he  fails  to  appear  at  the  time  specified  in  the 

ecp       summons,  or  at  the  time  to  which  the  action  has  been 
97  522     postponed,  or  within  one  hour  thereafter; 

3.  When,  after  a  demurrer  to  the  complaint  has  been 
890       sustained,  the  plaintiff  fails  \o  amend  it  within  the  time 
cop       allowed  by  the  court ; 
106  5y^       4  When  it  is  objected  at  the  trial,  and  appears  by  the 
evidence,  that  the  action  is  brought  in  the  wrong  county, 
or  township,  or  city;  but  if  the  objection  is  taken  and 
overruled,  it  is  cause  only  of  reversal  on  appeal,  and  does 
not  otherwise  invalidate  the  judgment;  it  not  taken  at 
the  trial,  it  is  waived. 
Dismissal,  etc.— compare  sec.  681,  and  notes:  effect  of,  29  CaL  313. 
SUBDiTisioir  4.  Action  brought,  where— sec.  832.  Appears  by  tiM 
evidence— 18  Cal.  128.  Waiver  of  objection— 16  Cal.  296;  and  coni^pare 
sec  484  and  note. 
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§  891.  When  a  trial  by  jarv  has  been  had,  judfl^ment 
must  be  entered  by  the  justice,  at  onoe,  in  conformity     89i 
"With  the  verdict.  ccp 

Bntrr  of  Jadgment-Lynoh  «.  Kelly, 41  OaL  4n:  gononlly,  seo.  eM.   ^^  ^^i 
and  note,  jadgment— generalDy,  note  to  sec.  664.  ^ 

§  892.  When  the  trial  is  by  the  conrt,  Judgment  must     ^^^ 
be  entered  at  the  close  of  the  trial.  97  £5 

See  sec.  891n. 

§  893.  The  judgment  in  Justices'  Courts  must  be  en« 
tered  substantially  in  the  form  required  by  section  six 
hundred  and  sixty-seven  of  this  Code.  When  the  judg- 
ment is  rendered  in  a  case  where  the  defendant  is  subject 
to  arrest  and  imprisonment  thereon,  the  fact  that  the  de- 
fendant is  so  subject,  must  be  stated  in  the  judgment. 
[In  effect  July  1st,  1874.] 

BxecQtion  againat  tfao  person,  extent  of  procesa— sec.  848ii. 

§  894.  When  the  amount  found  due  to  either  party  ex- 
ceeds the  sum  for  which  the  justice  is  authorized  to  enter    . 
judgment,  such  party  may  remit  the  excesSj  and  judg- 
ment may  be  rendered  for  the  residue. 

Limit— three  hundred  dollars,  sec.  112. 

* 

§  895.  If  the  defendant,  at  any  time  before  the  trial, 
offer,  in  writing,  to  allow  judgment  to  be  taken  against 
him  for  a  specined  sum,  the  plaintiff  may  immediately 
bave  judgment  therefor,  with  the  costs  then  accrued;  but 
if  he  do  not  accept  such  offer  before  the  trial,  and  fail  to 
teeover  in  the  action  a  sum  in  excess  of  the  offer,  he  can- 
not recover  costs,  but  costs  must  be  adjudged  against 
bim,  and,  if  he  recover,  be  deducted  from  his  recovery. 
The  offer  and  failure  to  accept  it  cannot  be  given  in  evi- 
dence nor  affect  the  recovery,  otherwise  than  as  to  costs. 
[Approved  March  2nd,  1878.J 

C^erto  compromise— compare,  sec.  997. 

§  896.  The  justice  must  tax  and  include  in  the  judg- 
ment the  costs  allowed  by  law  to  the  prevailing  party. 
Oost»-sec.  924:  percentage  In  San  Francisco,  see  Stats.  1866,  p.  66. 

§  897.  The  justice,  on  the  demand  of  a  party  in  whose 
'ayor  judgment  is  rendered,  must  give  him  an  abstract  of 
ute  judgment  in  substantially  the  following  form  (filling 
blanks  according  to  the  facts ) :  ®  ®  ^ 

State  op  California, county,  (or  city  and  county).     -.^^P 

r— ,  plaintiff,  v. .  defendant,    in  Justices'  Court,  be-    '^-  '^^^ 

fore — ,  justice  of  the  peace, township  (or  city,  or 

city  and  county), ,  18—  [inserting  date  of  abstract]. 
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Judgment  entered  for  plaintiff,  (or  defendant)  for  „ 
on  the day  of .    I  certify  that  the  forgoing  is  a 

#  correct  abstract  of  a  judgment  rendered  in  said  action  in 
my  court— or  (as  the  case  may  be)  in  the  court  of , 
justice  of  the  peace,  as  appears  by  his  docket  now  in  my 

possession,  as  nis  successor  in  office. ,  Justice  of 

the  Peace.    [In  effect  March  26th,  1880.] 

Abstract— 62  Cal.  399:  transcript,  formerly,  27  CaL  371:  ta  cities  and 
counties,  sec.  92. 

§  898.  The  abstract  may  be  filed  in  the  office  of  the 
county  clerk  of  the  county  in  which  the  judgment  was 
rendered,  and  the  judgment  docketed  in  the  judgment 
docket  of  the  Superior  Court  thereof.  The  time  of  the 
receipt  of  the  abstract  by  the  clerk  must  be  noted  by 
him  thereon,  and  entered  in  the  docket.  [In  effect  March 
26th,  1880.] 

Docketing— generally,  sec.  671. 

Recalling'49  Cal.  269.  "* 

§  899.  From  the  time  of  docketing  in  the  county 
clerk's  office,  execution  may  be  issued  thereon  by  the 
county  clerk  to  the  sheriff  of  any  county  in  the  State, 
other  than  the  county  in  which  the  judgment  was  ren- 
dered, in  the  same  manner  and  with  like  effect  as  if  issued 

899  on  a  judgment  of  the  Superior  Court.    [In  effect  March 
ecp^    26th,  1880.] 

74  107       Execution— generally,  sec.  681  e/ teg'.  * 

900  §  900.  A  judgment  rendered   in  a  Justice's   Court 
ccp      creates  no  lien  upon  any  lands  of  the  defendant,  unless 

52  401    such  an  abstract  is  filed  in  the  office  of  the  recorder  of  the 
900        county  in  which  the  lands  are  situated.    When  so  filed, 
ccp        and  from  t\ie  time  of  illing,  the  judgment  becomes  a  lien 
111  486     upon  all  the  real  property  of  the  judgment  debtor,  not 
exempt  from  execution,  in  such  county,  owned  by  him  at 
the  time,  or  which  he  may  afterward,  and  before  the  lien 
expires,  acquire.    The  lien  continues  for  two  years,  un- 
less the  judgment  be  previously  satisfied.     [In   effect 
AprU  16th,  1880.1 
No  lien— unless  a1>stract  filed  and  recorded,  52  Cal.  399. 
■Recording— sec.  674;  19  Cal.  145. 
Itien,  extent  and  duiation  of— compare,  sec  674. 
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CHAPTER  IX. 

EXECUTIONS  FROM  JUSTICES'  COURTS. 

I  901.  Ezecatlon  may  Issue  at  say  time  within  flye  years/ 
I  902.  Execution,  contents  of. 
I  903.  Benewal  of  execution. 
I  904.  Duty  of  ofElcer  receivinff  execution. 
I  909.  Proceedings  supplementary  to  execution. 

§  901.  Execution  for  the  enforcement  of  a  judgment 
of  a  Justice's  Court  may  be  issued  by  the  iustice  who 
entered  the  judgment,  or  his  successor  in  office,  on  the      ^^.^ 
amplication  of  the  party  entitled  thereto,  at  any  time'   .V)  r^n 
within  five  years  from  the  entry  of  judgment. 

WiHiin  five  tear»-8  CaL  612;  26  CaL  156:  generally,  sec.  685:  action 
on  judgment  after,  19  Cal.  872. 
Staying  proceedings—on  yoid  judgment,  49  CaL  266. 
Exsoution— sec  684f»:  generally,  sec.  681  ef  ceg. 

§  902.  The  execution  must  be  directed  to  the  sheriff  or 
to  a  constable  of  the  county,  and  must  be  subscribed  by 
the  justice  and  bear  date  the  day  of  its  delivery  to  the 
officer.  It  must  intelligibly  refer  to  the  judgment,  by 
stating  the'names  of  the  parties,  and  the  name  of  the 
justice  before  whom,  and  of  the  county  and  the  township 
or  city  where,  and  the  time  when,  it  was  rendered;  the 
amount  of  judgment,  if  it  be  for  money;  and,  if  less  than 
the  whole  is  due,  the  true  amount  due  thereon.  It  must 
contain,  in  like  cases,  similar  directions  to  the  sheriff  or 
constable,  as  are  required  by  the  provisions  of  title  nine, 
part  two,  of  this  Code,  in  all  execution  to  the  sheriff. 

Oompare— eec.  681  et  seq, 

Begion  of  process-HMe  seo.  848ii;  17  CaL  294. 

§  903.  An  execution  mav,  at  the  request  of  the  judg- 
ment creditor,  be  renewed  before  the  jsxpiration  of  the 
time  fixed  for  its  return,  by  the  word  **  renewed  "  written  107390 
thereon,  with  the  date  thereof,  and  subscribed  by  the  jus- 
tice. Such  renewal  has  the  effect  of  an  original  issue, 
and  may  be  repeated  as  often  as  necessary,  u  an  execu- 
tion is  returned  unsatisfied,  another  may  be  afterward 
issued. 


903 

ccp 


93 

isdhri 


90^  The  sheriff  or  constable  to  whom  the  execution 
ected  must  execute  the  same  in  the  same  manner  as 


§905 
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ccp 
47  132 


the  Bhflxifl  is  required  by  the  provisions  of  title  nine, . 

two,  of  this  Gooe,  to  proceed  upon  executions  directcoj 

him;  and  the  constable,  when  the  ezeoation  is  directedj 

f    him,  is  vested  for  that  purpose  with  all  the  powers  of 

shexiff. 

Execute  the  writ-comxmre,  see.  091  et  uq,t  and  generally,  see 
6fl8e^«eff. 

§  905.  The  sections  of  this  Code,  from  seven  hunc 
and  fourteen  to  seven  hundred  and  twenty-one,  both 
elusive,  are  applicable  to  Justices'  Courts,  the  word  "< 
stable"  being  substituted,  to  that  end,  for  the  w<i 
'•sheriff,"  and  the  word  "justice"  for  the  word  "jm 

Rrooeedings  rapplementaxyto  eaceontion— 47  CaLUl;  aeGa.714 
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CHAPTER  X. 
CONTEMPTS  IN  JUSTICBS'  COXTRTS. 


1 


906.  Gontemptai  a  justice  may  pmilsh  for. 

907.  ProceeoiDgs  for  contempt. 
968.  Same. 

S  909.  PonlsbmeBts  for  contempts. 

S  910.  The  conviction  must  be  entered  In  the  docket. 


^ 


§  906.  A  justice  may  panish  as  for  contempt,  persons 
gimty  of  the  following  acts,  and  no  other: 

1.  Disorderly,  contemptuous,  or  insolent  behavior  to- 
ward the  justice  while  holding:  the  court,  tending  to  in- 
terrupt the  due  course  of  a  trial  or  other  judicial  proceed- 
ing; 

2.  A  breach  of  the  peace,  boisterous  conduct,  or  yiolent 
disturbance  in  the  presence  of  the  justice,  or  in  the  imme- 
diate Yidnity  of  the  court  held  by  him,  tending  to  inter- 
rupt the  due  course  of  a  trial  or  other  judicial  proceed- 
ingj 

3.  Disobedience  or  resistance  to  the  execution  of  a 
lawful  order  or  process,  made  or  issued  by  him ; 

1  Disobedience  to  a  subpoena  duly  served,  or  refusing 
to  be  sworn  or  to  answer  as  a  witness ; 

6.  Bescuing  any  person  or  property  in  the  custody  of  an 
officer  by  virtue  of  an  order  or  process  of  the  court  held 
by  him. 

Contempts— generally,  sec.  1209  et  seq. 

Oonrts  and  judicial  officers,  powers  of— sec  128  and  notes,  sees. 

m-i79.         ■• 

§  907.  When  a  contempt  is  committed  in  the  imme^ 
diate  view  and  presence  of  the  justice,  it  may  be  pun- 
ished summarily;  to  that  end  an  order  must  be  made 
reciting  the  facts,  as  they  occurred,  and  adjudging  that 
the  person  proceeded  against  is  thereby  guilty  of  con- 
tempt, and  that  he  be  punished  as  therein  prescribed. 

Compare— sec.  1211. 

§  908b  When  the  contempt  is  not  committed  in  the 
inuaediate  view  and  presence  of  the  justice,  a  warrant  of 
snest  may  be  issued  by  such  justice,  on  which  the  person 
BO  guilty  may  be  arrested  and  brought  before  the  lustice 
immediately,  when  an  opportunity  to  be  heard  in  his  de- 
Cons  Crv.  Psoo.— 99. 
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f ense,  or  excuse,  most  be  given.    The  justice  may,  there- 
upon, discharge  him,  or  may  convict  him  of  the  offenne. 
Oompare— aec  1211 ;  sec.  1212  et  seq, 

§  909.  A  justice  may  punish  for  contempts  by  fine  or 
imprisonment,  or  both;  such  fine  not  to  exceed  in  any 
90V      ^^gQ  Qj^Q  hundred  dollars,  and  such  imprisomnent  one  day. 
^^^'^>2       One  day's  imprisonment— Imt  see  sec.  1219;  47  CaL  Ul. 

§  910.  The  conviction,  specifying  particularly  the  of- 
fense and  the  judgment  thereon,  must  be  entered  by  the 
justice  in  his  docket. 
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CHAPTEE-  XI. 

DOCKETS  OF  JUSTICBS. 

S  911.  Docket,  what  to  contain. 

i913.  Entries  therein  primary  eyidenee  of  the  facts. 
919.  An  Index  to  the  docket  must  be  kept. 
914.  Dockets  most  be  dellTered  by  Jastice  to  his  sneoessor,  or  to 
coonty  clerk. 
S  915.  Proceedmgs  when  office  becomes  Tacant,  and  before  a  sncees- 
sor  Is  appointed. 

§  911.  Every  lustice  must  keep  a  book,  denominated 
a  "docket,"  in  wLich  he  must  enter: 

1.  The  title  of  every  action  or  proceeding; 

2.  The  object  of  the  action  or  proceeding;  and  if  a  sum 
of  money  be  claimed,  the  amount  thereof; 

3.  The  date  of  the  summons,  and  the  time  of  its  return; 

and  if  an  order  to  arrest  the  defendant  be  made,  or  9x1 
a  writ  of  attachment  be  issued,  a  statement  of  the  cop 
fact;  74  M6 

1  The  time  when  the  parties,  or  either  of  tbem,  appear, 
or  their  non-appearance,  if  default  be  made;  a  minute  01      ^^^ 
the  pleadings  and  motions ;  if  in  writing,  referring  to  them :    f^^fL 
if  not  in  writing,  a  concise  statement  of  the  material 
parts  of  the  pleadings; 

5.  Every  adjournment,  stating  on  whose  application 
and  to  what  time; 

6.  The  demand  for  a  trial  by  jury,  when  the  same  is 
made,  and  by  whom  made,  the  order  for  the  jury,  and 
the  time  appointed  for  the  return  of  the  jury  and  tor  the 
trial; 

7.  The  names  of  the  jurors  who  appear  and  are  sworn, 
and  the  names  of  all  witnesses  sworn,  and  at  whose  re- 
quest; 

.  8.  The  verdict  of  the  jury,  and  when  received;  if  the 
jury  disagree  and  are  discharged,  the  fact  of  such  dis- 
asreement  and  discharge ;  « 

9.  The  judgment  of  the  court,  specifying  the  costs  !nr  . 
eluded,  and  toe  time  when  rendered;  '   -;.   . 

10.  The  issuing  of  the  execution,  when  issued  and  to         \ 
whom;  the  renewals  thereof,  if  any,  and  when  made,  and 
aetatement  of  any  money  paid  to  the  justice,  when  and 

by  whom; 
H.  The  receipt  of  a  notice  of  appeal,  if  any  be  given. 
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and  of  the  appeal  bond,  if  any  be  filed.    [In  efEect  Julx 
iBt,  1874.] 

Docket  in  cities  and  connties— eec  98. 

Besidence  of  defendant— see  see.  832». 

Entries  in  docket— snbd.  8.  Setum  ^  MMimofM,  10  OaL  08;  15  GsL 
296,  subd.  9:  Judgment,  41  Gal.  232. 

§  912.  The  several  particulars  of  the  last  section  speci- 

91)8      fied  must  be  entered  under  the  title  of  the  action  to  Which 

ccp       they  relate,  and  (unless  otherwise  in  this  title  provided) 

86  1S4     ^^  ^jjQ  ^jjj^Q  when  they  occur.    Such  entries  in  a  justice's 

docket,  or  a  transcript  thereof,  certified  by  the  justice,  or 

his  successor  in  office,  are  prima  facie  evidence  of  the 

.     facts  so  stated.    [In  effect  March  26th,  1880.] 

Prima  facie  evidence— sec.  1833:  justices' docket  as,  82  CaL  49:  adr 
iQlssibillty  of  parol  eyidence,  34  CaL  821. 

§  913.  A  justice  must  keep  an  alphabetical  index  to  his 
docket,  in  which  must  be  entered  the  names  of  the  parties 
to  each  judgment,  with  a  reference  to  the  page  of  entry. 
The  names  of  the  plaintiffs  must  be  entered  in  the  index, 
in  the  alphabetical  order  of  the  first  letter  of  the  family 
name. 

§  914.  Every  justice  of  the  peace,  upon  the  expiration 
of  his  term  of  oince,  must  deposit  with  his  successor  his 
official  dockets  and  all  papers  filed  in  his  office,  as  well  his 
own  as  those  of  his  predecessors,  or  any  other  which  may 
be  in  his  custody  to  be  kept  as  public  records. 

§  915.  If  the  office  of  a  justice  become  vacant  by  lus 
death  or  removal  from  the  township  or  city,  or  otherwise, 
before  his  successor  is  elected  ana  (qualified,  the  docket 
and  papers  in  possession  of  such  justice  must  be  deposited 
in  the  office  of  some  other  justice  in  the  township,  to  be 
by  him  delivered  to  the  successor  of  such  justice.  If 
there  is  no  other  justice  !u  the  township,  then  the  docket 
and  papers  of  such  justice  must  be  deposited  in  the  office 
of  the  county  clerk  of  the  county,  to  be  by  him  delivered 
to  the  successor  in  office  of  the  justice. 

§  916.  Any  justice  with  whom  the  docket  of  his  prede- 
cessor or  of  another  justice  is  deposited,  has  and  may  ex- 
ercise over  all  actions  and  proceedings  entered  in  such 
docket,  the  same  jurisdiction  as  if  originally  commenced 
before  him.  In  case  of  the  creation  m  a  new  county,  or 
the  diange  of  the  boundary  between  two  counties,  any 
justice  into  whose  hands  the  docket  of  a  justice  formerly 
acting  as  such  witliin  the  same  territory  may  come,  is, 
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ior  the  purposes  of  this  section,  considered  the  successor 
of  sudi  former  justice. 

§  917.  The  justice  elected  to  fill  a  vacancy  is  the  suc- 
cessor of  the  justice  whose  office  became  vacant  before 
the  expiration  of  a  full  term.  When  a  full  term  expires, 
the  same  or  another  person  elected  to  take  office  in  the 
same  township  or  city,  from  that  time  is  the  successor. 

§  918.  When  two  or  more  justices  are  equally  entitled, 
under  the  last  section,  to  be  deemed  the  successors  in 
office  of  the  justice,  a  judge  of  the  Superior  Court  must, 
bv  a  certificate  subscribed  by  him  and  filed  in  the  office 
of  the  county  clerk,  designate  which  justice  is  the  suc- 
cessor of  a  justice  going  out  of  office,  or  whose  office  has 
become  vacant.    \tn  effect  March  26th,  1880.] 
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CHAPTER  Xn. 

QENBRAZi   PROVISIONS   RHLATINa  TO 
JUSTICES'  COURTS. 

S  910.  Justices  may  issne  sabposnas  and  final  process  to  any  part  of  tiie 

county. 
S  920.  Blanks  must  be  filled  tn  aU  papers  Issued  by  a  justice,  except 

subpoenas. 
%  921.  Justices  to  receive  931  moneys  collected  and  pay  same  to  parties. 
S  922.  In  case  of  disability  of  Justice,  another  justice  may  attend  <m 

his  behaif . 
S  923.  Justices  may  require  security  for  costs. 
I  934.  WIio  entitled  to  costs. 
S  925.  "Wbat  provisions  of  Ck>de  applicable  to  Justices'  Courts. 

§  919.  Justices  of  the  peace  may  issue  subpcenas  in 
any  action  or  proceeding  in  the  courts  held  by  them,  and 
final  process  on  any  judgment  recovered  therein,  to  any 
part  of  the  county. 

Final  process— to  any  part  of  the  county,  sees.  94, 106. 

§  920.  The  summons,  execution,  and  every  other  pa- 
per made  or  issued  by  a  justice,  except  a  subpoena,  must 
be  issued  without  a  blank  left  to  be  filled  by  another,  oth- 
erwise it  is  void. 

§  921.  Justices  of  the  peace  must  receive  from  the 
sheriff  or  constables  of  their  county,  all  moneys  collected 
on  any  process  or  order  issued  from  their  courts  respect- 
ively, and  must  pay  the  same,  and  all  moneys  paid  to 
them  in  their  official  capacity,  over  to  the  parties  entitled 
or  authorized  to  receive  them,  without  delay.  [In  effect 
March  26th,  1880.]  > 

§  922.  In  case  of  the  sickness  or  other  disability,  or 
necessary  absence  of  a  justice,  on  a  return  of  a  sum- 
mons, or  at  the  time  appointed  for  a  trial,  another  justice 
of  the  same  township  or  city  may,  at  his  request,  attend 
in  his  behalf,  and  thereupon  is  vested  with  the  power,  for 
the  time  being,  of  the  justice  before  whom  the  summons 
was  returnable.    In  that  case,  the  proper  entry  of  the 

groceedings  before  the  attending  justice,  subscribed  by 
im,  must  be  made  in  the  docket  of  the  justice  before 
whom  the  summons  was  returnable.  If  the  case  is  ad- 
journed, the  justice  before  whom  the  sunmions  was  return- 
able may  resume  jurisdiction. 
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§  923.  Justices  may,  in  all  cases,  require  a  deposit  of 
money  or  ^n  undertaking,  as  security  for  costs  oi  court, 
'before  issuing  a  summons. 

Prepayment  of  fees— sec.  91. 

§  924.  The  prerailing  party  in  Justices'  Courts  is  en- 
titled to  costs  of  the  action,  and  also  of  any  proceedings 
taken  by  him  in  aid  of  an  execution,  issued  upon  any 
judgment  recovered  therein.    [In  effect  July  Ist,  1874.] 

OoBto-see  sec.  896. 

§  925.  Justices's  Courts  being  courts  of  peculiar  and 
limited  jurisdiction,  only  those  provisions  of  tbis  Code       g„. 
which  are,  in  their  nature,  applicable  to  the  organization,       ^^.p 
powers,  and  course  of  proceedings  in  Justices  Courts,  or     47  133 
which  have  been  made  applicable  by  special  provisions  in     74  843 
this  title,  are  applicable  to  Justices'  Courts  and  the  pro- 
ceedings therein. 
PecoUar  and  limited  jnxiediction— sees.  112-114  and  notes. 
I     FroTisioDs  appUoable--47  CaL  131. 

i     §  926.  In  all  civil  cases  arising  in  Justices'  Courts, 
wherein  an  undertaking  is  required  as  prescribed  in  this  <• 

Code,  the  plaintiff  or  defendant  may  deposit  with  said 
lostice  a  sum  of  money  in  United  States  gold  coin  eqdal 
to  the  amount  required  by  the  said  undertaking,  which 
said  sum.  of  money  shall  be  taken  sis  security  in  place  of 
said  undertaking.    [Approved  February  25th,  1878.] 
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TITLE  Xn. 

PROCEISDINaS  IN  CIVIL  ACTIONS  IN  PO- 

LICE  COURTB. 

929.  How  commenced. 

930.  Sammons  most  iasae  on  ffllnp  complaint. 

931.  Defendant  may  plead  orally  or  in  writing. 

932.  Trial  by  Jury,  when  defendant  is  entitled  to. 

933.  Proceedings  to  be  conducted  as  in  Justices'  Courts. 

^  929.  Civil  actions  in  Police  Courts  are  conunexicecl  by  | 
filing  a  complaint,  settine  forth  the  violation  of  the  ordM 
nance  complained  of,  with  such  particulars  of  time,  place, 
and  manner  of  violation  as  to  enahle  the  defendant  to 
understand  distinctly  the  character  of  the  violation  com- 
plained of,  and  to  answer  the  complaint.    The  ordinance 
may  he  referred  to  hy  its  title.    The  complaint  mnat  b< 
verified  by  the  oath  of  the  party  complaming,  or  of  hi 
attorney  or  agent. 

§  930.  Immediately  after  filing  the  complaint,  a  sum*' 
mons  must  be  issued,  directed  to  the  defendant,  and  re- 
turnable either  immediately  or  at  any  time  designated 
therein,  not  exceeding  four  days  from  the  date  of  its 
issuing. 

§  931.  On  the  return  of  the  summons  the  defendant 
may  answer  the  complaint.  The  answer  may  be  oral  or 
in  writing,  and  immediately  thereafter  the  case  mnat  be 
tried,  unless,  for  good  cause  shown,  an  adjournment  is 
granted. 

§  932.  In  all  actions  for  violation  of  an  ordinance, 
whe]:e  the  fine,  forfeiture,  or  penalty  imposed  by  the  or*  , 
dinance  is  less  than  fifty  dpllars,  the  trial  must  be  by  the  J 
court.    In  actions  where  the  fine,  forfeiture,  or  penalty  im- 

gosed  by  the  ordinance  is  over  fifty  dollars,  the  defendant 
i  entitled  to  a  trial  by  jury. 

§  933.  All  proceedings  in  civil  actions  in  Police  Courts 
must,  except  as  in  this  title  otherwise  provided,  be  con- 
ducted in  the  same  manner  as  civil  actions  in  Justices' 
Courts. 

Police  court  proceedings— no  Jurisdiction  where  legality  of  license 
questioned,  Al  CaL  490:  civil  proceedings  injustices'  Courts,  8608.83}- 


TITLE  Xm. 

Of  Appeals  in  Civil  Actions. 

CsAP.      I.  Appeals  in  general. 

IL  Appeals  from  District  Courts. 

m.  Appeals  from  County  Courts. 

rv.  Appeals  from  Probate  Courts. 

V.  Appeals  to  County  Courts. 

[333] 
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936. 
937. 

938. 
939. 
940. 
941. 
942. 
943. 

945. 
S  946. 

1947. 

i948. 
949. 
950. 
S951. 

S962. 


i953. 

986. 

966. 
957. 
958. 

S959. 


936 

ccp 

rA  5?0 
61  104 
68  888 
72  192 

937 

ccp 
68  401 
72  271 

72  5o2 

938 

ccp 

.53  745 
fi5  311 
o6  626  I 

73  96  I 
79  249 
83  422 
83  564 
83  565 


CHAPTEE  L 

APPEALS  IN  QBNXSRAI.. 

Jadgment  uid  orders  may  be  reriewed. 

Orders  xrade  out  of  comt,  without  notice,  may  be  reviewed  of 

the  judue* 
Party  ag Jwed  msay  appeal  Karnes  of  parties. 
Within  vmfll  time  appeal  may  be  taken. 
Appeal,  how  taken. 

Appellant  must  file  undertaking  within  fire  days. 
Undertaking  on  appeal  from  a  money  Judgment. 
Appeal  from  a  judgment  for  delivery  of  documents. 
Appeal  from  Jadgment  directing  execution  of  a  conveyance,  eke. 
Undertaking  on  appeal  concerning  real  property. 
Stay  of  proceedings.   The  security  on  appeal  may  be  limited  in 

the  case  of  an  execution,  etc. 
Undertaking  may  be  in  one  instrument  or  severaL 
Justification  of  sureties  on  undertaking  on  appeaL 
Undertakings  in  cases  not  specified. 
What  papers  to  be  used  on  an  appeal  from  the,  Judgment. 
What  papers  used  on  appeals  from  orders,  except  orders  gnot* 

ing  or  refusing  new  trials. 
What  papers  to  oe  used  on  an  appeal  from  an  order  granting  or 

refusing  a  new  trial. 
Copies  and  undertakings,  how  certified. 
When  appeal  may  be  dismissed.   When  not. 
Effect  of  dismissal. 

What  may  be  reviewed  on  appeal  from  judgment. 
Bemedial  powers  of  an  appellate  court. 
On  judgment  on  appeal,  remittitur  must  be  certified  to  the 

clerk  of  the  court  below. 
Provisions  of  this  cliapter  not  applicable  to  appeals  to  Goantf 
Courts. 


936.  A  judgment  or  order  in  a  civil  action,  except 
w^en  expressly  made  final  by  this -Code,  may  be  reviewed 
as  prescribed  in  this  title,  and  not  otherwise. 

Judgments  and  orders— appeal  from,  sec.  939  and  notes. 

Not  otherwise— 8  Cal.  297;  24  Cal.  834;  McLaughlin  v.  Dougherty* 
April  7th,  1880, 6  Pac.  C.  L.  J.  330. 

§  937.  An  order  made  out  of  court,  without  notice  to 
the  adverse  party,  may  be  vacated  or  modified  without 
notice,  by  the  judge  who  made  it;  or  mav  be  vacated  or 
modified  on  notice,  in  the  manner  in  whicn  other  motions 
are  made. 

Vacating  or  modifying  order— made  without  notice,  9  CaL  19;  13 
Cal.  440;  46  Cal.  31 :  orders  generally,  sec.  1003  et  seq. 

§  938.  Any  party  aggrieved  may  appeal  in  the  cases 
prescribed  in  this  title.  The  party  appealing  is  known  as' 
the  appellant,  and  the  adverse  party  as  the  respondent. 
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CaL  7<2:  DtgrieTed.eCaLtMi  B  Cti.  IM-,  10  Col.  t»;  U  Cal.lH;  II  Cal. 
150;  31  C^lMi  !3  OiU  6Hi  SaCaL  12);  tt  Cll.  nS;  a  CaL  141. 

AdrnHpartT^-ffiCaLent  UCaLIlS. 

Dsath  of  psnr^-aB  aSeetlng  appeal,  t  Cal,  H8i  iscUs;  •«.  Miaod 

§  939.  An  appeal  may  bo  taken:    ' '^1  J         -^  ■' 

1.  fiom  a  liaat  judgment  in  an  action  or  Bpeolal  pro-  930 
ceeding  commenced  iu  the  court  in  which  tli^sameiareii-  ^<'r 

.dared,  within  one  year  after  the  entry  of  y-  'gment;  but  .j  j*;? 

Ian  eiception  to  the  decision  or  verdict,  on '    j  ground  that  JJi   ~ 

Ut  ia  not  Buppoited  by  the  evidence,  cannot  be  reviewed  on  f^.j  lilfi) 

Ian  appeal  from  the  judgment,  nnless  the  appeal  1b  taken  -jg  n^ 

withinsizty  days  after  the  leuditiou  of  tbeludgment;  »)  -Ris 

2.  £^iD  a  judement  rendered  on  an  appeal  from  an  In-  '■S  746 
i  ferior  court,  within  ninety  days  atter  the  entry  of  aucb  '!*  Sl» 
I  indgment;  n- i»l 
R  3.  From  an  order  granting  or  Tefnsln^  a  new  trial;  from  ^  ^ 
"an  order  granting  or  disBoTving  an  injunction;  from  an  m  S7a 
'  order  ref  naing  to  grant  or  diaaoire  an  Injunction ;  from  an  (ii  rs4 

order  dissolving  or  refusing  to  diasolve  an  attachment;  n?  'ITi 

ifrom  an  order  granting  or  lefusing  to  grant  a  change  *»  t   ^ 

tlie  place  of  trial;  from  any  Hpecial  order  made  after  final  t- ^7 

judgment,  and  from  an  interlocutory  judement  In  action*  rK'Si 

I  forpartition  of  real  property,  and  from  anoider  confirm*  ■  |^  i<i7 

S,  changing,  modifying  or  setting  aside  the  report  in  ,  ny  200 

Die  or  m  part,  of  the  leferees  in  actions  for  partition  oF  69  204 

real  property,  in  the  cases  mentioned  in  the  provisions  In  7i  S02 

section  seven  hundred  and  sixty  three  of  this  Code,  with-  "1  *^ 

E  in  slity  days  after  the  order  or  interlocutory  judgment  la  ■  n  °}^ 

made  and  entered  in  the  minutes  of  the  court  or  filed  with  Li  \^i 

the  clerk.    [In  effect  April  12th,  1830.]  -6  af>4 

\     Appaili-tD  Supreme  Court,  bccb.  SSI-HO:  to  Bupecloi  Court,  HWi.  77  .'>l6 
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Inanffiolauiir  of  arldnut—tlnia  for  appeal  trom,  4B  CiL  IH. 

SnBDtTWOX  J.  Jadgmsm  rendsiad  on  appsilr-tlnis  for  i 
rrom.nOiLUliUOaLllI). 

auBsmutni  I.  Onntliit  or  refiuins  nsw  trial,  appsil  tm 
ordar— nnsrallri  we  nbd.  In.  under  Firal  JuDexEHTi  29  Cat-U 

EkLIR;  UCALtltt  WCaLlUi  uCsL.m:  U  Cal JlS 

Cal.OMi  tln»forBppeal,Bee  BiXTTDArB,noM,infri . 

■ppaal  from  ordir  an-giactiDg,  IT  CaL  iUi  U  CaL  3911:  Cobfni 
OaLW:  rbtnamg,  U  0>L  SM. 

JUtaobmsnt— ordn  aa  to  lUnolntlDn  Df.befors  Code,  no  appoL* 
ai-Wt  3aCal.MIig«uenU])'.s«ea«:.[M. 

Ohmga  of  vann*— onler  aa  M,  Kenerall;,  »e  »(i.  m  i  fomiei 
dlreotlr  app«al»b1e,6CaL4«l);  ICal.  in. 

Speolalotdet  after  Bnal  jndgment-«ppeallram,  seal.  02,:    . 
CMLHIiWOBLIIMjUCBl.SSd:  4L  Cal.  29S,«3ei  CaklerwoDd  >.  PerU^  < 
«  CaLUI;  ■!  CaLrm  H  Cal.  31;  bnt  see  49  Cal,  118. 

Pardtton— tuterlooutorv  judgmeiit  Id,  93  Cal.  U;  Miller  *,  EWv; 
Felj.ntli,18Se,»P»c.C.  t.3.  ll;  ijetore  16M,no»pi«al,»0C»i..lli  "j 
CaL  107:  leneially,  »aaec.7t9aiiduocefl:  oruei  on  te|>m  ol  lateren! 
aec-m.  I 

Othar  Jill  III  II  1 1 II II  and  wben  reiiened,  tea.  M  and  Dotea.  i 

Ifon-appaalatile  ordera— OniaKd  mlv  ss  apvtat  frvn  iu^bmtA 
__.   —  fE.  „. — .„,„  .„  ._.! ratuilng,  7  CM.  HI: 

inner  on,  4  CA  iK  , 
>LlU,I»iAiUO!-| 


iL  316,  and  aw  nf''' 
)L  lOTi  contlDmo^ 

ting  ordCTW, »  Cil 
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action,  unless  sooner  subjected  to  execution  upon  another 
jadgmenti  recovered  previous  to  the  issuing  oi  the  attach- 
ment. Debts  and  credits  attached  may  bo  collected  by 
him,  if  the  same  can  be  done  without  suit.  The  sheriff's 
receipt  is  a  sufficient  discharge  for  the  amount  paid. 
Sale  on  attaohment— sec.  548fi. 

Ji  548.  Whenever  property  has  been  taken  by  an 
cer  under  a  writ  of  attachment,  £^nd  it  is  made  to  ap- 
pear satisfactorily  to  the  court  or  a  judge  thereof,  that 
the  interest  of  the  parties  to  the  action  will  be  subserved 
by  a  sale  thereof,  the  court  or  judge  may  order  such  prop- 
erty to  be  sold  in  the  same  manner  as  property  is  sold 
under  an  execution,  and  the  proceeds  to  be  deposited  in 
the  court,  to  abide  the  judgment  in  the  action.  Such 
order  can  be  made  only  upon  notice  to  the  adverse  party 
or  his  attorney,  in  case  such  party  has  been  personally 
served  with  a  summons  in  the  action.  [In  enect  March 
9th,  1880.] 
Sale  on  attaohment~49  Cal.  297.    ■ 

§  549.  If  any  personal  property  attached  be  claimed^  a/^v 
by  a  third  person  as  his  property,  the  sheriff  may  sum-     ^^^^ 
men  a  jury  of  six  men  to  try  the  validity  of  such  claim,  /  ^    V 
and  such  proceedings  shall  be  had  thereon,  with  the  like  /  >*  /  ' 
effect,  as  in  case  of  a  claim  after  levy  upon  execution.      ^ 

Sheriff^s  jury— see  sec.  689;  8  CaL  227. 
.  hidenmitybond— 8Cal.227;  34  Cal.  629;  notice  to  sureties  on,  se^i 


§  550.  If  judgment  be  recovered  by  the  plaintiff,  thef^-- 
sheriff  must  satisfy  the  same  out  of  the  property  attached 
by  him  which  has  not  been  delivered  to  the  deiendant  or 
a  claimant  as  hereinbefore  provided,  or  subjected  to  exe- 
cution on  another  judgment,  recovered  previous  to  the 

.    IssQiug  of  the  attachment,  if  it  be  sufficient  for  that  pur- 

ro  pose: 

\  1.  By  paying  to  the  plaintiff  the  proceeds  of  all  sales  of 
perishable  property  sold  by  him,  or  of  any  debts  or  cred- 
its collected  by  him,  or  so  much  as  shall  be  necessary  to 
satisfy  the  judgment; 

2.  If  any  balance  remain  due,  and  an  execution  shall 
liave  been  issued  on  the  judgment,  he  must  sell  under  the 
execution  so  much  of  the  property,  real  or  personal,  as 
niay  be  necessary  to  satisfy  the  balance,  if  enough  for 
that  purpose  remain  in  his  hands.  Notices  of  the  sales 
must  be  given,  and  the  sales  conducted  as  in  other  cases 
of  sales  on  execution. 

Sheriff's  duties  as  to  sale-sec.  540ni  8  Cal.  570;  9  Cal.  638;  14  CaL 
K6;25CaL642. 

CoDB  Crv.  Pboo.— I'y. 


\ 
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DiflpoBition  of  proceeds— liability  of  offlcer.  Political  Code,  sec. 
4181;  6  CaL  196;  10  Cal.  486:  28  Cal.  286:  creditor's  rigbts,  21  GaL  172;  aud 
generally,  see  G  Gal.  376;  30  Cal.  1 14. 

Sales  on  ezeontion— sees.  692-709. 

§  551.  If,  after  selling  all  tbe  property  attached  by 
him  remaining  in  his  bands,  and  applying  the  proceeds, 
together  with  tho  proceeds  of  any  debts  or  credits  col- 
lected by  him,  deducting  bis  fees,  to  the  payment  of  tbe 
judgment,  any  balance  shall  remain  due,  tbe  sberift  mast 
proceed  to  collect  such  balance  as  upon  an  execution  in 
other  cases.  Whenever  the  judgment  shall  have  been 
paid,  the  sheriff,  upon  reasonable  demand,  must  deliver 
over  to  the  defendant  the  attached  property  remaining  in 
his  bands,  and  any  proceeds  of  the  property  attached  un- 
applied on  the  judgment. 

Stirplas— 7  CaL  144;  and  see  sec.  840r. 

Payment  of  judgment— 45  CaL  616. 

§  552.  If  the  execution  be  returned  unsatisfied  in 
"Whole  or  in  part,  the  plaintiff  may  prosecute  any  under- 
55S    taking  given  pursuant  to  section  hvo  hundred  and  forty, 
cop     or  section  five  hundred  and  fifty-five,  or  he  may  proceed 
J7  159  as  in  other  cases  upon  the  return  of  an  execution. 
79  559      Oonnter-bond  to  prevent  attachment-sec.  510f»;  6  CaL  277. 
Bond  for  release  after  appearance— sec.  555n. 

co^  §  553.  If  the  defendant  recover  judgment  against  the 
76  564  plaintiff,  any  undertaking  received  in  the  action,  all  the 
proceeds  of  sales  and  money  collected  by  the  sheriff,  and 
i>54  all  tho  property  attached  remaining  in  the  sheriff's  hands, 
(^cp  must  be  delivered  to  the  defendant  or  his  agent ;  the  or- 
es 540  der  of  attachment  shall  be  discharged,  and  the  property 
5J  ^  released  therefrom. 
79  &%  Attachment  dissolved— by  Judgment  for  defendant,  29  CaL  316. 

§«554.  Whenever  the  defendant  has  appeared  in  the 
action,  he  may,  upon  reasonable  notice  to  the  plaintiff,  ap^ 
ply  to  the  court  in  which  the  action  is  pending,  or  to  the 
K54    judge  thereof,  for  an  order  to  discharge  the  attachment, 
Sep     wholly  or  in  part ;  and  upon  tho  execution  of  the  under- 
S6  872    taking  mentioned  in  the  next  section,  an  order  may  be 
made,  releasing  from  the  operation  of  the  attachment  any 
or  all  of  the  property  attacned;  and  all  of  the  property  so 
released,  and  all  of  the  proceeds  of  the  sales  thereof, 
must  be  delivered  to  the  defendant,  upon  the  justification 
of  the  sureties  on  the  undertaking,  if  required  by  the 
plaintiff.    [In  effect  March  9th,  188071 
Appearance— sec.  1014. 
Bond  to  discharge  attachment— sec.  S55n. 
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§  555.  Before  making  such  order,  the  court  or  judg« 
must  require  an  nndertakinii:  on  behalf  of  tbe  defendant, 
by  at  least  two  sureties,  residents  and  freeholders,  or 
householders,  in  the  State,  to  tlie  effect  that  in  case  the 
plaintiff  recover  judgment  in  the  action,  defendant  will, 
on  demand,  redeliver  the  attached  property  so  released  to 
the  proper  officer,  to  be  applied  to  the  payment  of  the 
judgment,  or,  in  default  thereof,  that  the  defendant  and 
sureties  will,  on  demand,  pay  to  the  plaintiff  the  full 
value  of  the  property  released.  The  court  or  judge  mak- 
ing such  order  may  fix  the  sum  for  which  the  undertaking 
must  be  executed,  and  if  necessary  in  fixing  such  sum  to 
know  the  value  of  the  property  released,  tne  same  may 
be  appraised  bv  one  or  more  disinterested  persons,  to  be 
appointed  for  that  purpose.  The  sureties  may  be  required 
to  justify  before  the  court  or  judge,  and  the  property 
attached  cannot  be  released  from  the  attachment  without 
their  justification,  if  the  same  be  required.  [In  effect 
July  1st,  1874.] 

Undertakings,  generally— sees.  250,  sabd.  3;  495;  681,8abd.  1;  941ji, 

•Will* 

Undertaking  to  release  attaohment—liabUity  of  sureties,  6  Cal.  651 ; 
9  CaL  501;  18  Cal.  339;  26  Cal.  535;  29  Cal.  194;  effect  of,  Harding  v.  Ml- 
near.  April  6th,  1880;  coiinter>bond  to  prevent  attachment^  sec.  540n. 

§  556.  The' defendant  may  also  at  any  time,  either  be-    ^*" 

fore  or  after  the  release  of  the  attached  property,  or  g.^  ^^ 

before  any  attachment  shall  have  been  actually  levied, 

apply  on  motion,  upon  reasonable  notice  to  the  plaintiff, 

to  the  court  in  which  the<aiCtion  is  brought,  or  to  a  judge 

thereof,  that  the  writ  of  attachment  ^e  discharged  on  tne 

ground  that  the  same   was  improperly  or  irregularly 

issued.    [In  effect  March  9th,  1880.] 

Dissolution— points  of  irrefnilarlty  must  be  specified,  10  Cal.  337; 
iQcnrable  Informality  essential,  33  Cal.  168;  not  when  undertaking  Is 
Bofflclent,  Goodwin  v.  Buckley,  March  11th,  1880. 

§  557.  If  tbe  motion  be  made  upon  affidavits  on  the 
part  of  the  defendant,  but  not  otherwise,  the  plaintiff 
may  oppose  the  same  by  affidavits  or  other  evidence,  in 
addition  to  those  on  which  the  attachment  was  made. 

On  affidavits— compare  application  to  dissolve  injunction,  sec.  532. 

*58  §  558.  If,  upon  such  application,  it  satisfactorily  ap- 
lJ'*p  )ears  that  the  writ  of  attacliment  was  improperly  or  ir- 
"  99  egolarly  issued,  it  must  be  discharged. 

^  559.  The  sheriff  must  return  the  writ  of  attachment 
"With  the  summons,  if  issued  at  the  same  time ;  otherwise, 
within  twenty  days  after  its  receipt,  with  a  certificate  of 
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IHb  proceedings  indorsed  thereon  or  attached  thereto ;  and 
whenever  an  order  has  been  made  discharging  or  releas- 
ing an  attachment  upon  real  property,  a  certified  copy  of 
such  order  may  be  filed  in  the  offices  of  the  coonty  re- 
corders in  which  the  notices  of  attachment  have  been 
filed,  and  be  indexed  in  like  manner.  [Approved  Marcli 
3rd,  1876.] 

Sheriff's  duties— sec.  54Qfi.  « 

Sheriff's  retnm— sec.  546n. 

If otioes  of  sttachment  filed— sec.  542,  sabds.  1  and  3. 
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CHAPTER  V. 


fi  064.  Appoffntment  of  receiver. 

S  S65.  Appointment  of  receivers  upon  dissolution  of  oofrpontlon. 

%  566.  Vnxo  shall  not  be  appointed. 

I  067.  Oatb  and  ondertaung. 

I  568.  Powers  of  recciyers. 

S  669.  Investment  of  fmids. 

§  564.  A  receiver  may  be  appointed  by  the  court  in 
which  an  action  is  pending,  or  by  the  judge  thereof:  564 

p  1.  In  an  action  by  a  vendor  to  vacate  a  fraudulent  pur-  ccp 
g  chase  of  property,  or  by  a  creditor  to  subject  any  property  fi8  fifio 
po  or  fund  to  his  claim,  or  betVveen  partners  or  others  jointly  64  287 
I  owning  or  interested  in  any  property  or  fund,  on  the  ap-  ^  ^M 
)  plication  of  the  plaintiff,  or  of  any  party  whose  right  to  ^  i^ 
fc  or  interest  in  the  property  or  fund,  or  the  proceeds  thereof,  '^g  f^oy 
is  probable,  and  where  it  is  shown  that  the  property  or  57  ^,22 
fund  is  in  danger  of  being  lost,  removed,  or  materially  in-  57  644 
}       jured;  60  227 

p  2.  In  an  action  by  a  mortgagee  for  the  foreclosure  of  his  6^  493 
If  mortgage  and  sale  of  the  mortgaged  property,  where  it  ^^  ^^ 
appears  that  the  mortgaged  i)roperty  is  in  danger  of  being  i^  ^!^ 
lost,  removed,  or  materially  injured,  or  that  the  condition  7^  j^g^ 
of  the  mortgage  has  not  been  performed,  and  that  the 
property  is  probably  insufficient  to  discharge  the  mort-  564 
gage  debt;  ccp  . 

3.  After  judgment,  to  carry  the  judgment  into  effect;        »4  355 

4.  After  judgment,  to  dispose  of  the  property  according  <  ^  ^ 
to  the  judgment,  or  to  preserve  it  during  the  pendency  of  ' 

an  appeal,  or  in  proceedings  in  aid  of  execution,  when  an    564 

execution  has  been  returned  unsatisfied,  or  when  the  ^^^R- 

judgment  debtor  refuses  to  apply  his  property  in  satisf ac-  ^^  ^^'^ 
I       tion  of  the  judgment; 
I  6.  In  the  cases  when  a  corporation  has  been  dissolved, 

or  is  insolvent,  or  in  imminent  danger  of  insolvency,  or 

has  forfeited  its  corporate  rights ; 
6.  In  all  other  cases  where  receivers  have  heretofore 

been  appointed  by  the  usages  of  courts  of  equity. 
Beceiver  generallf— appointment  of,  3  CaL  386;  custody  <tf,  8  Cal. 

MO:  9  Cal. 28.   Recent  leading  cases:  French  Bank  Case.  03  Cal.  495; 
I         Baieman  9.  The  Superior  Court,  etc.,  March  6th,  1880.  Further,  see 

5 CaL  4M;  8 CaL  306;  16  Cal.  146;  22  Gal.  191;  25  Cal.  11;  35  CaL  476. 

Actioai  when  pending— sec.  1049. 
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Power  of  jiidge^at  ohamben,  sees.  106, 176;  of  court  commlssloiier, 
sec  259;  of  county  judge,  as  to  receivers,  before  Const.  1879,  see  U 
Cal.689. 

SnBl>iYi8iON  1.  Tender,  creditor,  partner— as  to  last,  see  S  CU. 
383. 

Party  applying— 63  Cal;  653. 

Danger  of  loss  or  injury— see  3  Cal.  386. 

SUBDiviBioif  2.  Foreclosure— before  this  statute,  6  CaL  99. 

SUBDiYisiOKB  3  and  4.  After  judgment— 26  CaL  447. 

SUBDivisioir  6.  Corporation— insolvent,  see  French  Bank  Case,  SI 
Cal.  495;  dissolved,  see  sec.  665. 

SUBDiYiBiON  6.  Equity  usage— French  Bank  Case,  63  CaL  495; 
Bateman  o.  Superior  Court,  March  6th,  1880. 

§  565.  Upon  tho  dissolution  of  any  corporation,  the 
Superior  Court  of  the  county  in  which  the  corporation 
carries  on  its  business,  or  has  its  principal  place  of  bus- 
iness, on  application  of  any  creditor  of  the  corporation, 
56ft  ®'  ^^  *^^y  stockholder  or  member  thereof,  may  appoint 
cep    one  or  more  persons  to  be  receivers  or  trustees  of  the  cor- 
84  366  poration,  to  take  charge  of  the  estate  and  effects  thereof, 
and  to  collect  the  debts  and  property  due  and  belonging 
566    to  the  corporation,  and  to  pay  the  outstanding  dibts 
^cp     thereof,  and  to  divide  the  moneys  and  other  property  that 
^  ^^  shall  remain  over,  among  the  stockholders  or  membeis. 
g         [In  effect  March  9th,  1880^ 

pon        Dissolution— /noo/unfan^,  Civil  Code,  see  sees.  399,  400,  and  tbtt 
lOU  ]  19  ^^^»  B^c*  ^  ^  '^'    Voluntary,  set.  1227  et  ieq.,  post, 

101  148     g  560.  No  party,  or  attorney,  or  person  interested  in  an 
action,  can  be  appointed  receiver  therein,  without  the 
written  consent  of  the  parties,  tiled  with  the  clerk.    If  a 
receiver  be  appointed  upon  an  ex  parte  application,  the 
court,  before  making  the  order,  may  require  from  the  ap- 
566    plicant  an  undertaking  .with  sufficient  sureties,  in  an 
ecp     amount  to  be  fixed  by  the  court,  to  the  effect  that  the  ap* 
f6  627  plicant  will  pay  to  the  defendant  all  damages  he  may 
00  t^ST  sustain  by  reason  of  the  appointment  of  such  receiver 
64  626  3jj^j  the  entry  by  him  upon  nis  duties,  in  case  the  appli- 
cant shall  have  procured  such  appointment  wrongfuflyi 
maliciously,  or  without  sufficient  cause,  and  the  court 
may,  in  its  discretion,  at  any  time  after  said  appointment, 
require  an  additional  undertaking.    [In  effect  July  1st, 
1874.] 
Uz^ertaUngs  generall]F-«ee  sec.  55Sn. 

§  567.  Before  entering  upon  his  duties,  the  receiver 
must  be  sworn  to  perform  tliem  faithfully,  and  with  one 
or  more  sureties,  approved  by  the  court  or  judge,  execute 
an  undertakiBg  to  such  person,  and  in  such  sum  as  the 


.^ 
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iourt  or  jndge  may  direct,  to  the  effect  that  he  will  faith- 
lolly  discharge  the  duties  of  receiver  in  the  action,  and 
ibey  the  orders  of  the  court  therein. 

Bond  of  reoelTer— Political  Code,  sees.  981,  962,  and  sees.  Ui-JtU,     kas 

r«neraUy.  ,.J^ 

§  568.  The  receiver  has,  under  the  control  of  the  court,    ^^  ^^ 
power  to  bring  and  defend  actions  in  his  own  name,  as 
Keceiver;  to  tale  and  keep  possession  of  the  property,  to  ■   56^ 
receive  rents,  collect  debts,  to  compound  for  and  com-      ccp 
promise  the  same,  to  make  transfers,  and  generally  to  do     &4  ^^ 
ftuch  acts  respecting  the  property  as  the  court  may  au- 
thorize. 

I>n1ies  of  reoeiver-e  Cal.  475;  15  oJL  207;  26  Cal.  448. 

;    §  56d.  Funds  in  the  hands  of  a  receiver  may  be  in-  ^^^ 

[Vested  upon  interest,  by  order  of  the  court;  but  no  such  cg^  85 

i<vder  can  be  made,  except  upon  the  consent  of  all  the  Vg  527 
;  parties  to  the  action. 


I 
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CHAPTER  VI. 

DEPOSIT  IN  COURT. 

I  572.  D^^posit  in  court. 

I  673.  Money  paid  to  clerk  must  be  deposited  with  county  treasorer. 

S  674.  Manner  of  enforcing  tbe  order. 

§  572.  When  it  is  admitted  by  the  pleading,  or  shown 
upon  the  examination  of*  a  party,  that  he  has  in  his  pos- 
session, or  under  his  control,  any  money  or  oth^r  thing 
capable  of  delivery,  which,  being  the  subject  of  litigation, 
is  held  by  him  as  trustee  for  another  party,  or  which  be- 
longs or  is  due  to  another  party,  the  court  may  order  the 
same,  upon  motion,  to  be  deposited  in  court  or  delivered 
to  such  party,  upon  such  conditions  as  may  be  just,  sub- 
ject to  the  further  direction  of  the  court. 

Money— must  be  in  party's  possession,  61  Cal.  442. 

§  573.  If  the  money  is  deposited  in  court,  it  must  be 
paid  to  the  clerk,  who  must  deposit  it  with  the  county 
treasurer,  by  him  to  be  held  subject  to  the  order  of  the 
court.  For  the  safe  keeping  of  the  money  deposited  with 
him  the  treasurer  is  liable  on  his  official  bond. 

Deposit  with  clerk— sec.  2104. 

Money  in  treasurer's  hands— liable  to  taxation,  SO  GaL  242. 

§  574.  Whenever,  in  the  exercise  of  its  authority,  a 
court  has  ordered  the  dei)08it  or  delivery  of  monej^  or 
other  thing,  and  the  order  is  disobeyed,  the  court,  besides 
^    .       punishing  the  disobedience,  may  make  an  order  requiring 
•'^/nn      ^^^  sheriff  to  take  the  money  or  thing  and  deposit  or  de- 
liver it  in  conformity  with  the  direction  of  the  court. 
Fnnisliing  the  disobedience— contempt,  sec.  1209;  61  CaL  4^. 
Sheriff's  duties— as  to  official  moneys.  Political  Code,  sec.  418L 
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TITLE  Vni. 

Of  the  Trial  and  Judgment  in  Civil  Ac« 

tions. 

Chap.    I.  Judgment  in  general. 

n.  Judgment  upon  failure  to  answer. 

in.  Issues— the  modes  of  trial  and  postponements. 

IV.  Trial  by  jury. 

V.  Trial  by  the  Court. 

VI.  Of  references  and  trials  by  referees. 

V3J.  Provisions  relating  to  trials  in  general. 

Vm.'  The  manner  of  giving  and  entering  judgment. 

[201] 
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CHAPTEB  I. 
JUDGMENT  IN  GENERAIa. 

S  577.  Judgment  defined. 

I  578.  Judgment  may  be  for  or  t^^ainst  one  of  the  parties. 

S  579.  Judgment  may  be  against  one  party  and  action  proceed  as  t» 
others. 

$  5^.  The  relief  to  be  awarded  to  the  plaintiff. 
57  7  $581.  Action  may  be  dismissed  or  nonsuit  entered, 

^^p  S  582.  All  other  judgments  are  on  the  merits. 

98  t)30  g  ^^j   j^  judgment  is  the  final  determination  of  the 

ri^ts  of  the  parties  in  an  action  or  proceeding. 
577  Judgment— confession  by,  sec.  1132;  default  by,  sec.  585;  demurrer 

ecp        on,8ec.  C36;  estoppel  as  to,  sec.  1S08;  generally,  664n;  nonsuit,  of,  sec. 
68  508      581 ;  pleadings,  on,  sec.  582;  on  trial  by  court,  sec.  633;  on  trial  by  Jury,  I 
80  170      Bec.m.    See  also,  I  Gal.  134 ;  9  Gal.  173 :  12 Cal. 467;  14  Cal.  11/;  18 €^.623; 
21  Gal.  151 ;  27  Gal.  228 ;  31  Gal.  273 ;  33  Gal.  474 ;  34  Gal.  391 ;  35  GaL  550;  36 
57g        CaL  230;  37  Gal.  282, 437, 458;  39  Gal.  639;  46  Gal.  208. 

'si^mi  §  ^^^  Judgment  may  be  given  for  or  against  one  or 
71  447  more  of  several  plaintiffs,  and  for  or  against  one  or  more 
78  2.%  of  several  defendants;  and  it  may,  when  the  justice  of 
82  588  the  case  requires  it,  determine  the  ultimate  rights  of  the 
g73  parties  on  each  side,  as  between  themselves. 

ccp  Parties  to  judgments^adding  and  striking  out,  sees.  389, 473»;  8e^ 

110  492      vice  on  less  than  all,  sees.  388, 414;  Joint  defendants,  sees.  383, 989. 

Judgments  for  or  against  some—liability  of  part,  I  CaL  167;  6  GaL 

176: 18  Gal.  400,402;  39Gal.  95,412:  waiver  as  to  joinder,  sec.434, 8Gal.  514; 

21  Gal.  635;  42  Gal.  335;  47  Gal.  221;  and  as  to  trespass,  apportloniog 

«  damages,  etc. ,  see  7  Gal.  152 ;  8  Gal.  614 ;  49  Gal.  155 ;  McGool  p.  Mahoneyi 

April  iBth,  1880:  nonsuit  as  to  some  parties,  sec.  581n. 

§  579.  In  an  action  against  several  defendants,  the 
court  may,  in  its  discretion,  render  judgment  against  one 
or  more  of  them,  leaving  the  action  to  proceed  against  the  i 
others,  whenever  a  several  judgment  is  proper. 

Parties  to  judgments— sec.  578n. 

Defendants  not  served— no  judgment  against,  2  Gal.  89;  10  Gal.  511: 
Diggins  V.  Keay,  April  7th,  1880.  Bee  also,  Bbvbbal  Judohjevt,  and 
Joint  Dsbtobs,  t^fra,  and  compare  sec.  414. 

Joint  debtors— proceedings  against,  sec.  989,  and  see  Sbvebal 
Jttdqxekt,  it{fra. 

Several  judgment—when  proper:  i9erera/ Zta&t7t^2^,  where,  thoogta 
defendants  joined,  sec.  383:  1  Gal.  191, 470.  Joint  and  several  liability , 
where,  9  Gal.  286 ;  29  Gal.  429.  Join  t  liability,  where,  against  those  serred 
only,  see  18  Gal.  399, 402 ;  39  Gal.  95;  50  Gal.  530.  ParinerM,  agsOnst,  see  2 
Cal.  89;  18  Gal.  397;  51  Gal.  184.    Ejectment,  in,  18  Gal.  219;  28  Gal.  26. 
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SEUEF   OEIFERAIXY. 
AfflnnailTs— la  antwer,  eee  Niw  Uattbr.  kc.  UTn.  jj 

Antwsr— wbere,  and  when  none,  see  nolea  as  to  JinMiifnfTitiipra. 


MastoJDDaiiEnT,  mproi 

lolfl  lo  sec.  UT,  sabd.  9. 

SFECirio.  Fubthitivb,  and  special  heads  Uks 
:.  under  Bilibf  in  PARTianLxR  Cases,  infra; 
9  CaLUl;  H  CaL  U»,l9S,iT«.421,49S,Mft,UB;  tl  Cij. 


L^al-tseprlDclpBl  beads  under  KsLiBi  nt  FAliTIOin.AS  CAaas, 


IFrayei  for— wben  ilgnlDcsiit.M  Cal.  Sli  34Cal.ST3. 
^  fternttvs— ffeuroj/y.  Civil  Code,  sees.  33M,  IMS,  sam.    Jfnol  in 
^°^».aTU  Code,  sec*.  M2S,Hi3i  bcsLM;  39  CaL  293;  11  Cal.  491 


§  581  JUDGMENT  IK  QEZTEBAI*.  201 

BBLZEF  IN  FABTIOULAR  0A8BS. 

AooovaMnZ'See  Fabtvebship.  Aooonnt  itated— 9  CaL  960;  IS 
CaL  427.  Administrator— 38  Cal.  21;  80  CaL  456.   Breach  of  promise 
of  marriage— Hanks  v,  Naglee,  Dec.  26th,  1879;  Bolgnleres  «.  Boolon. 
Feb.  7t;h,  1880.    Ootenant-see  Ejeotxent,  Bkplevin,  Tsotk'^ 
42  Gal.  28:  49  Oal.  618.   Contract— impUed:  waiver  of  tort,  43  Cal.  4 
also,  see  CovEirAVT.   Oonversion— see  REPLEViir  and  Tbovbb,  64 
Cal.  570:  62  Cal.  806;  Bider  v.  Edgar,  Feb.  6th,  1880;  Payne  v.  Elliott, 
March  18th,  1880:  as  to  demand  In,  see  I  Cal.  160;  11  Cal.  908:  12  Cal.  495; 
22  Cal.  164;  23  CaL  360.   Oorporations--Civil  Code.  sees.  357, 858;  5  CaL 
300;  87  Cal.  360, 541 ;  45  Cal.  680.    OoTenant-51  Cal.  227,  and  see  Was- 
KANTT.    Deed— reforming,  Leonis  v.  Lazzarovich,  June  4th,  1880. 
Demand-6  CaL  31 ;  7  Cal.  422:  12  Cal.  479;  15  Cal.  11:  33  Cal.  290;  36  CaL 
165;  46  Cal. 538;  48  Cal.  150;  50 CaL  23;  51  Cal. 239;  andseeCONVEBSlON. 
Divorce— 52  CaL  383.   Ej ectment-3  Cal.  59 ;  4  Cal.  27 ;  9  CaL  270;  12  CaL 
403;  14  Cal.  465, 609:  15  Cal.  185, 366;  21  Cal.  609;  22  Cal.  148,  516,  615:  24 
Cal.  192, 488;  25  Cal.  440:  28  Cal.  536;  31  CaL  487;  32  CaL  839;  35  Cal.  650; 
37  Cal.  520;  41  CaL  53, 463;  42  Cal.  28, 331, 654;  44  Cal.  36, 386;  45  Cal.  173. 
236:  47  CaL  168,481;  48  Cal.  26;  49  Cal.  472,655;  50  Cal.  200, 810;  Bakers- 
field  T.  H.  A.  V.  Chester,  June  1st,  1880.  Fixtures— 51  Cal.  47.  Franchise  ] 
—2  Cal.  243 :  7  Cal.  128.    Fraud— 25  Cal.  559 ;  39  CaL  385:  53  Cal.  296;  Payne  I 
p.  ElUott,  March  18th,  1880.   Indemnity— 28  CaL  SSI.   Injnr7-32  CaL  : 
102;  52  CaL  142.   Judgment— action  on,  12  Cal.  19:  39  Cal.  639:  modify-  : 
Sng,  63  Cai.  653 :  Tacating,49  Cal.  676.   Landlord— 27  Cal.  2.W;  47  CaL  155. ' 
Zdoel— 47  Cal.  175, 624.   Lien— foreclosing,  Rousset  v.  Green,  Feb.  6th, 
1880;  Lake  v.  Tibbets,  April  17th,  1880.   Malicious  prosecution— 50  Cal. 
116.  Money  had^nd  received-5  Cal.  243;  9  Cal.  417;  15  Cal.  346;  16 
Cal.  170;  18  Cal.  270. 404;  22  Cal.  518;  23  Cal.  113;  49 Cal.  627:  50 CaL  616. 
Money  paid— 50  CaL  456.   Mortgage— sec.  726n ;  52  Cal.  656 ;  Remington 
V.  Higglns,  April  2l8t,  1880.   Multiplicity  of  actions— 5  Cal.  81 ;  23  Cal. 
887.   Negligence— 44  Cal.  552;  50  Cal.  478:  contributory,  33  CaL  230;  34 
Cal.  153:  37  Cal.  419;  50  Cal.  2W>,  484;  62  Cal.  602.   Nuisance— public. 
61  Cal.  Ids.   Onster— see  Ejeotkent.  Partnership— Civil  Code,  sees. 
.0^  2466-2471;  2  CaL 420;  4  Cal.  276:  26 Cal. 77;  45  Cal.  136;  46  CaL 43:  50  Cal. 

''^^  425;  52  CaL  640.  Far^  wall— 51  CaL  128.   Promissory  note-n50  CaL  61. 

Q/?^i  Quantum  meruit— 6  Cal.  475.  Redemption— 51  CaL  8.   Beplerin— see 

^V  ^ .  CoirvEBSioir,  14  Cal.  410 ;  22  Cal.  142 ;  29  Cal.  622 :  cotenants,  between.  47 

^'  'i5b  CaL  6;  50  Cal.  474.   Right-statutory,  16  Cal.  631;  25 Cal. 635.   Riot— Ciyil 

Code,  sees.  4452-4457;  45  Cal.  90.    Sheriff— actions  against.  Political 
Code,  sees.  4179-4183.   Tort— 51  CaL  686;  53  Cal.  654.   Trespass  to  land. 

r  ai  *      —sec-  735;  17  CaL  310;  31  Cai.  146.340;  35  CaL  129:  60  CaL  863.496.  Tror- 
00^  er— see  Conversion,  10  Cal.  m;  42  Cal.  66 ;  50  CaL  616 :  not  against  or 

ccp  tenant.  51  Cal.  570.   Tmst-49  CaL  451;  60  Gal.  107:  61  CaL  158;  62  Ca 

53    82  S6S.  0seand  occupation- 2CaL603;  3GaL201,873.  Warranty— co 

58  870  enant  of ,  6  CaL  264. 

53  888 

56  588  §  581.  An  aotion  may  to  dismissed,  or  a  judgment  of 

^  ^J^  nonsuit  entered,  in  the  following  cases: 

a\  oil  Is^  By  the  plaintiff  himself,  at  any  time  before  trial, 

^  ]^50  upon  payment  of  costsj  provided,  a  counter-claim  has  not 

67  590  been  made  or  a£Qlrmative  relief  sought  by  the  cross-corn- 

75  565  plaint  or  answer  of  defendant.    If  a  provisional  remedly 
7()  878  *     has  been  allowed,  the  undertaking  must  thereupon  be  de- 

Ti  Qoi  livered  by  the  clerk  to  the  defendant,  who  may  have  his 

ZI  ^^^  action  thereon. 

82  415  5B1  5gl  -'   ''       681 
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2nd.  By  eithier  party,  upon  tlie  written  consent  of  the 
other; 

Srd.  By  the  court,  when  the  plaintifl  fails  to  appear  on 
the  trial,  and  the  defendant  appears  and  asks  for  the  dis- 
mis9al; 

4th.  By  the  court,  when,  upon  the  trial  and  before  the 
final  submission  of  the  case,  the  plaintiff  abandons  it; 

5th.  By  the  court,  upou  motion  of  the  ^defendant,  when, 
upon  the  trial,  the  plaintiff  fails  to  prove  a  sufficient  case 
for^the  jury. 

le  dismissal  mentioned  in  the  first  two  subdivisions  is 
'-  **''^ oieidk'i*  register.    Judgment  may 
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2nd.  By  either  party,  upon  tlie  written  consent  of  the 
other; 

3rd.  By  the  court,  when  the  plaintifl  fails  to  appear  on 
the  trial,  and  the  defendant  appears  and  asks  for  the  dis- 
missal; 

4th.  By  the  court,  when,  upon  the  trial  and  before  the 
final  submission  of  the  case,  the  plaintiff  abandons  it; 

5tb.  By  the  court,  upou  motion  of  thejiefendant,  when, 
npon  the  trial,  the  plaintiff  fails  to  prove  a  sufficient  case 
for  the  jurjr. 
Tbe  dismissal  mentioned  in  the  first  two  subdivisions  is 
.  made  by  an  entry  in  the  clerk's  register.    Judgment  may 
f  thereupon  be  entered  accordingly.    [Approvea  February 
'   25th,  1878.] 

DISMISSAL  OR  NONSUIT. 

Xronimit— sabds.  4  and  5;  effect  of,  47  Cal.  545. 

Dismissal— subds.  1, 2,  and  3;  improper,  remedy  for,  60  Gal.  444. 

Section  generallT-S  Cal.  165;  4  Cal.  117;  13  Cal.  40,  637;  14  Cal.  576; 
15  Cal.  387;  18  Cal.  76;  20  Cal.  02, 586;  22  Cal.  100, 463:  27  Cal.  470;  29  Cal. 
147»  264;  32  CaL 488;  %>  Cal. 224;  47  Cal.  547;  53  Cal.  386. 

SX7BDIYI8I0N  1.  By  plaintiff;  before  trial— 23  CaL  102;  32  Cal.  488. 
Ezceptions— wAffre  counter^laimt  sec.  438;  29  Cal.  261;  33  Col.  496:  or 
where  eross-complaintf  sec.  442 :  or  Its  equlTalent*  33  Cal.  496;  hut  other- 
wise betore  amat.  1878,  see  53  Cal.  31. 

Subdivision  2.  By  consent— not  oral,  47  CaL  542. 

SUBDiYisioir  3.  No  appearance  at  trial— see  subd.  4.  IWa/,bring- 
iag  on,  sec.  594. 

StTBBivisiON  4.  Abandonment  at  trial— 13  Cal.  637;  18  Cal.  77;  22 
CaL  102. 

SUBBiYisiOK  5.  No  sufficient  case  ^Failure  cf  proof ,  1  Cal.  113, 
12&,  193, 221;  9  Cal.  104,268;  12  Cal. 438;  13  Cal.  360;  23  Gal.  593;  25  Cal.  26; 
2e<^. 525;  31  Cal. 418:  33  Cal.  Utf ;  39 Cal.  175,232:  45 Gal. 272;  47  Gal.  588; 
48  Cal.  201,  364, 617;  49  Cal.  155:  50  Cal.  8, 176,250,523;  51  Cal.  605;  Her. 
man  v.  HaffenegKer,  Feb.  12to,  1880.  Cfrounds  of  motion  for  nonsuit, 
specif wnffjseemn;  1  Cal. 222;  10  Cal. 268^27  Cal. 474;  41  Gal. 435;  43  Gal. 
506;  45  CaJf.  518;  48  Cal.  201;  50  Cal.  444.  Waiver  of  nonsuit,  1  Gal.  109;  6 
Cal.  26;  8  CaL  293;  10  CaL  190.  Compulsory  nonsuit,  nature  of,  43  Gal. 
645:  terms  on,  5  CaL  366.  Fartonce,  sees.  469-471.  Pleadings,  judgment 
on,  sec.  58d«i. 

§  582.  In  every  case,  other  than  those  mentioned  in      !??f 

tbe  last  section,  judgment  must  be  rendered  on  the  merits,  r^  jgo 
JndgmentSy  classes  of— sec.  577n. 

Jndgment  on  pleadings— sec.  685s.  ^^^ 

CODB  Civ.  Froo.— 19.  ,  m^25A 

64  204 
68  425 
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CHAPTEE  IL 

JUDOMISNT  VPON  FAILXJIUES  TO  ANS'WER. 

S  685.  In  what  cases  ja^^ment  may  lie  bad  upon  the  failure  of  tbe  de- 
fendant to  answer. 

5^5        §  585.  Judgment  may  be  had,  if  tlie  defendant  fail  to 
ccp     answer  the  complaint,  as  follows: 

go  ^'^      1.  In  an  action  arising  upon  contract  for  the  recovery  of 

money  or  damages  onljr,  if  no  answer  has  been  filed  with 

the  clerk  of  the  court  within  the  time  specified  in  the  sum- 

^       monSi  or  such  further  time  as  may  have  been  granted,  the 

1^^  207     <!l6rk,  upon  application  of  the  plaintiff,  must  enter  the  de- 

fault  of  the  defendant,  and  immediately  thereafter  enter 

686      judgment  for  the  amount  specified  in  the  summons,  in- 
fiub  1     <^luaing  the  costs,  against  the  defendant,  or  against  one  or 
106  90    niore  of  several  defendants  in  the  cases  provided  for  in 
section  four  hundred  and  fourteen. 

2.  In  other  actions,  if  no  answer  has  been  filed  with  the 
clerk  of  the  court  within  the  time  specified  in  the  sum- 
mons, or  such  further  time  as  may  have  been  granted, 
the  clerk  must  enter  the  default  of  the  defendant;  and 
thereafter  the  plaintiff  may  apply  at  the  first  or  any  sub- 
sequent term  of  the  court  for  tne  relief  demanded  m  the 
complaint.  If  the  taking  of  an  account,  or  the  proof  of 
any  fact,  is  necessarj[,  to  enable  the  court  to  give  judg- 
ment, or  to  carry  the  judgment  into  effect,  the  court  may 
take  the  account  or  hear  the  proof;  or  may,  in  its  discre- 
tion, order  a  reference  for  that  purpose.  And  where  the 
action  is  for  the  recovery  of  damages,  in  whole  or  in  part, 
the  court  may  order  the  damages  to  be  assessed  by  a  jury; 
or  if,  to  determine  the  amount  of  damages,  the  examina- 
tion of  a  long  account  be  involved,  by  a  reference  as  above 
provided. 

3.  In  actions  where  the  service  of  the  summons  was  by 
publication,  the  plaintiff,  upon  the  expiration  of  the  time 
for  answering,  may,  upon  proof  of  the  publication,  and 
that  no  answer  has  been  filed,  apply  for  judgment;  and 
the  court  must  thereupon  require  proof  to  be  made  of  the 
demand  mentioned  in  the  complaint;  and  if  the  defend- 
ant be  not  a  resident  of  the  State,  must  require  the  plaint- 
iff, or  his  agent,  to  be  examined  on  oath,  respecting  any 
payments  that  have  been  made  to  the  plaintiff,  or  to  any 
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CHAPTEE  ni. 

ISSUBS^-THB  MODE  OF  TRIAL  AND  POST- 

FONEBSISNTS. 

688.  Issue  defined,  and  the  different  kinds. 


i688.  Issue  defined,  and  the  dli 
A89.  Issue  of  law,  now  raised. 
590.  Issue  of  f  actf  bow  raised 


1 


raised. 

691.  Issue  of  law,  bow  tried. 

692.  Issue  of  fact,  bow  tried.  When  issues  both  of  law  and  fact,  the 
former  to  be  first  disposed  of. 

S  693.  Clerk  must  enter  causes  on  the  calendar,  to  remain  uutil  dis- 
posed of. 

I  694.  Parties  may  bring  Issue  to  trial. 

S  695.  Motion  to  postpone  a  trial  for  absence  of  testimony,  requi- 
sites  of. 

S  596.  In  cases  of  adioumment  a  party  may  have  tne  testimony  of  any 
witness  taken. 

§  588.  Issues  arise  upon  the  pleadings  when  a  fact  or 
conclusion  of  law  is  maintained  by  the  one  party,  and  is 
controverted  by  the  other.    They  are  of  two  kinds: 

1.  Of  law;  and, 

2.  Of  fact. 
See  sees.  589, 690. 

§  589.  An  issue  of  law  arises  upon  a  demurrer  to  the 
complaint  or  answer,  or  to  some  part  thereof. 

590       §  590.  An  issue  of  fact  arises— 

ccp       1.  Upon  a  material  allegation  in  the  complaint  contro- 
99   270  verted  by  the  answer;  and, 

2.  Ui)on  new  matters  in  the  answer,  except  an  issue  of 

690     law  is  joined  thereon. 

ccp 

106  466      §  591.  An  issue  of  law  must  be  tried  by  the  court,  un- 
less it  is  referred  upon  consent. 
Trial  by  court— generally,  sec.  631  et  seq. 

•*§  592.  In  actions  for  the  recovery  of  speciAo  real  or 
592    personal  property,  with  or  without  damages,  or  for  money 
ccp     claimed  as  due  upon  contract,  or  as  damages  for  breach  of 
^)  506  contract,  or  for  injuries,  an  issue  of  fact  must  be  tried  by 
u  J^  *  pry,  unless  a  jurjr  trial  is  waived,  or  a  reference  is 
?8  164   ordered,  as  provided  in  this  Code.    Where  in  these  cases 
there  are  issues  both  of  law  and  fact,  the  issue  of  law- 
must  be  first  disposed  of.    In  other  cases,  issues  of  fact 
must  be  tried  by  the  court,  subject  to  its  power  to  order 
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be  referred  to  a 
effect  July  1st, 


any  such  issue  to  be  tried  by  a  jury,  or  to  be  referred  to  a 
referee,  as  provided  in  tliis  Code.    [In  eff« 


1874.] 

Issnes  of  £act,  trial  of— generally,  6  Cal.  122;  0  Cal.  251 ;  21  Cal.  425;  23 
Cal.3a5;  50  Cal.  505. 

Trial  by  jcuy— in  actions  at  law :  generally,  as  to  Jury  trial,  see  sees. 
600-628:  as  to  fraud,  10  Cal.  412. 

Waiver  of  jtiry  trial— sec.  631;  Sherman  v.  McCarthy,  March  3rd, 

Reference— sees.  638-645. 

Issue  of  law,  prior  disposition  of-20  Cal.  116;  32  Cal.  208. 

Court,  trial  by— sees.  631-636:  aid  of  Jury,  19  Cal.  457:  reference, 
supra* 

Equity  cases— distinguished  from  law  cases,  15  Cal.  379:  equitable 
defenses,  issues  before  Jury,  etc.,  13  Cal.  644:  15  Cal.  379;  16  Cal.  173;  19 
Cal.  457:  30  Cal.  519;  33  Cal.  319;  42  Cal.  338:  49  CaL  126;  50  Cal.  105:  gen- 
erally, 4  Cal.  6;  5  Cal.  192;  8  Cal.  501 ;  16  Cal.  249. 

§  593.  The  clerk  must  enter  causes  upon  the  calendar 
of  the  court  according  to  the  dato  cf  issue.  Causes  once 
placed  on  the  calendar  must  remain  upon  the  calendar 
until  finally  disposed  of;  provided,  that  causes  may  be 
dropped  from  the  calendar  by  consent  of  parties,  and  may 
be  again  restored  upou  notice.    [In  effect  March  9th,  1880.] 

Olerk  placing  on  calendar— mandamus  for  failure,  sec.  1085. 

Issue— generally,  sec.  588. 

Dropping  and  restoring— amdt.  of  1880. 

Abolition  of  terms— see  Const.  Cal.  art.  6,  sec.  5. 

§  594.  Either  party  may  bring  an  issue  to  trial  or  to  a 
bearing,  and  in  the  absence  of  the  adverse  party,  unless 
tho  court,  for  good  cause,  otherwise  direct,  may  proceed 
with  his  case,  and  take  a  dismissal  of  the  actiop,  or  a  ver- 
dict or  judgment,  as  the  case  may  require. 
Dismissal— sec.  581. 

Judgment  for  want  of  evidence— defendant  not  appearing,  53  Cal. 
396. 

Want  of  prosecution,  dismissal  for— delay  as  to  summons,  sec. 
410n :  47  Cal.  614 :  generally,  36  Cal.  625;  45  Cal.  107:  47  Cal.  638;  50  Cal.  38 : 
motion,  who  may  uotniake,  43  Cal.  285:  appeal  for  delay,  damages  ou, 
^30    sec.  957;  53  Cal.  187:  where  plaintiff  not  found,  39  Cal.  106:  vacating 
Judgment  for  surprise,  etc.  sec.  473n :  new  trial,  sec.  657  and  notes. 

^P         §  ^^^*  -^  motion  to  postpone  a  trial  on  the  ground  of 
SI    the  absence  of  evidence  can  only  be  made  upon  affidavit  ^^^* 

?S42    showing  the  materiality  of  the  evidence  exi^ected  to  bo^^^^P. 
obtained,  and  that  duo  diligence  has  been  used  to  procure 
it.    A.  trial  shall  be  postponed  when  it  appears  to  the 
conrt  that  the  attorney  of  record,  party,  or  principal  wit- 
ness is  actually  engaged  in  attendance  upon  a  session  of 
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the  Legislatuie  of  this  State  as  a  member  thereof.  The 
court  may  require  the  moving  party,  where  application  is 
made  on  account  of  the  absence  of  a  material  witness,  to 
state  upon  affidavit  the  evidence  which  he  expects  to  ob- 
tain ;  and  if  the  adverse  party  thereupon  admits  that  such 
evidence  would  be  given,  and  that  it  be  considered  as 
actually  given  on  the  trial,  or  offered  and  overruled  as  im- 
proper, the  trial  must  not  be  postponed.  [In  effect  March 
2nd,  1880.] 
Fostponementi  grounds  of— affidavit  for,  ete.  see  Oontbraance. 

OONnNUANOE. 

Admission— by  opponent,  extent  of,  41  CaL  821. 

Affidavita— showing  in:  Absence  of  uHtness.  see  Expected  eoidenee, 
MatericaUy  of  evidence,  4  Cal.  241;  43  Gal.  S44;  Kern  valley  Bank  v. 
Chester,  June  3rd,  1880,  b  Pac.  C.  L.  J.  620.  Due  diligence^  4  CaL  241:  8 
Cal.  48, 89:  17  Cal.  123;  29  Cal.  563;  45  Cal.  280;  47  CaL  162;  Kern  Valley 
Bank  v.  Chester,  June  3rd,  1880, 5  Pac.  C.  L.  J.  620.  Expected  evidence, 
14  Cal.  420:  23  Cal.  157:  31  Cal. 218;  33  Cal.  646, 697;  40 CaLeSS;  47  Cal. 98, 
106;  48  Cal.  63;  49  Cal.  580;  53  CaL  613;  Kern  Valley  Bank  v.  Chester, 
June  3rd,  1880, 5  Pac.  C.  L.  J.  520. 

Bad  faith-46  CaL  114. 

Oosta  on— sec.  1029. 

Oonhsel— absence  of,  19  Cal.  118:  mistake  of,  9  Gal.  212;  35  CaL  458: 
sickness  of,  4  Cal.  190;  41  Cal.  626. 

Depositiona— of  absent  witnesses,  postponement  for  taking,  2  CaL 
473,598. 

Diligence,  due— see  Affidavits. 

Discretion— decision  as  to  continuance,  is  matter  of,  9  CaL  212:  II 
CaL  161 ;  20  Cal.  181 ;  23  Cal.  157 ;  32  Cal.  102. 

Evidence— absence  of,  diligence,  expected,  materiality  of,  see  Af- 
fidavits. 

(Generally,  1  Cal.  404;  2  Cal.  183, 270;  3  Cal.  185;  6  CaL  249;  7  CaL  418; 
14  CaL  358;  31  Cal.  95;  53  CaL  491. 

Grounds  for— see  Affidavits,  Couksbl,  Dbpositiovs,  Pabtt. 

Legislature— attendance  at,  as  ground  for;  inserted  in  section  by 
smdt.  1880. 

IiCateriality— of  evidence.   See  Affidavits. 

Party,  absence  of— 32  Cal.  102. 

Review  of  decision  as  to— see  DiscRSTioirt  on  bin  of  exceptions, 
only  where  refusal,  47  Cal.  162:  on  motion  for  new  trial,  11  CaL  21:  20 
Cal.  450;  and  see  17  Cal.  316. 

Showing  for— see  Affidavits. 

Stipulation  as  to— must  be  in  writing.   See  note  to  sec.  283,  subd.  1. 

*    I 

ii^-^  §  596.  The  party  obt^iining  a  postponement  of  a  trial 
ft^^  in  any  conrt  of  record  must,  if  required  by  the  adverse 
^^  party»  consent  that  the  testimony  of  any  witness  of  such 
**,  adverse  party,  who  is  in  attendance,  be  then  taken  by 
deposition  before  a  judge  or  clerk  of  the  court  in  which 
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the  case  is  pendiDg,  or  before  such  notary  public  as  the 
court  may  indicate,  which  must  accordingly  be  done,  and 
the  testimony  so  taken  may  be  read  on  the  trial,  with  the 
same  effect,  and  subject  to  the  same  objections,  as  if  the 
witnesses  were  produced. 
Depofltioiui-4n  the  State,  sees.  2019-2031. 20S1-20S8. 
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CHAPTER  IV. 
TRIAL  BY  JXTRY. 

Art.  I.  Formation  of  Jury. 

II.   CO2(DU0T  OF  THS  TRIAL. 

III.  The  Yerbiot. 

ARTICLE  I. 

Formation  of  the  Jury. 

\  600.  Jury,  how  drawn. 

I  (iOi .  Challenges.  Each  party  entitled  to  four  peremptory  challenges. 

i  602.  Oronnds  of  challeu^e. 

»  603.  Challenges,  how  tried. 

I  604.  Jury  to  he  sworn. ' 

§  600.  When  the  action  is  called  for  trial  by  jury,  the 
clerk  must  draw  from  the  trial  jury  box  of  the  court  the 
ballots  containing  tlie  names  of  the  jurors,  until  the  jury 
is  completed  or  the  ballots  are  exhausted. 

Jary— generally,  sec.  ISO,  and  note:  trial  jury,  sees.  198, 194. 

Trial  by  jury— conduct  of,  sec.  607  et  seq. :  waiver  of,  sec.  631:  yer* 
diet  after,  sec.  624  et  seq. 

Trial  jury  box— sec.  246. 

Jury  completed— 45  Cal.  323. 

§  601 .  Either  party  may  challenge  the  jurors ;  but  where 
there  are  several  parties  on  either  side,  they  must  join  in 
a  challenge  before  it  can  be  made.'    The  challenges  are  to 
individual  jurors,  and  are  either  peremptory  or  for  cause. 
601     Each  party  is  entitled  to  four  peremptory  challenges.    If 
f<*P     no  peremptory  challenges  are  taken  until  the  panel  is  full, 
78  1-0  they  must  be  taken  by  the  parties  alternately,  commenc- 
ing with  the  plaintiff.  .  [In  effect  July  1st,  18T4.] 
^Qp  Challenge  for  cause— sec.  202,  and  note. 

110  416      Peremptory  challenge,  when  taken— see  EzAxnrATioir  ov  JU^ 
RORS,. extent  of:  criminal  cases,  37  Cal.  676. 
Examination  of  jurors— object  of.  23  Cal.  376:  extent  of,  45  Cal.  323. 
Formation  of  jury— Irregularity  in,  must  be  substantial,  6  Cal.  405;  9 
Cal.  529;  32  Cal.  40. 

§  602.  Challenges  for  cause  may  be  taken  on  ono  or 
more  of  the  following  grounds: 

1.  A  want  of  any  of  the  qualifications  prescribed  by 
this  Code  to  render  a  person  competent  as  a  juror; 
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2.  Consanguinity  or  affinity  within  the  fourth  degree  to 
any  party; 

3.  Standing  in  the  relation  of  guardian  and  ward,. mas- 
ter and  servant,  employer  and  clerk,  or  nrincipal  and 
SLgent,  to  either  party,  or  being  a  member  of  the  family  of 
either  party,  or  a  partner  in  business  with  either  party,  or 
surety  on  any  bond  or  obligation  for  either  party; 

4.  Having  served  as  a  juror  or  been  a  witness  on  a  pre- 
vious trial  between  the  same  parties,  for  the  same  cause 
of  action; 

5.  Interest  on  tlie  part  of  the  juror  in  the  event  of  the 
action,  or  in  the  main  question  involved  in  the  action,  ex- 
cept his  interest  as  a  member  or  citizen  of  a  municipal 
corporation; 

(>.  Having  an  unqualified  opinion  or  belief  as  to  the 
merits  of  the  action,  founded  upon  knowledge  of  its  ma- 
terial facts,  or  of  some  of  them; 

7.  Tlie  existence  of  a  state  of  mind  in  the  juror  evinc- 
ing enmity  against  or  bias  to  or  against  either  party.  [^^ 
eflfect  July  1st,  1874.] 

Challenge  for canse,  sufficiency  oi— Specifying  grounds^  12  Cal.  483: 
criminal  cases,  37  Cal.  277 ;  41  CaL  37.  Objection » when  to  be  made,  1  Cal. 
S8;I8CaL109. 

OBOUNDS  OF  OHALLENaE  FOR  OAtTSE. 

Subdivision  1.  Incompetency— sees.  198, 199,  and  notes;  also,  see 
note  to  subO.  4,  infra,  and  47  Cal.  388. 

Subdivision  2.  Oonsangoinity  or  affinity— geDerally,  see  note  to 
*ecl70,sabd.  2. 

Subdivision  3.  Close  relations  to  either  party— see  notes  to  subds. 
2and5. 

Subdivision  4.  Frevions  trial,  serving  or  testifying  at— 14  CaL 
I68,aiKi6eeI8CaL109. 

Subdivision  5.  Interest  of  jnror— aa  to  interest  generally,  see  87 
CaL  190. 

Subdivision  6.  TTnqnalifled  opinion,  possession  of— ezcnslng  for, 
discretionary,  18  Cal.  109,  and :  ee  47  Cal.  338:  formation  or  expression 
of,  former  reaulrement,  II  CaL  69:  degree  of  conviction  necessary, 
(Implied  bias  in  criminal  cases)  IftCal.  129;  17  CaL  142:  22  CaL  349;  27 
CaL 507;  40  Cal.  268;  45  Cal.  137;  46  CaL  78;  48  CaL  253;  49  Cal.  174. 

Subdivision  7.  Bias— review  of  decision  as  to,  49  Cal.  560;  50  Cal. 
222:  existence  of,  5  CaL  347;  33  Cal.  51. 

§  603.  Challenges  for  cause  must  be  tried  by  the  court. 
The  juror  challenged  and  any  other  person  may  be  exam- 
ined as  a  witness  on  the  trial  of  the  challenge. 

Jnrors,  examination  of— see  sec.  601n. 

Discretion  of  conrt— decision  not  prejudicial,  41  Cal.  429:  generally. 
47(^388;  49  Cal.  079;  50  CaL  222;  and  see  notes  to  sec.  602,  subds.  6 
and7. 
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§  604.  As  soon  as  the  jury  is  completed,  an  oath  mnst 
be  administered  to  the  ]urors,  in  substance,  that  they 
and  each  of  them  will  well  and  truly  try  the  matter  in 

issue  between ,  the  plaintiff,  and ,  defendant,  and 

a  true  verdict  render,  according  to  the  evidence. 

Oath;  administration  of— see  sees.  2093-2097. 
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ABTICLE  U. 
COITDUOT   OV  THX  TBSAL. 

607.  Order  of  proceedings  on  trial. 

608.  Cliarge  to  the  jury.   Court  most  furnish,  in  wiitiiig,  upon  re- 
quest, the  points  of  law  contained  therein. 

609.  Special  instructions. 

610.  view  by  jury  of  the  premises. 

611.  Admonition  when  Jury  permitted  to  separate. 

612.  JvtvY  may  take  with  them  certain  papers. 

613.  Deliberation  of  jury,  how  conducted. 

614.  Kay  come  into  court  for  further  instructions. 

615.  Proceedings  in  case  a  juror  becomes  sick. 
S  616.  When  prevented  from  giving  verdict,  the  cause  may  be  again 

tried. 
S  617.  While  jury  are  absent,  court  may  adjourn  from  time  to  time. 

Sealed  verdict.   Final  adjournment  discharges  the  jury. 
I  618.  Verdict,  how  declared.   Form  of.   Foiling  the  jury. 
i  619.  Proceedings  when  verdict  is  inf  ormaL 

§  607.  When  the  jury  has  been  sworn,  the  trial  must 
proceed  in  the  following  order,  unless  the  judge,  for 
special  reasons,  otherwise  directs: 

1.  The  plaintiff,  after  stating  the  issue  and  his  case, 
must  produce  the  evidence  on  his  part; 

2.  The  defendant  may  then  open  his  defense,  and  offer 
his  evidence  in  support  thereof; 

3.  The  parties  may  then  respectively  offer  rebutting 
evidence  only,  unless  the  court,  for  good  reason,  in  fur- 
therance of  justice,  permit  them  to  offer  evidence  upon 
their  original  case ; 

4.  When  the  evidence  is  qoncluded,  unless  the  case  is 
submitted  to  the  jury  on  either  side,  or  on  both  sides, 
without  argument,  the  plaintiff  must  commence  and  may 
conclude  the  argument; 

5.  If  several  defendants,  having  separate  defenses,  a^ 
»  tpear  by  different  counsel,  the  court  must  determine  their 

ocT>   p^®l**ivo  order  in  the  evidence  and  argument; 

67  445 '    ^'  The  court  may  then  charge  the  jury. 

'  ^  Order  of  proof,  discretion  of  court,  as  to— generally,  see.  2012;  37 

Gal.  438;  51  Gal.  468:  party,  control  of,  over,  8  Gal.  60;  15  GaL  834;  44  CaL 
200;  relevancy  of  evidence,  sees.  1861^1870. 

Subdivision  1.  Plaintiff's  evidence— proof  required,  see  sees. 
1867, 1869. 

Subdivision  2.  Defendant's  evidence -see  note  to  subd.  1. 
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SiTBDinsioH  3.  BebQtting  evidence-^ Burden  a/  proqf,  genenllf, 
sec.  1869r  :  as  test  of  right  to  rebnt»  see  15  Cnl.  199:  48  Cal.  G14.  Credi- 
bxlity,  as  to,  sec.  2053:  40  Cal.  578.  Discretion  cf  court,  as  to  recalling ^vit- 
nfisa,  sec.  2050;  42  Cal.  298.  Re-opening  case —Where  amendment 
of  complaint,  83  Cal.  608:  where  cross-complaint,  49  Cal.  233:  recalling 
witness,  sec.  2050;  45  Cal.  80:  supplementary  proof,  6  Cal.  170;  26CaL 
606;  38  Cal.  697;  42  Cal.  439;  47  Cal.  194, 590;  48  Cal.  614. 

Subdivision  4.  Arguments— plaintiff  opening  and  closing,  2  CaL 
388:  reading  law,  44  CaL  65. 
Subdivision  5.  Several  defendants— separate  trials,  40  Cal.  299. 
Subdivision  6.  Charging  the  jury— sees.  608, 609. 

CONDUCT  OP  TRIAL. 

Actions— consolidating,  sec.  1048:  raster  of,  see.  1052.  Amend- 
ments—sec. 473  and  notes.  Appeals— sec.  936  et  seq.  Arguments— 
sec.  607,  subd.  4.  Case,  calling  up— sec.  594.  Chambers— powers  at, 
sees.  165, 166,  and  notes.  Charge  to  jury— sees.  6(3,  609,  and  notes. 
Compromise— offer  of,  sec.  997;  contempts,  sees.  120^1222.  Continu- 
ance—sec. 595n,  595.  Costs— sec.  1021  et  seq.  Court— trial  by,  sees.  63 1* 
636.  Damages— sec.  657,  subd.  5n;  deliberation  of  Jury,  sees.  613,614. 
Dismissal— sec.  685 ;  and  see  Want  o v  Prosecution.  Divorce— see 
sec  76.  subd.  4  note,  sec.  125.  Errors— of  law,  sec.  657,  subd.  7,  note :  dis- 
regsurded,  sec.  475.  Evidence— sees.  1823,  2104.  Exceptions— sees.  646- 
653  and  notes.  Eztensions  of  time— sec.  1054.  Facts,  jury  deter- 
mines—sec. 608  and  note,  sec.  2101.  Findings— sec.  633  and  note.  In- 
structions to  jury— generally,  sec.  608n:  special,  sec.  609».  Judges 
—disqualifications  of,  sees,  170-J72 :  sec.  397,  subd.  4.  Judgment— genera 
ally,  577-562, 664» :  giving  and  entering,  sees,  664-675 ;  Icinds  of,  sec.  577n : 
on  pleadingis,  sec.  o85n.  Jury  trial— sees.  600-628.  Justices'  court— trials 
in,  sees.  871-687.  Language  of  proceedings— sec.  185.  Law,  judge 
determines— sees.  608,  2102.  Motions— sec.  1003  et  seq.  New  trials- 
sees.  656-663:  nonsuit,  sec.  581.  Notices— sec.  1010  e^eg.  Foiling  jury 
—sec.  618.  Order  of  proof— 607n,  supra.  Orders— 1003-1009.  Papers- 
lost  or  defectively  entitled,  sees.  1045, 1046;  filing  and  service  of,  sees. 
1010-1017.  Place  of  trial— see  Yenub.  Pleadings— generally,  sees.  420- 
476:  rules  as  to,  sees.  452-465:  under  Code,  sec.  421n :  judgment  on,  sec. 
665n.  Postponements— see  Continuance.  Private  nial— sec.  125. 
Reference— sees.  638-645.  Relief— sec.  580  and  notes.  Separation— of 
jmy^  admonition  on,  sec.  611.  Special  proceedings— sees.  1063-1822. 
Summary  proceedings— sees.  1132-1179.  Stipulations— sec.  283,  subd. 
In.  Testimony,  taking  down— clerk,  sec.  1051:  short-hand  reporters, 
sees.  268-274.  Three-fourths— of  Jury,  agreement  of,  sec.  618n.  Trial 
—generally,  sees.  58&<663.  Variance— sees.  469-471.  Venue— sees.  392- 
400:  change  of,  sec.  897  et  seq.  Verdict— sees.  624-628.  View— by  Jury, 
sec.  610.  waiver— of  jury  trial,  sec.  631.  Witnesses— see  Evidence. 
Writings— see  Evidence  :  Inspection  of,  sec.  1000.  Want  of  prosecu- 
tion—dismissal for,  sec.  &94n. 

§  606.  In  chargins  the  jury,  the  court  may  state  to 
tbem  all  matters  of  law  which  it  thinks  necessary  for 
their  information  in  giving,  their  verdict;  and  if  it  state 
the  testimony  of  the  case,  it  must  inform  the  jury  that 
they  are  the  exclusive  judges  of  all  questions  of  fact. 
The  court  must  furnish  to  either  party^  at  the  time,  upon 
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recjueRt,  a  statement,  in  writing,  of  tlio  points  of  law  con- 
tained in  the  chapge,  or  sign  at  the  time  a  statement  of 
4uch  points  prepsired  and  submitted  by  tbei  counsel  of 
either  party. 

Matters  of  law-court  stating  In  charge,  Const.  Gal.  art.  6*  see.  19; 
sec.  2102,  also  sec.  2061,  and  see  under  Chabob  to  Jubt,  infra. 

^tatlng  testimony— 20  Gal.  432;  43  Gal.  85:  constitutional  proTisIOQ, 
see  last  note. 

Questions  of  fact— jury  exclusive  judges  of.  Const.  Gal.  art.  6.  sec. 
19;  sec.  2101,  also  sec.  2061;  17  Gal.  166,  and  see  under  Chajoob  to 
JUBY,  inSra.  Law  also,  for  jury,  in  libel,  see  Const.  Gal.  art.  1,  sec.  9. 

Charge  to  jxay— Scope  of,  see  Instractions,  generally,  ir^fra,  and 
Special  instructions,  sec.  609n.  Construction  of,  1  GaL  476;  22  CaL  43; 
48  Gal.  85:  49  Gal.  560.  Law  matters,  on,  see  note,  supra,  and  7  CaL  434; 
41  Gal.  123 ;  49  Gal.  56 ;  52  Gal.  315.  Fact,  on  questions  of,  see  note,  suprot 
and  22  Gal.  492;  23  Gal.  193;  24  Gal.  502;  51  Cal.  603;  People  v.  WongAb 
Ngow,  Feb.  10th,  1880,  4  Pac.  G.  L.  J.  652:  McFadden  v.  MitcheU,  AprU 
22nd,  1880, 5  Pac.  G.  L.  J.  334:  point  treated  as  proven,  13  Cal.  427;  18 
Gal.  376;  20  Gal.  56;  33  Ga).299;  34  Gal.  663;  41  Gal.  123;  51  Cal.  603;  52 
Gal.  315;  53  Gal.  625,  and  see  AssuuiNQ  FACT,  under  Instractions 
generally,  ii^ra, 

INSTRUOTIOirS  GENERALLl^l 

Asking— see  special  instructions,  sec.  609n.  Assuming  fact— 23  Cal. 
193;  24  Gal.  502;  25  Gal.  197;  30  Gal.  539;  33  Gal.  299;  60  Cal.  236:  53  CaL '  I 
612,  720.   Charge  in— see  Ghabob  to  Juby,  note  supra.   Conflict- 
ing— see  Gontbadictoby.   Contradictory— or  inconsistent,  SO  Cal. 
312;  39  Gal.  573;  43  Cal.  5.V3;  44  Gal.  65.  246;  53  Gal.  465;  53  Cal.  56, 70S. 
Correct— see  Pbopeb.   Equity— special  issues,  7  Gal.  424.   Errone*  ! 
ous-l  Gal.353;  6  Gal.  433;  8  Gal.  341:  9  Gal. 565:  19  Cal.  143;  24  Gal. 839; 
39  Gal.  25,  123;  52  Gal.  246,  315;  53  Gal.  354,  360.  604.  612,  720;  Black  p. 
Sprague,  March  6th,  1880.  5  Pac.  C.  L.J.  92;  KcFadden  v.  Mitchell, 
April  22nd,  1880,  5  Pac.  G.  L.  J.  334;  Sargent  v.  Linden  O.  M.  Co.  May 
25tb,  1880, 5  Pac.  G.  L.  J.  404;  People  v.  Miles.  May  26th,  1880, 5  Pac.  G.   ■. 
L.  J.  420;  and  see  RIk^uisites  of;  also  Special  Instbuotions, 
Bbpusal  of,  sec.  609n.   JSii^ect  of,  see  Ebbobs  of  Law,  sec.  <S7; 
subd.  7  and  notes.   Eictent  of— 23  Gal.  iQl ;  38  Cal.  362.   Fact,  on  ques- 
tions of— see  note, supra;  fraud, 6  Gal.  119;  8  Gal.  87,207;  19  Gal.  143;   \ 
McFadden  v.  MitohellV  April  $aq.  1880, 5  Pac.  G.  L.  J.  334;  Parks  v.  Bar*  i 
ney,  June  11th,  1880,  5  Pac.  G.  L.  J.  499.    Greneral,  too— 1  Cal.  S$6. 
Granting— see  under  $pbcial  Instbuotions,  sec.  C09n.   Inconsis- 
tent—see GoNTBADioTOBY.  Irreconcilable— see  Contbadiotobt. 
Law,  on  matters  of— see  notei'supra.  Libel— Const.  Cid.'  art.  1,  sec  9;    ' 
46  Gal.  124.   Malicious  proaecution— 29  CaL  644;  63  CaL  246;  53  CaL  189. 
Objections  to— see  ExoBFi^tONS,  under  Special  Instractions,  sec. 
609n.   Oral— 53  Gal.  574.  Passing  on— see  under  Special  ^stmctions, 
sec.  609n.  Pertinency  of  evidence— submitting,  49  GaL  56.  Point- 
treated  as  proven  in,  see  AssuHiNa  Fact,  and  Ghabob,  note,  supra. 
Presumed— correct,  53  Gal.  420:  proper,  17  Gal.  123:  20  Cal.  56;  31  Cal. 
115;  38  Cal.  362;  49  GaL  560;  53  GaL  491:  WllUams  v.  Hertford  F.  Ins.  Co. 
March  29tb,  1880, 5  Pac.  G.  L.  J.  227.  Refusal  of— see  under  Special 
INSTBUOTIONS,  sec.  609n.   Relevant— 2  Cal.  39, 217:  0  Cal.  353;  24  Cal. 
17:  28  Gal.  380;  36  Gal.  404;  39  Gal.  123, 691 ;  45  Cal.  496;  47  Cal.  83;  50  Cal. 
469.  Requisites  of— see  Assumino  Fact,  Contbadiotoby,  Gev* 
EBAL,  Relevant,  VAOtiB.  Special— sec.  609n.  Suppiementary—M 
Cal.  274.   Testimony  on— where  uncontradicted,  45  Cal.  044:  stating, 
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8«e  note,  ntpra.   Ufleles*-^  Cal.  420.   Usaal-Hiec.  2061 ;  see  also,  sec. 
2102.  Vagae-d9  CaL  600;  and  see  Too  QsshraIm 

§  G09.  ^yhere  either  party  asks  special  instractions  to 
"be  given  to  the  jury,  the  court  must  either  give  such 
instruction,  as  requested,  or  refuse  to  do  so,  or  give  the 
instruction  with  a  modification,  in  such  manner  that  it 
xnay  distinctly  appear  what  instructions  were  given  in 
-whole  or  in  part. 

Instractions,  disposition  of— asking,  granting,  refusing,  modifying, 
manner  of  passing  on,  see  those  heads  under  Special  Instmctions, 

SFEOIAL  nrSTRUOTIONS. 

Adding  to-47  Cai.  93.  A8ldng>«  Cal.  197;  16  Cftl.  78;  48  CaL  237, 277; 
58  CaL  613:  Williams  v.  Hartford  Fire  Ins.  Co.  March  29th,  1880, 6  Pac. 
C.  L.  J.  227.  Disregarding— 6  Cal.  197.  Exceptions  to— sec.  646  and 
notes.  Gianting-8Cal.  390;  13  Cal.  172;  17  Cal.  143;  41  Cal.  66.  Mod- 
ifying—«ee  Addiko  to,  ORAKTiiro,  PASSiiro  ON.  Ofvesino:  see 
ASKiiro.  Passing  on— manner  of ,  2  Cal.  173;  5  Cal.  490;  19  Cal.  476. 
683;  25  CaL  460;  82  Cal.  280:  34  Cal.  101;  37  CaL  154;  40  CaL  543;  49  Gal. 
166;  see  also  Adding  to.  Orantino,  modivtino.  Refusal.  Pre- 
senting—see  Askino.  Proposed— 6  CaL  197;  29  Cal.  656.  Reading* 
time  of,  29  CaL  556.  Refusal  of— proper,  6  CaL  478;  6  Cal.  197;  R  Gal. 
275.  S90;  9  Cat  853;  13  CaL  699;  29  Gal.  556;  32  Cal.  231;  36  Cal.  404;  45 
Oat  496:  47  Cal.  93;  49  Cal.  166;  53  Cal.  354,  630;  People  v.  Smallmans, 
Kay  16th,  1880:  improper,  2  CaL  385;  52  Cal.  61 1 :  reasons  for,  8  Cal.  390: 
cnnngfS  Cal.  87;  30  Cal.  631;  60  Cal.  469;  People  v.  Ah  Chunsr,  March 
S2nd7l880, 6  Pac.  C.  L.  J.  218;  Biemers  r.  Elsen,  March  24th,  1880, 6  Pac. 
C.  L.  J.  248.   Time,  presenting  in— where  many,  6  CaL  197. 

§  610.  When,  in  the  opinion  of  the  court,  it  is  proper 
for  the  jury  to  have  a  view  of  the  property  which  is  the 
subject  of  litigation,  or  of  the  place  in  which  any  material 
fact  occurred,  it  may  order  them  to  be  conducted,  in  a 
body,  under  the  charge  of  an  officer,  to  the  place,  wliich 
shall  be  shown  to  them  by  some  person  appointed  by  the 
court  for  that  purpose.  While  the  jury  are  thus  absent, 
no  person,  other  than  the  person  so  api^inted,  shall  speak 
to  them  on  any  subject  connected  with  the  trial. 

View  of  premise8-19  CaL  427;  49  Cal.  607;  60  CaL  556;  63  CaL  60. 

§  611.  If  the  jury  are  permitted  to  separate,  either 
daring  the  trial  or  after  the  case  is  submitted  to  them, 
they  shall  be  admonished  by  the  court  that  it  is  their  duty 
not  to  converse  with  or  suffer  themselves  to  be  addressed 
by  any  other  person  on  any  subject  of  the  trial,  and  that 
it  is  their  duty  not  to  form  or  express  an  opinion  thereon 
until  the  case  is  iiually  submitted  to  them. 

Temporary  recess— question  as  to  application,  23  Cal.  631. 

§  612.  Upon  retiring  for  deliberation,  the  jury  may  take 
with  them  all  papers  which  have  been  received  as  evi- 
CoDs  Crv.  Pboo.— 19. 
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dence  in  the  caoBe,  except  depositions  or  copies  of  8nch 
papers  as  oaght  not,  in  the  opinion  of  the  court,  to  be 
taken  from  the  person  having  them  in  i>os8ession;  and 
they  may  also  ta&e  with  them  notes  of  the  testimony  or 
other  proceedings  on  the  trial,  taken  by  themselves,  or 
any  oithem,  but  none  taken  by  any  other  person. 

Inspection  of  docnments^y.  36  Cal.  168. 

§  613.  When  the  case  is  finally  submitted  to  the  jury, 
they  may  decide  in  court  or  retire  for  deliberation;  if  they 
retire,  they  must  be  kept  together,  in  some  convenient 
place,  under  charge  of  an  officer,  until  at  least  three- 
fourths  of  them  agree  upon  a  verdict  or  are  dlscbarsed 
by  the  court.  Unless  by  order  of  the  court,  the  omcer 
having  them  under  his  charge  must  not  suffer  any  com- 
munication to  be  made  to  them,  or  make  any  himself,  ex- 
cept to  ask  them  if  they  or  three-fourths  of  them  are 
agreed  upon  a  verdict;  and  he  must  not,  before  their  ver- 
dict is  rendered,  communicate  to  any  person  the  state  of 
their  deliberations,  or  the  verdict  agreed  upon.  pCn  effect 
March  10th,  1880.] 

Retiring  for  deliberation—TVmparary  teporoHon,  5  GaL  375;  19  CaL 
437;  20  Cal.  433;  21  Cal.  337;  22  CaL  348.   Influence  of  judge,  29  CaL  258. 

Three-fonrths-agreement  of,  amdt.  1880;  see  Const.  Cal.  art.  1,  sec  ?• 

§  614.  After  the  jury  have  retired  for  deliberation,  if 
there  be  a  disagreement  between  them  as  to  any  part  of 
the  testimony,  or  if  they  desire  to  be  informed  of  any 
point  of  law  arising  in  the  cause,  they  may  require  the 
officer  to  conduct  them  into  court,  upon  their  being 
brought  into  court,  the  information  required  must  be 
given  in  the  presence  of,  or  after  notice  to,  the  parties  or 
counsel. 

Information  givex^extent  of,  45  GaL  338:  on  non-]a(UcIal  days.  see. 

134,  sab(L  L 

Absence  of  attorneys— criminal  cases,  5  CaL  148;  87  CaL  374. 

§  615.  If,  af^erthe  impanneling  of  the  jury,  and  before 
verdict,  a  juror  become  sick,  so  as  to  be  unable  to  per- 
form his  duty,  the  court  may  order  him  to  be  discharged. 
In  that  case  the  trial  may  proceed  with  the  other  jurors, 
or  anotlier  juror  may  be  sworn  and  the  trial  begin  anew; 
or  the  jur^  may  be  discharged  and  a  new  jury  then  or 
afterward  impanneled. 

§  616.  In  all  cases  where  the  jury  are  dischareed,  or 
prevented  from  ^ving  a  verdict,  by  reason  of  accident  or 
other  cause,  dunng  the  progress  of  the  trial,  or  after  the 
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cause  is  submitted  to  them,  the  action  may  be  again  tried 
immediately,  or  at  a  f  nture  time,  as  the  court  may  direct. 
jtary  diBcharged—- fonnalitles,  48  CaL  324:  on  non-Jiidlcial  days,  49 
Cal.226. 

s 

g  617.  While  the  jury  are  absent  the  court  may  adjourn 

from  time  to  time,  in  respect  to  other  business ;  but  it  is 

nevertheless  open  for  every  purpose  connected  with  the 

cause  submitted  to  the  Jury  until  a  verdict  is  rendered  or 

:   the  jury  discharged.    The  court  may  direct  the  jury  to 

'   bring  in  a  sealed  verdict,  at  the  opening  of  the  court,  in 

case  of  an  agreement  during  a  recess  or  adjournment  for 

^  the  day.    [In  effect  March  10th,  1880.] 

Sealed  verdict— bringing  In,  12  Gal.  483. 

Adjonmment  for  term— effect  of,,  before  amdt.  1880, 48  Cal.  324;  60 
Cal.  648:  abolition  f>t  terms,  by  Const.  1879,  see  sec.  73n. 

§  618.  When  the  jury,  or  three-fourths  of  them,  have 
agreed  upon  a  verdict,  they  must  be  conducted  into  court, 
their  names  called  by  the  clerk,  and  the  verdict  rendered 
by  their  foreman;  the  verdict  must  be  in  writing,  signed 
by  the  foreman,  and  must  be  read  b^  the  clerk  to  the 
jury,  and  the  inquiry  made  whether  it  is  their  verdict. 
£itner  party  may  require  the  jury  to  be  polled,  which  is 
done  by  the  court  or  clerk  asking  each  3uror  if  it  is  his 
verdict;  if  upon  such  inquiry  or  polling,  m(^re  than  one- 
fourth  of  the  jurors  disagree  thereto,  the  jury  must  be 
sent  out  again,  but  if  no  such,  disagreement  be  expressed, 
the  verdict  is  complete  and  the  jury  discharged  from  the 
case.    [In  effect  March  lOtb,  1880.] 

Three-fourths— agreement  of,  see  sec.  613». 

Terdictreoeived— on  non-jadiclal  day,  sec.  134. 

Polling  jury— 20  CaL  69. 

Dlsaentittc— more  than  ohe-fourtli,  amdt.  1880;  grounds  for,  48  Cal. 


§  619.  When  the  verdict  is  announced,  if  it  is  informal 
or  insufficient  in  not  covering  the  issue  submitted,  it  may 
be  corrected  by  the  jury  under  the  advice  of  the  court,  or 
the  jury  maybe  again  sent  out. 

Coxrected  by  jnry— 2  Cal.  183, 269. 

Oowl)  power  of— 2  Cal.  183;  3  CaL  137;  34  CaL  663. 

Waivex^-ICal.260. 
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ABTICLE  in. 
THS  VBBDIOT. 

!e24.  Q«nenl  and  special  yerdiets  defined. 
625.  When  a  general  or  Bpecial  verdict  may  be  rendered. 
626.  Verdict  in  actions  for  recovery  of  money  or  on  establishing;! 
counter-claim.  f 

S  627.  Yerdict  in  actions  for  tbe  recovery  of  specific  persooal  prop- 
erty. 
S  638.  Entry  of  verdict. 

^^4  §  624.  The  verdict  of  a  jury  is  either  general  or  special. 
p.^cp  X  general  verdict  is  that  by  which  thev  pronounce  gener 
2/0  ally  upon  all  or  any  of  the  issues,  either  in  favor  of  tbi 
plaintiff  or  defendant;  a  special  verdict  is  that  by  which,] 
the  jury  find  the  facts  only,  leaving  the  judgment  to  the 
court.  The  special  verdict  must  present  the  conclusions 
of  fact  as  established  by  the  evidence,  and  not  the  evi-^ 
dence  to  prove  them:  and  those  conclusions  of  fact  mast 
be  so  presented,  as  that  nothing  shall  remain  to  the  court 
but  to  draw  from  them  conclusions  of  law. 

Verdict,  scope  of— confined  by  pleadings  and  issues,  2  GaL  18S,  251 ;  6 
Gal.  433;  38  Cal.  607;  41  Gal.  123:  sufficient  form, 25  GaL 479;  40 GaL  657: 
and  as  to  amending,  see  sec.  473;  3  Gal.  137 :  ejectment  in,  sees,  7M,  741 : 
Intendments  as  to,  see  generally,  iNTEiTDMEirTS,  sec.  53n:  new  trials 
for  misconduct  affecting,  sec.  657,  subd.  2  and  note:  joint  defendants, 
against,  6  Cal.  197;  15  Gal.  27;  25  Gal.  123:  waiver  of  informality  in,  38 
Cal.  607;  40  Gal.  408.  ,  -^ 

„--.  Grenerai  verdict— 14  Gal.  168;  16  GaL  162;  25  GaL  479;  andaee  Scx>PB 

V  .no      o^  Vbbdiot, suprtu 
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cop 

'    ^  Special  verdict— sec.  G25»» 

ccp  §  ^2^*  ^^  ^^  action  for  the  recovery  of  money  only,  or 

(iS   61     specific  real  property,  the  jury,  in  their  discretion,  may 
72  8H1     render  a  general  or  special  verdict.    In  all  other  cases 
77  580     the  court  may  direct  the  jury  to  find  a  special  verdict 
in  writing,  upon  all,  or  any  of  the  issues,  and  in  all 
cases  may  instruct  them,  if  they  render  a  general  ver- 
e2s        diet,  to  find  upon  particular  questions  of  fact,  to  be  stated 
Ccp  in  writing,  and  may  direct  a  written  finding  thereon. 

^  ^8        The  special  verdict  or  finding  must  be  filed  with  the  clerk 
^  ^18        and  entered  upon  the  minutes.    Where  a  special  finding 
of  facts  is  incbnsistent  with  the  general  verdict,  the 
former  controls  the  latter,  and  the  court  must  give  judg- 
ment accordingly. 
Grenerai  verdict— sec.  ffl4n. 

Special  verdict— Character  of^  16  Gal.  1 13 ;  17  GaL  299, 510 ;  19  GaL  101; 
31  Gal.  96.  Directed  by  court.  3  Cal.  8M.  Special  issues^  4  Gal.  6;  8  Cal* 
601 :  23  Gal.  483:  27  Gal.  StiO.  Change  of  verdict^  from  special  to  genenU* 
25  Cal.  639 ;  48  Gal.  588.  Special  finding  ^  effect  on  srenerai  verdict,  20  CsL 
389;  23  Gal.  489:  31  Cal.  115:  and  as  to  equity,  sed  49  Gal.  126;  53  CEa.4S0: 
insufficient,  when,  60  GaL  61. 
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§  626.  When  a  verdict  is  found  for  the  plaintiffi  in  an 
action  for  the  recovery  of  money,  or  for  the  defendant 
-wlien  a  counter-claim  for  the  recovery  of  money  is  estab- 
lislied,  exceeding  the  amount  of  the  plaintiff's  claim  a» 
established,  the  jury  must  also  find  the  amount  of  the 
xecovery. 

^Amount  of  recovery— Watson  v.  Damon,  MaarCh  5tli»  1880, 5  Pac.  C. 
X«.  J.  97. 

§  627.  In  an  action  for  the  recovery  of  speciflc  per-  ccp 

sonal  property,  if  the  property  has  not  been  delivered  to  90  560 
-tiie  plaintiff,  or  the  defendant,  by  his  answer,  claim  a  re- 

\   -torn  thereof,  the  jury,  if  their  verdict  be  in  favor  of  the  gg? 

I    plaintiff,  or,  if  being  in  favor  of  the  defendant,  they  also  ocp 

;    Und  that  he  is  entitled  to  a  return  thereof,  must  find  the  IQ^  145 
r   -value  of  the  property,  and,  if  so  instructed,  the  value  of 
'    specific  portions  thereof,  and  may,  at  the  same  time,  assess 

^    tne  damages,  if  any  are  claimed  in  the  complaint  or  an-  63  7 

swer,  which  the  prevailing  party  has  sustained  by  reason  ccp 

I    of  the  taking  or  detention  of  such  property.    [In  effect  ^^i  239 
^.  July  ist,  1874.] 

Verdict  in  replevin— 7  Gal.  S68;  8  Gal.  446;  21  Gal.  274 ;  24  Gal.  147.  ecp 

§  628.  Upon  receiving  a  verdict,  an  entry  must  be  made  ^  ^^^ 
by  the  cierk  in  the  minutes  of  the  court,  specifying  the 
time  of  trial,  the  names  of  the  jurors  and  witnesses,  and 
setting  out  the  verdict  at  length,  and  where  a  special  ver- 
dict is  found,  either  the  judgment  rendered  thereon,  or  if 
■'  the  case  be  reserved  for  argument  or  further  considera- 
tion, the  order  thus  reserving  it. 
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CHAPTER  V. 
TRIAL  By  THfi  COURT. 

$  631.  When  and  how  trial  by  Juxy  may  he  waived. 

$  632.  Upon  trial  by  court,  decision  to  be  in  writing  and  filed  within 
twenty  days. 

631  §  633.  Facts  found  and  conclusions  of  law  most  be  sepantely  stated. 

eep  Judgment  on. 

60  HC6  $  634.  Findings  may  be  waived,  how. 
70  44  S  S  635.  Findings,  howjprepared. 

83  '^?,1  ^  ^^'  Proceedings  after  determination  of  issue  of  law. 

638  §  ^3^  Trial  by  jury  may  be  waived  by  the  several 

(>cp  parties  to  an  issae  of  fact  in  actions  arising  on  contract, 

49  157  or  for  the  recovery  of  specific  real  or  personal  proi)€rty, 
68  37  with  or  without  damages,  and  with  the  assent  of  the  court 
63   55  ill  other  actions,  in  manner  following  : 

^   -?y  1.  By  failing  to  appear  at  the  trial; 

66  116  ^'  -^y  written  consent,  in  person  or  by  attorney,  filed 

65 '>f9  with  the  clerk; 

65  580  3.  By  oral  consent,  in  open  court,  entered  in  the  min- 

66  412  utes.    [In  effect  July  1st,  1874.] 

50  S?o  Waiver  of  jury  trial— see  Const.  CW.  art.  1,  sec.  7 ;  8  CaL  112 ;  27  CaL 
S  rl?  '  249;  Sherman  v.  McCarthy,  March  3rd,  1880, 6  Pac.  C.  L.  J.  68:  refer- 
/O  551  eiice  as,  2  Cal.  92, 245, 261;  19  €al.  140:  equity  cases,  5  Cat.  192,294;  16 
H]  341  Cal.  249;  30  Cal.  512:  court  disregarding,  sees.  309, 592;  27  CaL  249. 

^„„  SUBDIVISION  1.  Failure  to  appear  at  trial-r4  CaL  112:  10  Cal.  178: 

633  15  Cal.  23;  16  Cal.  432;  18  Cal.  409. 

An^Fa^, '  Subdivisions  2,  3.   Consent— see  Beferbnoe  by  Consent,  sec. 

4y  555  €38n,  and  Waiveb  op  Just  Tbial,  reference  as,  supra, 

61  834  ' 

68   87  §  632.   upon  the  trial  of  a  question  of  fact  by  the  court, 

68   55  its  decision  must  be  given  in  writing  and  filed  with  the 

54    56  clerk  within  thirty  days  after  the  cause  is  submitted  for 

65  116  <iecision.    [In  effect  July  1st,  1874.] 

e;5  259  Trial  by  court— equivalent  of  charge,  20  Cal.  151 :  case  submitted, 

(,5  530  argument  after,  45  Cal.  178. 

66  818  Written  decision  filed— mandatory,  2  CaL  805 :  but  not  as  to  time  of 
66  406  filing,  4  Cal.  214;  44  Cal.  228:  equity,  in,  18  CaL  447:  effect  of,  31* Cal.  95; 
66  419  4!)  Cal.  623:  waiver,  45  CaL  178.    Thirty  days,  directory  mereJy,  44  Cal. 

Sf55,  228;  49  CaL  157. 

6?  OIK  §  ^^^'  ^^  giving  the  decision,  the  facts  found  and  the 

70  551  conclusions  ot  law  must  be  separately  stated.    Judgment 

51  841  upon  the  decision  must  be  entered  accordingly. 

Section  generally:-mandatory,2CaL  305;  3  Cal.  Ill;  and  see  WRIT- 

*eS2^  TEN  Decision,  filed,  sec.  632n:  facts  found,  2  CaL  305:  separately 

"ccp<  #38                 -    — T-*^                  633 

84.533  ceo          633             633^     633        ceo 
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^jrted,  S4  CU.  199;  39  CaL 262;  BuUer  v.  Beach,  May  2Gtb,  1880, 5  Pac.  0. 

^Absence— of,  43  CaL  323;  51  Cal.  262,  626:  52  Cal.  681;  Beynolds  v. 
Brumaglm,  March  4th,  1880,  5  Pac.  G.  L.  J.  115;  Uaffenegg«r  v.  Bruce, 
Uareh  23rd,  1860,5  Pac.  C.  L.  J.  216:  Mahoney  v.  Braverman,  June  22d, 
1^,  5  Pac.  C.  L.  J.  (>07;  and  see  Freeman  v.  Campbell,  under  Insuf- 
FicjUf T,  in/ra.  Amending— after  appeal,  53  Cal.  88 :  ^ter  remittitur, 
51  CaL  505.  Argument  in— see  Opiniok  ik.  Conflict  In— see  Con- 
TSAOIOTOBT.  Oonstractlon  of— 21  Cal.  374;  25  Cal.  587;  30  Cal.  458: 
31  Cal.  154;  38  Cal. 666;  89  Cal.  262;  43  Cal.  105;  48  Cal.  152:  50  CaL  57, 112, 
132:  51  Cal.  112;  and  see  Bbquisitbs.  Oontents— see  BEQuisites,  49 
Cal.  362, 552.  Oontradictory— 52  Cal.  217, 495;  Manly  v.  Howlet,  June 
24tb,  1880;  Helman  r.  Arpin,  July  3d,  1880,  5  Pac.  G.  L.  J.  626.  Oor- 
rectness— see  PBBsnv ptioit.  Covering  all  material  isanes— see  Is- 
sues, covering.  Defective -see  Deficient.  Deficient— 28  Cal.  238: 
30  Cal.  425;  34  Cal.  251;  53  Cal.  84,  300.  Drafting-and  signing,  35  CaL 
188.  Erroneous— see  Insufficient,  Requisites.  Evidence  in— 16 
^103;  31  CaL  211.  Evidence- sustaining,  34  Cal.  506;  44  Cal.  3;  51 
GaL2ie;  52  CaL  4 Jl;  53  Cal.  29, 649;  Mahoney  v.  Braverman,  June  22d, 
MO,  5  Pac.  a  L.  J.  607.  Exception  to— 24  Cal.  228, 237;  25  Cal.  225;  28 
CaL  238,591;  30  Cal.  425:  31  CaL  591;  34  Cal.  125,  251,  648;  35  Cal.  188;  36 
CaL  303;  40  Gal.  386;  42  Cal.  646:  46  Cal.  346;  49  CaL  552;  Tompkins  v. 
Sprout,  May  26th,  1880,5  Pac.  0.  L.  J.  468;  but  see  Implied,  none. 
Uxtraneons— matter  in,  see  Opinions  in.  Full— see  Issues,  cover- 
ing. Further— see  Amending.  Impeaching— see  Exceptions  to. 
Implied,  none— to  support  judgment,  50  Cal.  93;  51  CaL  262, 478:  other- 
wise before  Code,  31  Cal.  211;  33  Cal.  236:  39  Cal.  112;  41  Gal.  97;  45  Cal. 
275;  46  Cal.  100;  47  Cal.  5, 437;  48  Cal.  28:  49  Cal.  269;  and  see  Presump- 
tion, of  correctness.  Insufficient- 33  Cal.  466 ;  3»  CaL  262 ;  40  Cai.  264 ; 
iiCal.  137:  51  Cal.  277;  53  Cal.  37;  Knight  v.  Koche,  March  13th,  1880.5 
nc.  C.  L.  J.  106;  Freeman  v.  Campbell,  from  the  Bench,  May  20th,  1880, 
5  Pac.  c.  L.  J.  533;  and  see  Deficient  Issues,  Judgment.  Is- 
fnes-wlthin,  42  Cal.  591;  50  CaL  57,606;  51  Cal.  543;  Payne  v.  Elliott, 
March  18th,  1880, 5  Pac.  e.  L.  J.  155:  Green  r.  Chandler,  April  22nd,  1880, 
5  Pac.  C.  L.  J.  387:  covering  51  Cal.  415, 505, 528, 628 ;  52  Cal.  87, 91, 252, 417, 
tiO:  53  Cal.  87, 88. 300, Hm,  709;  Paulson  v.  Nunan,  Feb.  5th,  1880, 4  Pac.  C. 
L.  J.  561 ;  Pac.  Bridge  Co.  v.  Kirkham,  June  4th,  1880.  Judgment,  must 
sapport-3  Cal.  475;  8  CaL  445;  44  Cal.  161;  50  Cal.  61, 90;  51  Cal.  262, 277, 
379,478,505;  52  CaL  263, 399, 495, 653:  53  Cal.  435;  Olney  i;.  Sawyer,  March 
2ind,  1880,  5  Pac.  C.  L.  J.  259;  Meigs  v.  Bruntsch,  June  22d,  1880; 
aod  see  Implied,  none.  Material  issues— responding  to,  see  Is- 
sues. New— see  Beplacino.  Objections  to— see  Exceptions  to. 
Opinions  in— 12  Ca).  403;  28  Cal.  238, 301;  30  Cal.  227;  31  Cal.  211;  38  Cal. 
575.  Pleadings,  following-46  Cal.  287;  51  Cal.  151,  210;  and  see  Is- 
8VI8.  Fresomption— of  correctness,  24  Cal.  373;  31  Cal.  211;  33  CaL 
326;  85  CaL  556;  36  Cal.  197;  38  CaL  595;  39  CaL  262;  50  CaL  26;  and  see 
UCPLIED,  NONE,  Otherwise  before  Cod^.  Probative  facts— stating,  42 
CaL  180;  47  CaL  174;  50  Cal.  112;  53  Cal.  '435;  and  see  Ultimate 
Facts.  Beplacing,  33  Cal.  53Qi  Repugnant— see  Contradictoby. 
Requesting— 30  Cal.  402.  Requisites— see  Construction  of.  Con- 
tradictory, EviDENOB,  Issues,  Judgment  ,  Opinions  in,  Plead- 
raos,  Probative  Facts,  Separation,  Sufficiency,  Ultimate 
Facts,  Unnecessary.  Responding— to  material  issues;  see  Is- 
817X8.  Separation— of  law  and  facts;  see  note,  «ujE)ra.  Submitting— 
B^  Dbaftino.  Sufficiency- 7  Cal.  258 ;  25  Cal.  587 ;  46  Cal.  361 ;  49  CaL 
55t;  SO  Cal.  132;  51  Cal.  175;  52  Cal.  171;  53  CaL  321, 351:  WiUiams  v.  Hill, 
Harch  17tb,  1880,5  Pac.  C.  L.  J.  184;  McGiUivray  v.  Carmichael,  from 
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qi*^*ISt     *^®  Bench,  May  17th,  1880, 5  Pac.  C.  L.  J.  539;  see  DSFlomrr,  IKSXIP- 

VI  t)»7     noiSNT.    Sapporting— judgment,  see  Judohknt.    Test— of  soffi- 

91  098     ciency,  special  verdict  as,  19X!al.  101.   Ultimate  fact8--8taUngr,  41  CaL 

612;  47  Cal.  174;  49  Gal.  552;  50  Cal.  112;  52  Gal.  171, 217.    nnnecessary— 

as  to  what,  8  GaL  445;  34  CaL  2S2i  when,  31  CaL  240.   Waiver— of ,  sec. 

634     634. 

5i^v6s      8  ^^'  ^^idings  of  fact  may  be  waived  by  the  several 
68    37  parties  to  an  issae  of  fact: 

67  54      !•  By  failing  to  appear  at  the  trial; 

68  240      2.  By  consent  in  writing,  filed  with  the  clerk; 

88  '2;;;i  3.  By  oral  consent  in  open  court,  entered  in  the  minntes. 

^^  Finding  waived— non-waiver  must  appear,  51  Cal.  262, 626;  53  CaL  34; 

.7J?  Carr  v.  Gronan,  etc.  AprU  7th,  1880, 5  Pac.  0.  L.  J.  264:  waiver,  when  in- 

'^^Fn^  Judicious,  39  GaL  381. 


67  687 


§  635.    Bepealed.    [In  effect  April  3rd,  1876.] 

§  636.  On  a  judgment  for  the  plaintiff  upon  an  issue 
of  law,  he  may  proceed  in  the  manner  prescribed  by  the 
first  two  subdivisions  of  section  five  hundred  and  eighty- 
five,  upon  the  failure  of  the  defendant  to  answer.  If 
judgment  be  for  the  defendant  upon  an  issue  of  law,  and 
the  taking  of  an  account  or  the  proof  of  any  fact  be  nee-  10 
essary  to  enable  the  court  to  complete  the  judgment,  a 
reference  may  be  ordered  as  in  that  section  provided. 

Issue  of  law— sec.  589 :  judgmQent  on,  demurrer  overruled  orsustidned, 
28  Cal.  106;  44  Gal.  620;  49  GaJ.  346;  and  see  sees.  472, 565:  when  a  bar,  47 
Cal.  32:  and  see  sec.  1908:  generauy,  sec.  577n  et  seq.;  sec.  664». 

Reference— sec.  638  et  seq. 
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CHAPTER   VI. 
OF   REFERBNCES   AND    TRIALS    B7 


S  638.  Reference  ordered  upon  agreement  of  parties,  in  what  cases. 
'  639.  Beference  ordered  on  motion,  in  what  cases. 

640.  Number  of  referees,  qualifications,  etc. 

6(1.  Either  party  may  object.    Grounds  of  objection. 
.  643.  Objections,  how  disposed  of. 
1 643.  B^erees  to  report  within  ten  days.  Effect  of.   How  excepted 

to,  etc. 

S  644.  Effect  of  referees'  finding. 
I  645.  How  excepted  to,  etc. 

§  638.  A  reference  may  be  ordered  upon  the  agree- 
ment of  the  parties  filed  with  the  clerk  or  entered  in  the 
minutes : 

1.  To  try  any  or  all  of  the  issues  in  an  action  or  proceed- 
ing, whether  of  fact  or  of  law,  and  to  report  a  finding  and 
judgment  thereon; 

2.  To  ascertain  a  fact  necessary  to  enable  the  court  to 
determine  an  action  or  proceeding. 

Reference  in  general— court  commissioners,  before,  sec.  259,  subd.  2 : 
fees  for,  sec.  1028 :  private  trial,  sec.  125 :  compulsorv,  see  next  section :      esa 
special,  see  subd.  z.^f^ra:  eeneral,  see  subd.  !» infra:  constitutional-     ^ 
ity.  as  to  waiver  of  Jury  trial,  sec.  631n.  Referees— number,  etc.  sec.  640:  i^a   20 
objections  to,  sees.  641, 6^ :  trial  by,  sec.  638n :  report  of,  sees.  643-45.       ^^ 

Oonsenti  reference  by— consent  essential,  2  Cal.  92, 261 ;  24  Cal.  424;  639 
XiCaL 549:  improper,!  Cal.  396:  constitutionality, sec.  631n:  2 Gal. 92:  cop 
discontinuance,  1  Cal. 45;  4  Cal.  l:orderfor,2GaL 355;  4 Gal.  l;9CaL 353.   103   20 

SUBDmsioir  1.  To  report  a  judgment,  etc.— 9  Gal.  213;  20  Gal.  92. 

.         Trial  by  referee— sec.  1053;  2  Cal.  195;  3  Gal.  406;  6  CaL  430;  7  Gal.  50;    ^33 
«    10  CaL  545;  20  Cal.  92;  and  see  Conduct  of  Trial,  sec.  607n.  eep 

^     Fhidings-sec.  633».  99    51) 

Judgment— generally,  sees.  577»,  664n.  „.^g 

^  „  SuBDiYisTOV  2.  To  take  testimony,  etc.— see  sec.  259,  snbd.2;  9  CaL     ccp 

CT    213;  41  CaL  394.  99    4^3 

( 643    Beport— sec  643». 

•§  639.  When  the  parties  do  not  consent,  the  court  may, 
'     upon  the  application  of  either,  or  of  its  own  motion,  di- 
rect a  reference  in  the  following  cases : 

1.  When  the  trial  of  an  issue  of  fact  requires  the  exam- 
ination of  a  long  account  on  either  side,  in  which  case  the 
referees  may  be  directed  to  bear  and  decide  the  whole 
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issue,  or  report  upon  any  specific  question  of  fact  involved 
therein; 

2.  When  the  taking  of  an  account  is  necessary  for  the 
information  of  the  court  before  judgment,  or  for  carrying 
a  judgment  or  order  into  effect; 

3.  When  a  question  of  fact,  otlier  than  upon  the  plead- 
ings, arises  upon  motion  or  otherwise,  in  any  stage  of  the 
action; 

4.  When  it  is  necessary  for  the  information  of  the  court 
iu  a  special  proceeding. 

Reference  generally— «ec.  638f». 

Oompnlsorj  reference— nnauthorized,  1  CaL  336 :  order  for,  2  Gal.  2S5; 
9  Cal.  853:  and  as  to  power  to  make,  under  Constitution,  see  sec.  631». 

SUBDlVlsioirs  1  and  2.  Account— 19  Cal.  140;  28  CaL  302;  32  Cal.  397: 
38  Cal.  385 :  whole  Issue,  24  Cal.  424. 

SUBDIVISION  3.  Collateral  question— see  41  CaL  394. 

Subdivision  4.  Special  proceeding,  for— generally,  see  sees.  1063, 

IoJ2. 

§  640.  A  reference  may  be  ordered  to  any  person  or 
persons,  not  exceeding  three,  agreed  upon  by  the  parties. 
If  the  parties  do  not  agree,  the  court  or  judge  must  a]>- 
-  point  one  or  more  referees,  not  exceeding  three,  who  re- 
side in  the  county  iu  which  the  action  or  proceeding  is 
triable,  and  against  whom  there  is  no  legal  objection,  or 
the  reference  may  be  made  to  a  court  commissioner  of  the 
county  where  the  cause  is  pending. 

Reference  ordered— see  sees.  638, 639,  and  notes. 

Three  referees— two  may  act,  sec.  1053. 

Court  commissioner— flee.  259,  subd.  2. 

§  641.  Either  party  may  object  to  the  appointment  of 
any  person  as  referee,  on  one  or  more  of  tiie  following 
grounds : 

1.  A  want  of  any  of  the  qualifications  prescribed  by 
statute  to  render  a  person  competent  as  a  juror; 

2.  Consanguinity  or  affinity,  within  the  third  degree,  to 
either  party; 

3.  Standing  in  the  relation  of  guardian  and  ward,  mas- 
ter and  servant,  employer  and  clerk,  or  principal  and 
agent  to  either  party;  or  being  a  member  of  the  family 
01  either  party;  or  a  partner  in  business  with  either 
party ;  or  oeing  security  on  any  bond  or  obligation  for 
either  party ; 

4.  Having  served  as  a  juror  or  been  a  witness  on  any 
trial  between  the  same  parties,  for  the  same  cause  of  ac- 
tion,* 


irr 
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470.  57  Cal.  835;  59.Cal.  580«  54 Gal. 51, 127, IdG,  146, 

576.  161,  189,  3d9,  620; 

471.  59  Gal.  21,  576.  55  Gal.  52,  98.  440; 

472.  28  Cal.  246;  58  Gal.  293;        56  Gal.  481,  487; 

54  Gal.  193;  55  Gal.        57  Gal.  80, 826;  59  Gal. 
516 ;  58  Cal.  91, 97.  20. 

473.  54  Cal.  192,  196,  562;  581.  47  Gal.  545;  50  Gal. 
I  55  Gal.  859,  508;  444;  54  Gal.  161 «; 
i       56  Gal.  175,  177,  249,        55  Gal.  508;  56  GaL 

429, 608,  624 ;  57  Gal.        582 ;  58  Gal.  8,  838, 
40,  385,  501 ;  58  Gal.        882 ;  69  Gal.  652. 

386.  586.  55  Gal.  20,  25,  839; 

474.  55  Gal.  516.  57  Gal.  501. 

475.  57  Gal.  619.         '  69S.  57  Gal.  507,  623. 

476.  58  Cal.  96.  595.  55  Gal.  49. 

^481.  59  Gal.  188, 190.  608.  54  Gal.  151,  266,  442, 
-  483.  59  Cal.  188, 190.  628 ;  55  Gal.  9, 12, 46, 

!489.  59  Cal.  473.  202,204,207,236,289, 

686.  55  Cal.  166.  400 ;  58  Gal.  27, 80. 

589.  54  Cal.  83;  55  Gal.  115.  609.  54  Gal.  398,  418,  442; 

582.  54  Cal.  534.  55  Gal.  185. 

587.  54  Cal.  829 ;  65  Gal.  173,  624.  56  Gal.  522. 
602,  564;  57  Gal/ 254,  625.  58  Gal.  29. 

«  431.  626.  54  Gal.  278. 

588.  54  Cal.  213 ;  58  Gal.  360,  627.  56  Gal.  460. 
361.  688.  54  Gal.  123,  254,  889, 

589.  5i  Gal.  295.  879,  390,  416,  558, 

540.  55  Gal.  378, 564 ;  57  Gal.        565,  601,  626 ;  55  Gal. 
306.  28,31,71,79,94,109, 

541.  57  Gal.  254.  197,316,319,544,574; 
:  542.  55  Gal.  172;  57  GaL        56  Gal.  15,  18,  217, 

193;  58  Gal.  48.  381 ;  57  Gal.  8,  136, 

,  541  54  Cal.  61 ;  57  Gal.  193.  144, 180, 227, 236, 284. 
652.  57  Cal.  157.  305,317,819,837,365, 

666.  52  Gal.  504;  54  Gal.  502;        417,435,535,538,539, 

57  Gal.  507;  58  Gal.         588,593,617,625,644; 

342.  58  Gal.  51, 67, 87, 152, 

666.  54  Gal.  295 ;  57  Gal.  361.  181, 184,197,  279, 303, 
664.  53  Gal.  495;  54  Gal.  285;        578;  59  Gal.  59,  97, 

55  Gal.  458;  56  Cal.        528,  535,  611,  628. 

26,  627 ;  57  Gal.  201,  634.  54  Gal.  600. 

520,  623 ;  58  Gal.  356,  686.  57  Cal.  537. 

358.  636.  58  Cal.  9, 18. 

678.  54.  Cal.  491;  58  GaL  689.  57  Gal.  643. 
606.  643.  57  Gal.  643. 

679.  54  Cal.  525.  645.  59  Cal.  267. 
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5.  Interest  on  the  part  of  such  person  in  the  event  of  the 
action,  or  in  the  main  question  involved  in  the  action; 

6.  Having  formed  or  expressed  an  unqualified  opinion 
or  belief  as  to  the  merits  of  the  action ; 

7.  The  existence  of  a  state  of  mind  in  such  person 
evincing  enmity  against  or  bias  to  either  party. 

Otjectioiui  to  referee— compare  sec.  602. 

§  642.  The  objections  taken  to  the  appointment  of  any 
X)erson  as  referee  must  be  heard  and  disposed  of  by  the 
court.  Affidavits  may  be  read  and  witnesses  examined 
as  to  such  objections. 

Objection8>-see  sec.  641  and  note.  612 
cop 

§  643.  The  referees  or  commissioner  jnust  report  their  104  247 
findings  in  writing  to  the  court,  within  twenty  aays  after 

the  testimony  is  closed,  and  the  facts  found  and  conclu-  ^ 

Bions  of  law  must  be  separately  stated  therein.  103  20 

Referees— see  sees.  640-642.  Reference— sees.  638,  639.  Oommis- 
sioneiv-eec.  259,  sub(L2.  Report— 1  Gal.  45,  362;  2  Cal.  322;  3  Gal.  406, 
40B,  431;  5  Gal.  2£B;  9  Gal.  213;  23  Gal.  451:  30  Gal.  280:  account,  as  to,  32. 
CaL  397;  47  Cal.  378.  Findings— sec.  633».  Twenty  daya— merely  di- 
rectoiT,  22  GaL  471,  and  compare  sec.  632n. 

§  644.  The  finding  of  the  referee  or  commissioner  upon 
the  whole  issue  must  stand  as  the  finding  of  the  court,  and 
upon  filing  of  the  finding  with  the  clerk  of  the  court,  judg- 
ment may  be  entered  thereon  in  the  same  manner  as  if 
the  action  had  been  tried  by  the  court. 

Finding  of  referee— effect  of,  see  Bepobt,  sec.  643n;  uhole  issue 
\pon,  24  Cal.  424.  Judgment  entered  thereon— 3  Gal.  406;  31  CaL  333. 

§  645.  The  finding  of  the  referee  or  commissioner  may     545 
Ite  excepted  to  and  reviewed  in  like  manner  as  if  made  by    ccp 
[the  court.    When  the  reference  is  to  report  the  facts,  the  1^4  247 
[finding  reported  has  the  effect  of  a  special  verdict. 

Referee's  findings  excepted  to  and  reviewed— 2  Gal.  72, 122;  4  CaL 

5 CaL 90, 430, 453;  7Cal.50;  9GaL213.353;  22 Gal. 471;  47 Gal. 878:  49 

293 :  exceptions  generally,  sees.  646  et  seq. :  new  trials,  sec.  656  et 

. . :  court  commissioner's  report,  time  and  mode  of  excepting  to,  sec 

f,  etkbd.  2;  41  Cal.  993.  Reporting  the  facts— see  Befobt,  sec.  643n. 
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CHAPTEB  Vn. 
PROVISIONS  RELATINa  TO  TRIALS  TISi 


Art.  I.  ExoEPTiows. 
II.  Hkw  Tiuals. 

ABTICLE  L 

EzoBPTioirs. 

S  646.  Exceptions  may  be  taken.   Time  when  taken,  etc 
I  647.  What  deemed  excepted  to. 
S  648.  Exception,  form  of. 

f  649.  Exceptions  signed  by  Judge  and  filed  with  clerk. 
S  650.  £xceptiou<}  not  presented  at  time  of  ruling.  Notice  to  adveral 
party,  how  settled  upon,  etc.  I 

S  651.  Exceptions  after  judgment,  etc.  I 

S  652.  When  exception  is  refused,  application  to  Supreme  Court  ti 
prove  tlie  same,  etc. 
^646        S  653.  Proceedings  when  Judge  ceases  to  hold  office.  I 

•    ctp 

45  222  §  646.  An  exception  is  an  objection  upon  a  matter  <xi 
57  239  law  to  a  decision  made,  either  before  or  after  jadgmentJ 
fii  ifiQ  ^y  *  cOTirt,  tribunal,  judge,  or  other  judicial  officer,  in  an 
go  ijjl  action  or  proceeding.  The  exception  must  be  taken  al 
70  'r^^i     the  time  the  decision  is  made,  except  as  provided  in  se&l 

79  408     647.     [Approved  April  3rd,  1876— in  effect  June  1st,  1876.) 

80  476         Immediate  taking->of  exception,  see  Timb  ov  Decisioit,  uidcc 

81  609      Exceptions,  infra.  Matters  deemed  excepted  to— sec.  647. 
81  039 

83  283  EXOEPnONS. 

Absence  of  partf— as  affecting,  sec.  647  and  note.  Amending— se&i 
^^0  650.  Appellate  conrt— first  raising  objections  In,  5  CaL  409, 478;  6  CaL 

Cal!  98?  162,*  l'67.^*Bili  of  wcceptionJMecs.  '650-6^.*  *  OertifjrSig- 
646        650.   Charge  to— essential,  49  Cal.  340;  specific,  see  that  head.   Co| 
,  J°P         tinuance,  reftisal  of— reviewing,  47  Cal.  98, 162:  deemed  excepted 
^^  i*i      sec.  647.  Decision-to,seeTAKSir,towhat.   Deemed  made,  whex 
sec.  647.   Defaolti  order  opening— i2et;t«t0  of,  47  Ca].  167.^  Definition  < 
sec.  646,  «upra:  32  Cal.  304;  34  CtS.  682;  38  Cal.  141.   Drafting— sec.  r 
Evidence,  objection  Xo-^mtnittedt  subject  to  exception,  7  GaL  88. 
competent f  18  Cal.  315;  48  Cal.  335;  SO  Cal.  142.   ImmaterialjiBCBl.  ^ 
Estate  of  Brooks,  March  31st,  1880, 5  Pac.  C.  Law  J.  23tf.   IrreUvanti 
Cal.  157;  18  Cal.  83:  47  Cal.  588:  60  Gal.  142, 176.   Motion  to  strikeout,] 
Cal.  274, 444;  46  Cal.  660;  47  Cal.  294;  50  Cal.  176.   Ejection  qA  15  CaL  f 


n 
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Weight  <t^,23  CTal.  259.  Filing— eee  Settlement  of.  Findings,  to— 
lee  sec.  633».  Immediate  taking  of-see  Time  ov  Decision.  Iznma* 
Serial  evidence  to—see  Evidence.  ^Incompetent  evidence^  to— see 
Bvii>sircE.  Irrelevant  evidence,  to— see  Evidence.  Manner  of 
taldiig: — see  Taken,  how.  Preparing— see  Settlement  of.  Fte- 
lentUig'— see  Settlement  of.  Reason— of  Immediate  taking,  see 
rncB  ov  Decision.  Record,  appearance  in— sees.  649, 650 ;  ft  Cal.  258, 
ISO;  6  Cal.  202;  11  Gal.  142;  48  Cal.  537, 646.  Rejection  of  evidence,  to— 
see  £vii>KNCE.  Repeating— 39  Cal.  614.  Requisites— of  bill  of  excep- 
tion8,sec.  650n.  Reviewing— see  Appellate  Court.  Settlement  of 
-4ecs.  649-653.  Signing— see  Settlement  of.  Speciflo,  must  be— 
admission  or  rejection  of  evidenceito,  7  Cal.  38;  10  Cal.  32,267;  12  CaL 
S«3;  13  CaL  220;  15  Cal.  50;  16  Cal.  224;  18  Cal. 315;  19  CaL  640;  23  Gal. 
2S»;  24  Cal.  171, 399, 459:  25  Cal.  619:  34  Gal.  554;  46  Cal.  392;  48  Cal.  335, 
409. 634;  49  Cal.  552;  50  Cal.  142, 176;  Rider  v.  Edgar,  Feb.  6th,  1880, 4  Pac. 
C.  L.  J.  545:  charge,  to,  25  Gal.  123;  44  Cal.  246. 414:  47  Gal.  348;  48  Cal. 
410;  60  Cal.  129:  verdict,  to,  sec.  648.  Stating— see  Taken,  how,  Stxik- 
lag  out  evidence— motion  for,  see  Evidence.  Taken— /o  whatt  23 
CaL  259;  38  CaL  141,  and  see  sec.  647.  Howt  see  sees.  648, 1051n,  and  28 
Gal.  170.  IF%«n,  see  Time  of  Decision.  Time  of  decision— taking 
at,  1  CaL  879;  2  CaL  122;  5  Cal.  339, 467:  7  Cal.  423;  8  Cal.  574:  12  Gal.  483; 
l&Caa.  183;  16  Cal.  393:  23  Cal.  66. 354, 418;  24 .Cal.  359;  25  Cal.  123. 398;  26 
'"'.  263;  29  CaL  214:  82  Gal.  102;  33  Gal.  542;  3d  Cal.  398:  36  CaL  310;  45 
^.w..  193, 337:  47  Cal.  387 ;  48  Gal.  152, 346, 555, 637 ;  49  Cal.  105 ;  and  see  AP- 
PELLATE Court:  Reason  of  rule, 5  Cal.  339, 467;  7  Cal.  423.  Unnec- 
•B8ar7— 38  CaL  27,  and  see  sec.  647.  Waiver— 5  Cal.  40 ;  14  CaL  544 ;  and 
'•8  to  evidence,  see  43  CaL  274, 444 ;  46  Cal.  560 :  47  CaL  294 ;  48  Gal.  153 :  50 
CaL  176;  51  Cal.  447:  also  see  Appellate  Court,  and  Time  of  db» 
oisioN.   Weight  of  evidence,  to— see  Evidence. 

^  647.  The  verdict  of  the  jury,  the  final  decision  in  an 
action  or  proceeding,  an  interlocutory  order  or  decision, 
finally  determining  the  rights  of  the  parties,  or  some  of 
them;  an  order  or  decision  from  which  an  appeal  may  be 
taJten;  an  order  sustaining  or  overruling  a  demurrer,  al- 
lowing or  refusing  to  allow  an  amendment  to  a  pleading, 
striking  out  a  pleading  or  a  portion  thereof,  refusing  a     6*' 
continuance;  an  order  made  upon  ex  parte  application,    J^Xxi 
ftud  an  order  or  decision  made  in  the  absence  of  a  party,     ^ 
are  deemed  to  have  been  excepted  to.    [Approved  April      ^49 
^xd— in  effect  June  1st,  1876.]  ccp 

Oonstmction  of  section— 47  Cal.  167. ^Decisions deemed  excepted      84  S31 
to— 46«eiic«  o/i)ar<y,  in,  Amdt.  1876;  formerly  otherwise,  35  CaL  398. 
j^naulmeR^  <o  p/eadiR{r,  ruling  on,  see  sec.  473n.   Appealalfle  ordeVf  sec.       ^^ 
\  w,  sabd.  3,  and  note.    Conttnucmce,  refusing:  granting,  also,  before    647 
I  AiMt.  1876:  review  of,  see  Exceptions,  sec.  646«.   Demurrer,  ruling     ccp 
!  5*!.*®C'  636,  and  note.    Ex  parte  order,  sees.  166,  259,  subd.  1.   Final  90    61 
i  wodfon,  defined,  1  Cal.  134;  sec.  648n;  and  generally,  see  Judouent. 
I  *^677aQd  note,  sec.  664n:  exception  presumed,  34  Cal.  682:  appeal    ft  a  a 
Jjoni,  sec.  939,  and  note.   Interlocuto ry  order  or  decision,  defined ,  1  Cal.     ^"zz 
« ♦.order,  sec.  1008 :  decision,  sec.  643n :  review  of,  on  appeal,  sec.  939n,    .  ^  ? » 
wd  sabd.  8n;  sec.  g56n.     Striking  out  pleading,  sec.  458  and  notes.  :  90    bi 
^trdiec  sees.  624-628.  v         jf  v»  ^^  259 

t648.  No  particular  form  of  exception  is  required,  but 
^      en  the  exception  is  to  the  verdict  or  decision,  upon  the 

108  455 


92  2.^9 
648 


n 
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ground  of  the  insufficiency  of  the  evidence  to  justify  it> 

the  objection  must  specify  «the  particulars  in  which  sach 

evidence  is  alleged  to  be  insufficient.   The  objection  most 

^iZ     be  stated  with  so  much  of  the  evidence  or  other  matter  as 

cGp_  is  necessary  to  explain  it,  and  no  more.    Only  the  snb- 

U^  **"  stance  of  the  reporter's  notes  of  the  evidence  shall  be 

stated.    Documents  on  file  in  the  action  or  proceeding 

®*®    may  be  copied,  or  the  substance  thereof  stated,  or  a  refer- 

Sx^^AR  cnce  thereto,  sufficient  to  identify  them,  may  be  made. 

3g  5^5   [Approved  April  3rd,  1876— in  effect  June  1st,  1876. 

50  A08  Verdict  or  decision— on  insufficient  evidence.    Decision^  meaning 

54  VM)  of,  49  Cal.  42,  S52;  61  Cal.  110.   ImuMcieney  cf  evidence,  see  EVIDBHCB, 

57  280  under  Exceptions,  sec.  646».  JSpect/ying  particulars*  see  infra,  Speoi- 

61  608  fying  particnlars— of  insufficiency  of  evidence,  see  Specific,  under 

67  804  Exceptions,  sec.  646n ;  4l^'0aL  553 ;  50  Cal.  129, 508, 533 ;  51  Cal.  180;  Bider 

68  591  V,  Edgar,  Feb.  6th,  1880, 4  Pac.  C.  L.  J.  545;  Douglas  o.  Fulda,  No.  6115, 

Feb.  9th.  1880, 5  Pac.  G.  L.  J.  18;  same  as  to  statement,  sec.  659. 
649 
ccp         §  649.  A. bill  containing  the  exception  to  any  decision 

17  641  may  be  presented  to  the  court  or  judge  for  settlement,  at 
[7  648  the  time  the  decision  is  made;  and  after  having  been 
?i  417  settled,  shall  be  signed  by  the  judge  and  filed  with  the 
57  'm  ^^^^^'  When  the  decision  excepted  to  is  made  by  a  trib- 
.g  J^g  unal  other  than  a  court,  or  by  a  judicial  officer,  the  bill  of 
\n  47g  exceptions  shall  be  presented  to,  and  settled  and  signed 
il  610  by  such  tribunal  or  officer.  [Approved  April  3rd,  1876—  ' 
«  l(>2    in  effect  June  1st,  1876.]  \ 

Settlement  of  bill  of  exceptions— Sec.  650». 

Filed  with  clerk— when,  49  Cal.  585. 
050        At  time  of  decision— 47  CaL  640;  see  also,  5  CaL  149.  \ 

5^539      §  ^SO'  When  a  party  desires  to  have  exceptions  taken  ■ 

g4  549  at  a  trial  settled  in  a  bill  of  exceptions,  he  may,  within 

ten  days  after  the  entry  of  judgment,  it  the  action  were 

tried  with  a  jury,  or  after  receiving  notice  of  the  entry  of 

BBO     judgment,  if  the  action  were  tried  without  a  jury,  or 

ccp     such  further  time  as  the  court  in  which  the  action  is  pend-  , 

0  258    ^°^'  ^^  *  J^clg®  thereof,  may  allow,  prepare  the  draft  of  a  j 

.  bill,  and  serve  the  same,  or  a  copy  thereof,  upon  the  ad-  i 

jgQ        verse  party.    Such  draft  must  contain  all  the  exceptions  i 

cp        taken  upon  which  the  party  relies.    Within  ten  days  after    I 

295      such  service  the  adverse  party  may  propose  amendments    ^ 

«Q        thereto,  and  serve  the  same,  or  a  copy  thereof,  upon  the   , 

(Cp        other  party.    The  proposed  bill  and  amendments  must,  ]| 

3  37B  •  within  ten  days  thereafter,  be  presented  by  the  party 

seeking  the  settlement  of  the  bill,  to  the  judge  who  tried 

or  heard  the  case,  upon  five  days*  notice  to  the  adverse 

party,  or  be  delivered  to  the  clerk  of  the  court  for  the 

judge.    When  received  by  the  clerk  he  must  immediately 
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:  deliver  them  to  the  judge,  if  he  be  in  the  county;  if  he 
;-t)e  absent  from  the  county,  and  either  party  desire  the 
papers  to  be  forwarded  to  the  judge,  the  clerk  must,  upon 
notice  in  writing  of  such  party,  immediately  forward 
them  by  mail,  or  other  sate  channel;  if  not  thus  for- 
warded, the  clerk  must  deliver  them  to  the  judge  imme- 
diately after  his  return  to  the  county.    When  received 

from  the  clerk,  the  judge  must  designate  the  time  lit  650 

which  he  will  settle  the  Dill,  and  the  clerk  must  imme-  47  641 

diately  notify  the  parties  of  such  designation.    At  the  49  Sli 

time  designated,  the  judge  must  settle  the  bill.    If  the  56  46» 

;  action  was  tried  before  a  referee,  the  proposed  bill,  with  f^  J^^ 

I  the  amendments,  if  any,  must  be  presented  to  such  ref-  gi  i^o 

'•  eree  for  settlement  within  ten  days  after  service  of  the  54  541 

I  amendments,  upon  notice  of  five  days  to  the  adverse  65  ii86 

;  party,  and  thereupon  the  referee  shall  settle  the  bill.    If  66  409 

I  no  amendments  are  served,  or  if  served  are  allowed,  the  76  0P.6 

;   proposed  bill  may  be  presented,  with  the  amendments,  if  "j^  JJJ 

any,  to  the   judge  or  referee,  for  settlement,  without  ^^  ^"^ 

notice  to  the  adverse  party.    It  is  the  duty  of  the  judge  ^5^ 

or  referee,  in  settling  the  bill,  to  strike  out  of  it  all  redun-  ecp 

dant  and  useless  matter,  so  that  the  exceptions  may  be,  m  4i7 

presented  as  briefly  as  possible.    When  settled,  the  bill!  5?  505 

must  be  signed  by  the  judge  or  referee,  with  his  certificate  68  3(.4 

to  the  effect  that  the  same  is  allowed,  and  shall  then  b^  {■?  ila 

filed  with  the  clerk.    [In  effect  July  1st,  1874.]  ^^  ^^" 
Farther  time— sec.  1054;  60  Cal.  444. 
Ftesentznent— 24  Cal.  228,  and  see  next  note. 

,  Time  for  settlement— 47  Cal.  640,943;  60  CaL444:  in  criminal  case, 
47  Cal.  631. 

Signed  when— see  Then  be  Filed,  infra. 

Oertificate  of  judge— 6  Cal.  148.  Revoking » 9  CaL  172;  47  Cal.  526:  but 
as  to  abolition  of  terms,  see  sec.  73n. 
Then  be  filed— i9  Cal.  585. 
New  trial— bill  of  exceptions  for,  sec.  659,subd.  2. 

Bequisites— of  bill  of  exceptions,  sec.  648;  1  Cal.  108;  3  Cal.  426;  5  Cal. 
149;  36  CaL  559 ;  38  Cal.  141 ;  45  Cal.  25 ;  43  Cal.  545 ;  43  Cal.  210, 581 ;  50  Cal. 
444;  53  Cal.  302 :  for  new  trial,  sec.  25i),  subd.  2 :  and  as  to  statement,  see 
sec  m,  subd.  3.  and  sec.  661n. 

S  651.  Exceptions  to  any  decision  made  after  judg- 
ment may  be  presented  to  the  judge  at  the  time  of  such     ®^l 
decision,  and  be  settled  or  noted,  as  provided  in  sec.  049,   go^P 
and  a  bill  thereof  may  be  presented  and  settled  after-     °  ^^ 
vard,  as  provided  in  sec.  C50,  and  within  like  periods 
after  entry  of  the  order,  upon  appeal  from  which  such 
decision  is  reviewable.    [In  effect  J  uly  1st,  1874.] 

Decision 'after  judgment— compare  sections  named. 
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652 


632 

ccp 

102  441 


652 

ccp 

49  510 
62  186 
66  407 
68  414 
72  li2» 
78      2 

82  481 

83  44 

653 

ccp 
€6  405 

67  H«l 
81  639 


666 

ccp 
49    44 
56    17 
f.6  498 

61  608 

62  560 
65  259 

67  486 

68  376 
71  309 
78  566 
77  307 

65 
703 


78 
79 


80  414 


"^ §  652.  If  the  judge  in  any  case  refuse  to  allow  an  ex< 
ception  In  accordance  with  the  facts,  the  party  desirini 
the  bill  settled  may  apply  by  i>etition  to  the  Suprema 
Court  to  prove  the  same;  the  application  may  be  made  in 
the  mode  and  manner,  and  under  such  regulations  as  that 
court  may  prescribe;  and  the  bill,  when  proven,  must  hel 
certified  by  the  chief  justice  as  correct,  and  filed  with  the] 
derk  of  the  court  in  wbich  the  action  was  tried,  and  wheni 
so  filed  it  has  the  same  force  and  effect  as  if  settled  by  the] 
judge  who  tried  the  cause.  J 

Refa8e-49  Cal.  510.  ' 

Petition-35  Cal.  227 ;  49  Cal.  263. 

Begnlation— see  Supreme  Ct.  Rule  29. 

§  653.  When  the  decision  excepted  to  was  made  by 
any  judicial  officer  other  than  a  judge,  the  bill  of  excep- 
tions shall  be  presented  to  sach  judicial  officer  and  be 
settled  and  signed  by  him,  in  the  same  manner  as  it  is  re* 
quired  to  be  presented  to,  settled,  and  signed  by  a  court 
or  judge.  A  judge  or  judicial  officer  may  settle  and  sign  a 
bill  of  exceptions  after  as  well  as  before  he  ceases  to  be 
such  judge  or  judicial  officer.  If  such  judge  or  judicial 
officer,  before  the  bill  of  exceptions  is  settled,  dies,  is  re- 
moved from  office,  becomes  disqualified,  is  absent  from 
the  State,  or  refuses  to  settle  the  bill  of  exceptions,  or  if 
no  mode  is  provided  by  law  for  the  settlement  of  the 
same,  it  shall  be  settled  and  certified  in  such  manner  as 
the  Supreme  Court  may  by  its  order  or  rules  direct. 
Judges,  judicial  officers,  and  the  Supreme  Court  shall 
respectively  possess  the  same  power,  in  settling  and  cer- 
tifying statements,  as  is  by  this  section  conferred  upon 
them  in  settling  and  certifying  bills  of  ^exceptions.  [Ap- 
proved April  3rd — in  effect  June  1st,  1876.] 

Order  or  rales— see  Settlement,  under  Supreme  Oourt  BnleSt 
sec. 129n. 

ARTICLE  n. 

Kbw  Trials. 

5656.  New  trial  defliie<L 
G57.  When  a  new  trial  may  be  granted. 
668.  On  what  papers  moved  for. 
S  659.  Notice  of  motion,  upon  whom  served,  and  what  to  contain. 
$  660.  Motion  to  be  heard  at  the  timo  specified,  or  dismissed. 
S  661.  Judge  to  make  statement  on  decision  of  the  motion.    Ttia 
statement  to  constitute  biil  of  exceptions. 

§  656.  A  new  trial  is  a  re-examination  of  an  issue  of 
fact  in  the  same  court  after  a  trial  and  decision  by  a  jury 
or  court,  or  by  referees.  • 

New  trial— see  note  to  next  section. 
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•  §  657.  The  former  Verdict  or  other  decision  may  be  ^g~ 

Vacated  and  a  new  trial  granted,  on  tlie  application  of  the  ^^J 

pArty  i^ggrieved,  for  any  of  the  following  causes,  mate*.  49   44 

rially  anecting  the  substantial  rights  of  such  party:  M  201 

1.  Irregularity  in  the  proceedings  of  the  court,  jury,  or  fi6  17 
adverse  party,  or  any  order  of  the  court,  or  abuse  of  dis-  ^  495 
cretion,  by  which  either  party  was  prevented  from  hav-  5?  ?J5 
ing  a  fair  trial;  JJ  252 

2.  Misconduct  of  the  jury;  and  whenever  any  one  or  ^2  348 
more  of  the  jurors  have  been  induced  to  assent  to  any  62  560 
general  or  special  verdict,  or  to  a  finding  on  any  question  64  600 
submitted  to  them  by  the  court,  by  a  resort  to  the  deter-  65  259 
mination  of  chance,  such  misconduct  may  be  i:)roved  by  ^,  ^^0 
the  affidavit  of  any  one  of  the  jurors:  ^  J2l 

3.  Accident  or  surprise,  which  ordinary  prudence  could  gg  ^L 
not  have  guarded  against;  71  399 

4.  Newly -discovered  evidence,  material  for  the  party,  71  558 
making  the  application,  which  he  could  not,  with  reason-'  78  607 
able  diligence,  have  discovered  and  produced  at  the  trial.  74  270 

5.  Excessive  damages,  appearing  to  have  been  given  Z^  ^^^ 
under  the  influence  01  passion  or  prejudice ;  jd  .'Sc 

6.  Insufficiency  of  the  evidence  to  justify  the  verdict  or        *" 
otlier  decision,  or  that  it  is  against  law; 

7.  Error  in  law,  occurring  at  the  trial  and  excepted  to  by 
the  party  making  the  application. 

NEW  TRIAL. 

AdmlMJoni  preventing— see  Estoppel.    Affidavits— on  motion 

to,  lec.  659,  subd.  1  and  note;  also  see  Ghrounds,  infrut  subd.  2,  4. 

i^ipeal— u  affecting,  sec.  63n.   Application  for— mode  of,  sees.  658, 

(58;  and  see  Motion  fob.  Argument  for— see  mkler  Motion  fob. 

Chance,  resort  to— sec.  657,  subd.  2,  and  note  under  Gbounds,  infra. 

Conflict  of  evidence— effect  of,  see  Grounds,  note,  infra,  subd.  6. 

Damages,  excessive— sec.  657,  subd.  5,  and  note  under  Grounds, 

Wra.  Defined— sec.  656.    Diligence— prdoC.  of,  see  Grounds  note/ 

^ra,  subd.  4:  in  prosecution,  sec.  660  and  note.   Discretion— exten- 

Mye,  abuse  of  alone  causes  interference,  2  Cal.  177,353;  5  CaL84:  10  CaU 

»1;  llCaL340;  12  Gal.  432;  ISCaL  35,90,501:  16  Cal.  357:  17  Cal. 92, 285, 

416: 18 OaL  203]  20  Cal.  1%:  21  Cal.  413 ;  22  Cal.  82:  23  Gal. 243 ;  26 Cal. 581 ; 

^Cal.fi3S:  »  Cal.  226;  33  Cal.  622;  41  Cal.  467;  48  Cal.  646:  49  Cal.  250; 

Kem  Valley  Bank  v.  Chester,  June  3rd,  1880;  also  see  subd.  I  of  this 

Bection.  and  under  Grounds  tnfra,note  to  same,  and  to  subd.  3  J,  and 

6:  in  other  matters,  15  Cal.  23;  19  Cal.  605;  22  Cal.  43;  Parrot  v.  Floyd, 

April  nth,  1880»  5  Fac.  C.  L.  J.  333.   Equity,  in-^xtent  of  interference, ' 

KC.47Sn:  5 Cal.  400,  44d:  7  GaL  50:  29  Cal.  444;  33  CaL  31;  41  Cal. 247, 318; 

{M2al.234:  practice,  7  Cal.  50;  14  Cal.  223;  18  Cal.  42;  49  Cal.  126;  50  Cal. 

w>  finors  in  law— sec.  657,  subd.  7,  and  note  under  Grounds,  infra. 

Sitoppel— by  admissions  on  record,  40  Cal.  92.   Exceptions— sec.  646n : 

OQbill  of,  sec.  659,  subd.  2.  Granting— see  Osder  fob.  Grounds  of— 

'Miu>te,<f^ra.  Inrafficiency  of  evidence  for— sec.  657,  subd.  6,  and 

note  imder  Grounds,  ii^a.  Intendments— favoring  proceedings  be- 
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low,  see  see.  53ii ;  alao  Disobetiov,  «aipra.  Xrregnlaritfy  for  aec.  657, 
sabd.  1,  and  see  note  nnder  Gronndsi  infra,  Law^verdlcfc  as^ftinst, 
sec.  657, snbd.  7,  and  note  under  Grotinds,  infra',  errors  In,  see  tbat 
head,  <tfpra.  lyiinates  of  court,  on— sec.  639,  sabd.  4,  sec.  660.  Mis- 
conduct of  jurjr— sec.  657,  snbd.  2,  and  see  note  under  QroTmd8,ff0vx. 
Motion  for— argument  on,  see  under  Hbarino,  sec.  660n;  47  GaL  162: 
court's  Instance,  at,  sec.  662:  heariiM?,  sec.  660:  necessary,  when,  8  ObL 
101;  14Cal.81:  15Cal.375;  18  Cal.3»4;  19  GaL  302 :  88  GaL  72:  notice  of, 
sec.  659:  papers  ou,  sec.  658:  questions  on,  47  Gal.  162.  Newly-dis- 
covered evidence  for— sec.  657,  subd.  4,  and  see  note  under  Grounds, 
infra.  Notice  of  motion  for— sec.  653.  Order,  for— effect  of,  33  GaL  407; 
43  Gal.  452:  made  on  terms,  1  Gal.  378;  13  Gal.  54;  46  GaL  576;  47  Gal.  264; 
43  Cal.  132.  Statement,  for— sec.  65:),  subd.  3  and  note :  on  appeal  from 
ruling  as  to,  sec.  631  and  note.  Substantial  rights— interference  witb, 
sec.  157,  and  see  Grounds,  infra,  subd.  7.  Surprise,  for— sec  657, 
subd.  3,  and  note  under  Grounds,  ti^ra.  Waiver  of— 8  Gal.  510:  47 
Cal  164 

GROUNDS  FOR  NEW  TRIAL. 

Subdivision  l.  Irregularity  in  proceedings— QT^ozcf—seeABUSB 
OP  Discretion,  etc.,  infra,  and  1  Gal.  102, 131;  14  Gai.  661;  23  Gal.  385; 
27  GaL  228:  35  GaL  346;  47  GaL  76:  51  GaL  468;  Preston  v.  Eureka  A.  S. 
Go.  Feb.  23rd,  1830,  5  Pac.  G.  L.  J.  52;  Estate  of  Brooks,  March 
31st,  1830,  5  Pac.  G.  L.  J.  236.  Of  juru—i  GaL  274;  9  GaL  529;  10  Gal. 
196;  12  Gal.  483:  16  Gal.  77;  20  Gal.  432;  21  Gal.  337;  22 Gal. 348;  29Gal.257; 
43  CaL  137 ;  43  Gal.  1 14 :  and  for  misconduct  of  Jury,  see  subd.  2  and  note, 
infra.  Of  adverse  party— nee  Abuse  of  discretion,  etc.,  infra.  Abuse 
of  discretion,  or  prejudicial  order,  10  Gal.  464;  11  GaL  161 ;  and  see  Dis- 
cretion, under  New  Trial,  supra. 

Subdivision  2.  Misconduct  of  jury- TTAo/  constitutes,  6  Cal.  228; 
9  GaL  529;  10  Gal.  92;  21  CaL  337;  33  Gal.  370, 625;  40  GaL  603;  41  GaL  238; 
46  Gal.  355.  Chance,  resort  to,  determination  of,  5  GaL  44;  23  GaL  40; 
25  CaL  397, 460;  83  Gal.  4!i5:  affldavlts  showing,  sufficiency  of,  5  GaL  44; 
40 CaL 274:  impeachinpr  verdict, seel  CaL 403;  4  CaL  102;  5  GaL 40, 44; 
15  Cal.  70;  25 Gal.  397, 4i>0;^3  CaL  257;  49  CaL  274;  50  GaL 438;  53  Gal. 491. 

SUBDIVISION  3.  SnxipTiae—WTiat  constitutes,  a  Csd.  137;  6  Cal.  228;  9 
GaL  568;  10  GaL  523;  13  GaL  220;  21  GaL  397;  22  GaL  160:  24  GaL  85;  28 
GaL:i35;  35  Cal.  346;  3.1  GaL  447;  40  CaL  264,  (i57:  41  CaL  494;  Preston  v. 
Eureka  A.  S.  Co.,  Feb.  23rd,  1880.5  Pac.  C.  L.  J.  62.  Abuse  of  discre- 
tion, required,  2  GaL  183;  15  Cal.  501 ;  16  CaL  85;  19  Cal*  355:  80  GaL  226; 
4 J  Cal.  6^9;  and  see  under  New  Trial,  supra.  Showing  of,  when  sufB- 
cieiit,  see  What  constitutes,  supra,  and  following  heads :  Material  injury, 
6  CaL  238:  17  GaL  385;  19  Gal.  28;  24  Cal.  237:  29  CaL  562;  32  Gal.  208: 
Jieli^,  exhausted,  7  CaL  40;  11  GaL  21;  17  Gai.  385:  20  Gat.  442;  29  GaL 
605;  38  Gal.  456;  89  Cal.  555:  47  Cal.  416;  Kern  Valley  Bank  v.  Chester, 
June  3d,  1880, 5  Pac.  C.  L.  J.  500:  Ordinary  prudence,  observance  of,  1 
GaL  429 ;  3  Gal.  1 13 ;  10  GaL  510 ;  21  CaL  397 ;  29  Cal.  605.  Accident,  see  pre- 
vious notes  on  this  subdivision,  and  49  Cal.  669. 

SUBDIVISION  4.  Newly -discovered  evidence  — ^otp^ni/  <^f,  con- 
tents of  affidavits,!  Cal.  180, 42J;  3  CaL  55, 113.396;  11  Cal.  194;  35  Gal. 
684;  Stoakes  v.  Monroe,  36  CaL  383:  38  CaL  194;  50  Gal.  632.  Material, 
see  Cumulative.  Diligence,  proof  of, 6  GaL  164;  It  Gal.  104,  212;  22  Cal. 
160;  33  Gal.  99;  39  CaL  585;  40  Gal.  74;  45  Cal.  92, 337.  Cumulative,  not 
merely,  see  sec.  1838:  5  CaL  342;  6  GaL  228:  7  Gai.  40;  22  Gal.  160, 596;  23 
Gal.  i\9\  24  GaL  513:  34  Gal.  515;  35  Gal.  41;  38  GaL  456,  584;  41  Cal.  494; 
4>  C  1. 337 ;  47  Gal.  134, 194, 204 ;  49  GaL  250.  Too  late  for  trial,  7  Cal.  418. 
Discretion  of  court  below,  4  GaL  345;  16  Cat.  173:  23  Gal.  243;  41  Cat.  463; 
an<l  see  Abuqb  ov  Disobbtion,  under  New  Trial,  supra.  In  equUw, 
5  Cal.  399.  t     ^  r:t     w 
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§  658.  When  the  npplicatlon  is  made  for  a  caiiae  nwD' 

:   tioDed  in  ttie  first,  necond,  third,  and  fourth  aabdiTieions  . 

I   of  the  Inst  sectioD,  it  must  be  made  upon  afBdavits;  foe 

any  other  cause  it  mav  be  made,  at  the  option  of  the  tnor- 

ing  party,  either  upon  the  minatea  of  thacf— ' 


„.   ceptions,  or  a  statement  of  the  Case,  prepared  W 

hereinafter  provided.     [In  effect  July  Ist,  1874.] 


nica        §  WS'  1^8  party  intending  t< 
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the  conrt  or  referee,  if  the  action  were  tried  without  a 
r,  file  with  the  clerk  and  serve  upon  the  adverse  party 

notice  of  his  intention,  desiffnating  the  grounds  upon 
rhich  the  motion  will  be  maae,  ana  whetlier  the  same 

U  be  made  upon  affidavits  or  the  minutes  of  the  court, 
^r  a  bill  of  exceptions,  or  a  statement  of  the  case: 

1.  If  the  motion  is  to  be  made  upon  affidavits,  the  mov- 
_  party  must,  within  ten  days  after  serving  the  notice, 
such  further  time  as  the  court  in  which  the  action  is 

ioding,  or  a  judge  thereof,  may  allow,  file  such  affidavits 
ith  the  clerk,  and  serve  a  copy  upon  the  adverse  party, 
^  rlio  shall  have  ten  days  to  file  counter  affidavits,  a  copy 
'of  which  must  be  served  upon  the  moving  party. 

2.  If  the  motion  is  to  be  made  upon  a  bill  of  exceptions, 
&nd  no  bill  has  already  been  settled  as  hereinbefore  pro- 
vided, the  moving  party  shall  have  the  same  time  after 
service  of  the  notice  to  prepare  and  obtain  a  settlement  of 
a  bill  of  exceptions  as  is  provided  after  the  entry  of  judg- 
ment, or  after  receiving  notice  of  such  entry  by  sec.  650, 
and  the  bill  shall  be  prepared  and  settled  in  a  similar 
manner.  If  a  bill  of  exceptions  has  been  already  settled 
and  filed,  when  the  notice  of  motion  is  given,  such  bill 
shall  be  used  on  the  motion. 

3.  If  the  motion  is  to  be  made  upon  a  statement  of  the 
case,  the  moving  party  must,  within  ten  days  after  service 
of  the  notice,  or  such  further  time  as  the  court  in  which 
the  action  is  pending,  or  the  judge  thereof,  may  allow, 
prepare  a  draft  of  the  statement,  and  serve  the  same,  or 
a  copy  thereof,  upon  the  adverse  party.  If  such  pro- 
posed statement  be  not  agreed  to  by  the  adverse  party,  he 
must,  within  ten  days  thereafter,  prepare  amendments 
thereto,  and  serve  the  same,  or  a  copy  thereof,  upon  the 
moving  party.  If  the  amendments  be  adopted,  the  state- 
ment shall  be  amended  accordingly,  and  then  presented 
to  the  judge  who  tried  or  heard  the  cause,  for  settlement, 
or  be  delivered  to  the  clerk  of  the  court  for  the  judge.  If 
not  adopted,  the  proposed  statement  and  amendments 
shall,  within  ten  days  thereafter,  be  presented  by  the 
moving  party  to  the  judge,  upon  five  days*  notice  to  the 
adverse  party,  or  delivered  to  the  clerk  of  the  court  for 
the  judge ;  and  thereupon  the  same  proceedings  for  the 
settlement  of  the  statement  shall  be  taken  by  the  parties, 
and  clerk,  and  judge,  as  are  required  for  the  settlement  oi 
bills  of  exception  by  sec.  G50.  If  the  action  was  heard  by 
a  referee,  the  same  proceedings  shall  be  had  for  the  settle- 
ment of  the  statement  by  him  as  are  required  by  that 
section  for  the  settlement  of  bills  of  exception  by  a  ref- 
eree.   If  no  amendments  are  served  within  the  time  des- 
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ignated,  or,  if  served,  are  allowed,  tbe  proposed  statement 
and  amendments,  if  any,  may  be  presented  to  the  jadge 
or  referee,  for  settlement,  without  notice  to  the  adveise 
party.  When  the  notice  of  the  motion  designates,  as  the 
^ound  of  the  motion,  the  insafficiency  of  the  evidence  to 
justif  V  the  verdict  or  other  decision,  the  statement  shall 
specify  the  particulars  in  which  such  evidence  is  alleged 
to  be  insufficient.  When  the  notice  designates,  as  the 
ground  of  the  motion,  errors  in  law  occurring  at  the  trial, 
and  excepted  to  by  the  moving  party,  the  statement  shall 
si^ecify  tne  particular  errors  upon  which  the  party  will 
rely.  If  no  such  specUScations  be  made,  the  statement 
shall  be  disregarded  on  the  hearing  of  the  motion.  It  is 
the  duty  of  the  judge  or  referee,  in  settling  the  statement, 
to  strike  out  of  it  all  redundant  and  useless  matter,  and 
to  make  the  statement  truly  represent  tbe  case,,  notwith- 
standing the  assent  of  tlie  parties  to  such  redundant  or 
useless  matter,  or  to  any  inaccurate  statement.  When 
settled,  the  statement  shall  be  signed  by  the  judge  or  ref- 
eree, with  his  certiticate  to  the  effect  that  the  same  is 
allowed,  and  shall  then  be  filed  with  the  clerk. 

4.  When  the  motion  is  to  be  made  upon  the  minutes  of 
the  court,  and  the  ground  of  tbe  motion  is  the  insuffi- 
ciency of  the  evidence  to  justify  the  verdict  or  other  de- 
cision, the  notice  of  motion  must  specify  the  particulars 
In  which  the  evidence  is  alleged  to  be  insufficient;  and,  if 
the  ground  of  the  motion  be  errors  in  law  occurring  at  tbe 
trial,  and  excepted  to  by  the  moving  party,  the  notice 
must  specify  the  particular  errors  upon  which  the  party 
will  rely.  If  the  notice  do  not  contain  the  specifications 
heife  indicated,  when  the  motion  is  made  on  the  minutes 
of  the  court,  the  motion  must  be  denied.  [In  effect  July 
1st,  1874.] 

Within  ten  days— see  NoTiOB  of  Motiok,  infn». 
Verdict  of  jury— sees.  624-628. 

Notice  of  decl8lon-30  Cal.  123;  33  CaL208;  43  Cal.820;  60Cal.375: 
meaning  of  "  decision,"  see  49  Gal.  565. 

Notice  of  motion  for  new  trial— fTnVrcn,  innst  be,  24  Cat  354,364. 
Abandonment,  19  Cal.  602.     Waiver,  0  Cal.  76;  23  Cal.  151 ;  41  Gal.  619:  ^ 


\ 


of  time,  sec.  1054:  exccptinp;  to  court  commissioner's  report,  sec.  299» 
subcl.  2.    Designating  ground*,  see  Sf  ECIFYINO  Pastioulass,  note, 
infra. 
Froceedings,  limited  time  for -II  Gal.  132;  27  Gal.  491;  28  Gal.  262;  43 

Gal.  820, 482;  60  Gal.  370;  52  Cal.  664:  extensions  of  time,  sec.  la'M;  41  Cal- 
CaS;  43Gal.320. 

Specifying  particiilara-27  Cal.  415;  28  Cal.  812;  30  Gal.  229;  32  Cal. 

802,639;  31  Cal.  SO, 624: -86  GaL  117;  37  Gal.  263, 381;  38  Cal.  201, 278;  39CaL 
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2&1,7(X);  40  Cal.77.639;  41  Cal.  296;  42  Cal.  439;  43  Cal.  274,998;  44  Cal.  210. 
246.284;  46  Gal.  3.  S3, 630;  47  Cal.  19. 416;  43  Cal.  614:  49  Cal.  42, 146. 166, 
140.524:  60  Cal.  120, 187;  51  Cal.  221;  JEllder  v.  Edgar,  Feb.  6th,  1880, 4  Fac. 
C.  L.  J.  646;  Preston  v.  Hearst,  March  16th.  1880,  S  Pac.  C.  L.  J.  128; 
Thompson  v.  Patterson,  April  23rd,  1880, 6  Pac.  C.  L.  J.  390. 

SuBDiYiBiON  1.  Affidavits— time  for  filing,  see  Pbooeedinos, 
IiuiTSD  TiMB  FOB,  noto.  supra:  further  time.  sec.  1054:  filing,  etc., 
of  papers,  sec.  1010  et  seq^  indorsement,  43  Cal.  642. 

SuBDiviBlON  2.  Bill  of  ezceptioBS— settlement,  requisites,  etc., 
see  sec.  650n,  sees.  649-663:  filed  before  signed,  49  CaL  665:  specifying 
particulars,  see  note,  supra, 

SvBDivisioir  3.  Statement— preparation  and  settlement  of,  44  Cal. 
210;  50  Cal.  120;  and  compare  sec.  (idtfand  notes:  engrossed  statement, 
incorporating  amendments,  23  Cal.  461 ;  Smith  v.  Davis,  May  19th,  1880, 

fi    b  Pac.  C.  L.  J.  449 :  judge's  certificate,  sec.  661n ;  13  Cal.  170;  44  Cal.  246; 

.  and  compare,  14  Cal.  194 :  clerk's  duty,  13  Cal.  170;  40  Cal.  142 :  mistake 
as  to,  42  Cal.  236:  44  Cal.  210 :  omission  in,  34  Cal.  506 :  striking  out,  im- 
proper,  43  Cal.  110 :  time  for  filing,  47  CaL  164 ;  51  Cal.  172 ;  and  see  Fbo* 
csBDiSQBt  supra:  specif ying  particulars,  see  note,  fupro.*  reserving 
objection,  43  Cal.  320. 

Subdivision  4.  Minutes  of  court— motion  on,  sec.  660:  specifying 
particulars,  see  note,  supra. 

If  §  660.  The  a^lication  for  a  new  trial  shall  be  heard  at 
L^  tlie  earliest  practicable  period  after  notice  of  the  motion, 
*  if  the  motion  is  to  be  heard  upon  the  minutes  of  the  court, 

and  in  other  cases,  after  the  affidavits,  bill  of  exceptions, 
^  or  statement,  as  the  case  may  be,  are  filed,  and  may  be 
,  brought  to  a  hearing  upon  motion  of  either  party.  On 
jD  such  hearing  reference  may  be  had  in  all  cases  to  the 
K  pleadings  %nd  orders  of  the  court  on  tile,  and  when  the 
P   motion  is  made  on  the  minutes,  reference  may  also  be  had     ^^^ 

to  any  depositions,  documentary  evidence,  and  phono-      ^^^ 

graphic  report  of  the  testimony  on  file.    [In  effect  July    qq  264 

1st,  1874.] 

Earliest  practicable  period-^-dlUgence  required,  27  Cal.  413;  32  Cal.  66 1 
ffiS;  45  Cal.  669:  discretion  of  court,  87  Cal.  236;  39  CaL  434;  44  CaL  889:  ccp 
Waiver,  47  CaL  645.  90  264 

Brought  to  a  hearing— see  Waiveb,  under  preceding  note.  ^'^    ^ 

Hearing— ilnrumenff  orif  28  Cal.  99;  47  CaL  163;  49  Cal.  46.  Premature 
order  on,  41  CaL  831 ;  42  CaL  218, 863.   Dismissca  on  motion,  48  Cal.  646. 

§  661.  The  judgment  roll  and  the  affidavits,  or  bill  of    ^^^ 
exceptions,  or  statement,  as  the  case  may  be,  used  on  the  %  i^ 
bearing,  with  a  copy  of  the  order  made,  shall  constitute 
the  record  to  be  used  on  appeal  from  the  order  granting      661 
or  refusing  a  new  trial,  unless  the  motion  be  made  on  the       ccp 
minutes  oi  the  court,  and  in  that  case  the  judgment  roll    1^5 
and  a  statement  to  be  subsequently  preparea,  with  a  copy 
of  the  order,  shall  constitute  the  record  on  appeal.    Such 
subsequent  stateident  shall  be  proposed  by  the  party  ap- 
pealing, or  intending  to  appeal,  within  ten  davs  after  the 
entry  of  the  order,  or  such  further  time  as  the  court  in 
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which  the  action  is  pending?,  or  a  iadge  thereof,  may 
allow,  and  the  same  or  a  copy  thereof  be  served  upon  the 
adverse  party,  who  shall  have  ten  days  thereafter  to  pre- 
pare amendments  thereto,  and  serve  the  same,  or  a  copy 
thereof,  upon  the  party  appealing,  or  intending  to  appeal ; 
and  thereafter  proceedings  shall  be  had,  and  within  like 

Eeriods,  for  the  settlement  of  the  statement  as  provided 
y  sec.  659,  but  the  statement  shall  only  contain  the 
grounds  argued  before  the  court  for  a  new  trial,  and  so 
\  much  of  the  evidence  or  other  matter  as  may  be  necessary 

to  explain  them ;  and  it  shall  be  the  duty  of  the  judge  to 

661  exclude  all  other  evidence  or  matter  from  the  statement. 
^<^P^      [In  effect  July  1st,  1874.] 

57  298         Judgment  roU-Hsec.  670;  Thomas  v.  Anderson,  Hay  26th,  1880, 5  Pac 
,    64  694        C.L.J.415. 
I  66  405         Affidavits,  biU  of  eatceptionsi  statemrat— sec  650,  sabds.  1,  2,  S, 

gg    28      and  notes. 

69    78  Minutes  of  court— sec.  660. 

78  885  Statement  on  appeal— Con/«f?^<  required,  8  GaL  618;  10  CaL  300;  11 

79  688  Gal.  214, 339;  12  Cal.  280;  13  Gal.  50;  15  Gal.  359;  44  Gal.  326;  45  Gal.  112; 
81  639  47  Cal.  427;  48  Gal.  35, 540:  quantity  of  evidence,  see  48  Gal.  619.    Time 

myseribedas  to,  8  Gal.  322 ;  12  Gal.  412,  and  see  Pbocbkdinos,  LnnTKD 

662  TiMB  FOB,  sec.  659n.    Judge's  certijicate»  47  Gal.  626.    Specifying  par- 
P(.^        tieulara,  sec.  659n.    Appeal  from  order  a$  to  new  trials  sec.  i&6,  subd.  3, 

I '    g^  ^94      and  notes.    Record  on  appeal,  49  Gal.  146. 

74   59        g  652.  The  verdict  of  a  jury  may  also  be  vacated,  and 
gg2      a  new  trial  granted  by  the  court  in  which  the  action  ia  . 
I      ccp      pending,  on  its  own  motion,  without  the  application  of 
t    91  212     either  of  the  parties,  when  there  has  been  such  a  plain 
-   disregard  by  the  jury  of  the  instructions  of  the  court,  or  the 
evidence  in  the  case,  as  to  satisfy  the  court  that  the  verdict 
was  rendered  under  a  misapprehension  of  such  instruc- 
tions, or  under  the  influence  of  passion  or  prejudice.  The 
order  of  the  court  may  be  reviewed  on  appeal  in  the  same 
manner  as  orders  made  on  motions  for  a  new  trial,  and  a 
statement  to  be  used  on  such  appeal  may  be  prepared  in 
the  same  manner  as  statements  after  a  motion  is  heard 
upon  the  minute^  of  the  court,  as  provided  in  sec.  661. 
[In  effect  July  1st,  1^74.] 

_         §  663.    Eepealed.    [In  effect  April  15th,  1880.] 

663 

ccp  .  ■>  -     .     . 
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940 

Sixty  da78-22  Gal. 650;  30  Cal.  11, 280;  31  CaL  207;  35  Cal.  216;  38  CaL  .9^'J> 

286;  43  Cal.  482»  625. 636;  61  Cal.  417 ;  63  Cal.  630.  i^  ^^ 

t  ^  940.  An  appeal  is  taken  by  filing  with  the  clerk  of  51  417 

!  the  court  in  which  the  judgment  or  order  appealed  from  J'^  '^^^ 

^^  entered,  a  notice  stating  tbe  appeal  from  tne  same,  oc  ;^  ^ 

!748ome  specific  part  thereof,  and  serving  a  similar  notice  on  J^^  V.\q 

||7the  adverse  party  or  his  attorney.    The  order  of  service  gy  281 

.   is  immaterial,  but  the  appeal  is  ineffectual  for  any  pur-  «2  517 

:  pose  unless  within  five  days  after  service  of  the  notice  of  63  280 

^   appeal,  an  undertaking  be  filed,  or  a  deposit  of  money  be  63  385 

}  made  with  the  clerk,  as  hereinafter  provided,  or  the  uu-  JjJ  .^ 

dertaking  be  waived  by  the  adverse  party  in  writing.  [In  %  ^}, 

effect  July  Ist,  1880.]  Jg  ]J*U 

Appeal,  steps  of— before  Code,  8  Gal.  133. 340;  9  Gal.  641 ;  10  Cal.  31.  m  200 

Votice  of  appeal-IleQui9{tes,2i  Cal.  364;  29  Cal.  224;  32  Cal.  160;  35  i^  3'28 

Gal.  289;  40  Cal.  ilA.    To  whom  ffiven»SS  Cal.  637.    Filing  and  serving  <)8  344 

order  immaterial,  but  both  same  day,  since  Code,  46  Cal.  (idO ;  46  Cal.  567:  69    82 

previously  otherwise,  10  Cal.  185 :  42  Cal.  402 ;  before  Code,  prior  service  71  2IX1 

improper.  10  Gal.  81 ;  24  Cal.  94, 229;  26  Cal.  262;  30  Cal.  627:  22  Cal.  475;  70  1  (ju 

«  Cal.  317;  34  Cal.  618;  42  Cal.  278.    Service^  on  attorney.  1  Cal.  244 ;  35  ri  T^ 

CaL  184;  33  Cal.  150:  and  generally,  see  sec.  1010  et  sea.:  formerly  none  Xr  ivn 

in  probate  appeals,  34  CaJ.  686;  but  see  sec.  1714.    Chven  too  late,  effect  ^r  rlx 

on  appeal,  22  Cal.  660;  60  Cal.  94.    Stipulation  €U  to  filing*  29  Cal.  460.  *Ji  -y^^ 

Undertaking  on  B.^^esX—Reguirements  of,  sec.  941,  and  notes.    Un-  Z?  HI 

necessary,  token,  sees.  965, 1058.     Within  five  days,  15  Cal.  883, 386;  42  CaL  •  79  249 

?77:  and  not  before  notice  of  appeal  given,  10  Cal.  480;  16  Cal.  4i3;  19  80    ()8 

Cai.77:  24  Cal.  609;  42  Cal.  276;  46  Cal.  650:  within  time  limited  for  81  245 

^peal,  51  Gal.  417.   Ineffectual  appeal,  not  to  be  dismissed,  62  Cal.  326.  88  137 

Szceptim  to  sureties,  time  for,  sec.  648  and  notes.  8:^  -^  , 

*•§  941.  The  undertaking  on  appeal  must  be  in  writing,  ^  '^^* 

k  f-nd  must  be  executed  on  the  part  of  the  appellant,  by  at  941 

P  least  two  sureties,  to  the  effect  that  the  appellant  will  pay  ^.^p 

ftll  damages  and  costs  which  may  be  awarded  against  98  626 
f    him  on  the  appeal,  or  on  a  dismissal  thereof,  not  exceed- 

I    ing  three  hundred  dollars;  or  that  sum  must  be  deposited  941 

with  the  clerk  with  whom  the  judgment  or  order  was  ccp 

I    entered,  to  abide  the  event  of  the  appeal.  52  023 

trndertaking  on  apveal—Filinff,  time  for,  sec.  940  and  note ;  and  see  ^  ]^.i 

jec.  1854;  15  Gal.  31 :  proof  of,  8  Cal.  130.    Sufficiency  of.  sec.  954;  5  CaL  Ji  S^ 

7  ;  7  Cal.  244;  9  Cal.  33 ;  10  Cal.  186:  13  Cal.  502, 606 ;  15  Cal.  3 1 ;  18  Cal.  402 ;  ^  -^Sb 

21  Cal. 612;  23 Gal.  136, 626;  42Cal.32.    Xta6i7t7won,9CaL278;  lOCal.617;  63  3S4 

13GaL  853;  16  Gal.  69;  23  Gal.  159, 268;  29  Cal.  138;  33  Cal.  161 ;  38  CaL 596;  64  232 

48  Cal.  463;  Crane  v.  Weymouth,  March  31st,  1880, 6  Pac.  0.  L.  J.  315.  64  475 

£((reft'e(,  paying  Judgment,  sec.  1059;  63  CaL  616:  justification  of,  sec.  (57  215 

vu  and  noXA.^Buit  by  assignee,  6  CaL  8/.  ^9  242 

Deposit  with  cleric— sec  048,  also  sees.  573, 2104.  71  21  j; 

Undertakings  generally— 2;ta&i7t72^,  attachment,  13  Cal.  653;  44  CaL  72  159 

168:  crlmhial  case,  8.  F.  v.  Bandall.  March  23rd,  1880,  5  Pac.  C.  L.  HA)  45:3 

£.194:  executor,  20  Cal.  98:  injonction,  3  Cal.  218:  4  Cal.  88;  9  CaL  81  228 
S85: 10  CaL  853, 890:  13  Cal.  636, 638;  26  Cal.  170;  28  Cal.  11 :  law  not  re- 

Jpiredby,20  CaL  628:  parties  suing,  2  CaL  562:  7  Cal.  651;  9  CaL  236. 
Jare^,  justification  of,  18  Cal.  121:  liability  of.  Civil  Code,  sec.  2836: 
17  CaL  S06;  26  CaL  635 :  q^^fication,  sec.  1058 :  subrogation,  see.  709. 

CoDB  Crr.  Pboo.— 90. 
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8  942.  If  the  appeal  be  from  a  judgment  or  order! 


0^2      directing^tbe  payment  of  money,  it  does  not  stay  the  es 
97^351     taking  be  executed  on  the  part  of  the  appellant,  by  two  oi 


cution  of  the  judgment  or  order  unless  a  written  under^ 


97  48G     more  sureties,  to  thb  effect  that  they  are  bound  in  doubl 

98  44:^     the  amount  named  in  the  judgment  or  order;  that  if  th 
98  627     judgment  or  order  appealed  from,  or  anv  part  thereof,  b 

affirmed,  or  the  appeal  be  dismissed,  the  appellant^  ^H 
pay  the  amount  directed  to  be  paid  by  the  judgment  oi 
order,  or  the  part  of  such  amount  as  to  which  the  jadg, 
.^'^      ment  or  order  is  aiBrmed,  if  affirmed  only  in  part,  and  all! 
52  i!*>8    d^Q^^ges  and  costs  which  may  be  awarded  against  thel 
54  184    appellant  upon  the  appeal,  and  that  if  the  appellant  doesr 
54  4U4    not  make  such  payment  within  thirty  days  aiter  the  filing 
50  I'vs    of  the  remittitur  from  the  Supreme  Court  in  the  court 
57  2:^:^    from  which  the  appeal  is  taken,  judgment  may  be  entered 
*!!J  !i^;'    ou  motion  of  the  respondent  in  his  favor  against  the  sore- 
n  MM    ^^®^»  ^^^  8\ich  amount,  together  with  the  interest  that  may! 
(^7  i<)9    ^^  ^^^  thereon,  and  the  damages  and  costs  which  may  be 
67  220    awarded  against  the  appellant  upon  the  appeal.    If  the 
(')7  5S1    judgment  or  order  appealed  from  be  for  a  greater  amount 
()9  242    than  two  thousand  aollars,  and  the  sureties  do  not  state 
71  21K)    in  tiieir  affidavits  of  justification  accompanying  the  under- 
i\   r^.    taking,  that  they  are  each  worth  the  sum  specified  in  the 
f;^  olJ>    undertaking,  the  stipulation  may  be  that  the  judgment  to  | 
.so  453    be  entered  against  the  sureties  shall  be  for  such  amounts 
81  228   only  as  in  their  affidavits  they  may  state  that  they  are 
H8  4:i4   severally  worth,  and  judgment  may  be  entered  against  the 
sureties  by  the  court  from  which  the  appeal  is  taken,  pur- 
i)4S     suant  to  the  stipulations  Iierein  designated.    When  the:| 
^ci>    judgment  or  order  appealed  from  is  made  payable  in  a 
i*ili  im  specified  kind  of  money  or  currency,  the  judgment  en- 
100  101  iQYed  against  the  sureties  upon  the  undertaking  must  be 
made  payable  in  the  same  kind  of  money  or  cuixenoy. 
9J2      [In  effect  July  1st,  1880.] 

1C5  414      Undertaking  to  stay  execution— 10  CaL  336;  13  GaL598;  ISCaL  974* 

107  195   25  Cal.  337;  40  Cal.  278;  49  Cal.  72, 351;  HOI  v.  Finnlgan,  April  6th,  1880. 

6  Pac.  C.  i.  J.  301.  ' 

Judgment  affirmed— or  appeal  dismissed,  6  CaL  170;  15  Gal.  827;  29 
Cal.  138. 
Specified  kind  of  money— eec.  667  and  notes. 

04 3  §  ^^*  ^^  ^^^  judgment  or  order  appealed  from,  direct 
^(.p  the  assignment  or  delivery  of  documents  or  personal 
S<j  443  property,  the  execution  of  the  judgment  or  order  cannot 
be  stayed  by  appeal,  unless  the  things  required  to  be 
assigned  or  delivered  be-  placed  iu  the  custody  of  sucb 
officer  01  receiver  as  the  court  may  appoint,  or  unless  an 
undertaking  be  entered  into  on  the  part  of  the  appellant, 
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X9±tb.  at  least  two  sareties,  and  in  such  amount  as  the    043 
court,  or  a  judge  thereof,  may  direct,  to  the  effect  that    ecp 
tbe  appellant  will  obey  the  order  of  the  appellate  court,   ^'-^  ^'^3 
upon  the  appeal.    [In  effect  March  0th,  1880.]  ^  ^*J 

XSeceiver— sec.  564.  i  «  /-..,  G9 ''42 

XSTndertaking— sec.  941.  J  "^  ^"^     (^  1^1  2^8 

g  944.  If  the  judgment  or  order  appealed  from  direct  t^>n44 
tlie  execution  of  a  conveyance  or  other  instrument,  the  h'cop 
execution  of  the -judgment  or  order  cannot  be  stayed  by  ;  52  & 
tlie  appeal  until  the  instrument  is  executed  and  deposited    54  lh4 
ij»i.t;lL  the  clerk  with  whom  the  judgment  or  order  is  en-    07  .">81 
tered,  to  abide  the  judgment  of  the  appellate  court.  ^'^  ^f^ 

-    g  945.  If  the  judgment  or  order  appealed  from  direct 
tlie  sale  or  delivery  of  possession  of  real  property,  the  ex-     ®45 
ecution  of  the  same  cannot  be  stayed,  unless  a  written    ^^^Ro 
andertaking  be  executed  on  the  part  of  the  appellant,    5f  ^r'j 
vritli  two-  or  more  sureties,  to  the  effect  that  during  the    gg  444 
possession  of  such  property  by  the  appellant,  he  will  not    67  681 
conunit,  or  suffer  to  be  committed,  any  waste  thereon,    69  242 
and  that  if  the  judgment  be  affirmed,  or  the  api)eal  dis-    71  1U2 
missed,  he  will  pay  the  value  of  the  use  and  occupation    Jl  296 
of  the  property  from  the  time  of  the  appeal  until  the  de-   ]^  J^ 
livery  of  possession  thereof,  pursuant  to  the  judgment  or  1  ^V  S« 
order,  not  exceeding  the  sum  to  be  lixed  by  the  judge  of  ^^^--^^ 
the  court  by  which  the  judgment  was  rendered  or  order  ,  945 
made,  and  which  must  be  specified  in  the  undertaking,     cop 
Wlien  the  judgment  is  for  the  sale  of  mortgaged  premises,   84   87 
and  the  payment  of  a  deficiency  arising  upou  the  sale,  the  ^ 
undertaking  must  also  provide  for  the  payment  of  such     9^5 
deficiency.  i05'Si4 

Realty,  sale  or  deliverjr  of  possession  of— 21  Cat.  233;  England  v,   107  195 
l^ewis,  25  Gal.  337;  29  Cal.  11 ;  38  CaL  mi  undertaking,  sec.  941. 

'W'aBte— sees.  745, 746.  ,    946 

§  946.  Whenever  an  appeal  is  perfected,  as  provided  in  47  585 
the  preceding  sections  of  this  chapter,  it  stays  all  further  49   74 

Sroceedings  in  the  court  below  upon  the  judgment  or  or-  S'-J  '"^ 
er  appealed  from,  or  upon  the  matters  embraced  therein, 
and  releases  from  levy  property  which  has  been  levied 
upon  under  execution  issued  upon  such  judgment;  but  65  3J3 
the  court  below  may  proceed  upon  any  other  matter  em-  67  377 
braced  in  the  action  and  not  affected  by  the  order  a]>  70  294 
pealed  from.  And  the  court  below  may,  in  its  discre-  72  198 
tion,  dispense  with  or  limit  the  security  required  by  this  72  573 
chapter,  when  the  appellant  is  an  executor,  administra-  \  ^^  .  ^r, 
i^r,  trustee,  or  other  person  acting  in  another's  riglit.  l^^  :]ojj 
An   appeal  does  not  continue  in  lorce  an  attachment  "^  -  T" 
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unless  an  undertaking  be  executed  and  filed  on  the  part 
of  the  appellant,  by  at  least  two  sureties,  in  doable  the 
amount  of  the  debt  claimed  by  him,  that  the  appellant 
will  pay  all  costs  and  damages  which  the  respondent  may 
sustain  by  reason  of  tho  attachment,  in  case  the  order  of 
the  court  below  be  sustained ;  and  unless,  within  five  days 
after  tho  entry  of  the  order  appealed  from,  such  appeal 
be  perfected.    [In  effect  July  1st,  1874.] 

Stay  of  proceedings— sec.  949n;  7  CaL  132;  47  Gal.  584;  S2  CaL  75. 

Levy,  release  of— not  before  Code,  43  Gal.  72. 

Security  of  executor,  etc.— see  sec.  966. 

§  947.  The  undertakings  prescribed  by  sections  niuo 
hundred  and  forty-one„nine  Hundred  and  forty-two,  nine 
hundred  and  forty-three,  and  nine  hundred  and  forty-five, 
may  be  in  one  instrument  or  several,  at  tho  option  of  the 
appellant. 

UndertakingB'Hsec.  941.  notes. 

•»§  948.  The  adverse  party  may  Except  to  the  sufficiency 
®**  of  the  sureties  to  any  of  the  undertakings  mentioned  in 
Q^^?54  sections  nine  hundred  and  forty-one,  nine  hundred  and 
*'  forty-two,  nine  hundred  and  forty-three,  and  nine  hund- 

red and  forty-five,  at  any  time  within  thirty  days  after 
948       the  filing  of  such  undertaking;  and  unless  they  or  other 
ecp        sureties,  within  twenty  days  after  the  appellant  has  been 
52  449      served  with  notice  of  such  exception,  Justify  before  a 
^  o2o      i^^se  of  the  court  below,  or  county  clerk,  upon  five  days' 
r?  w^      notice  to  the  respondent  of  the  time  and  place  of  justifi- 
es 346      cation,  execution  of  the  judgment,  order,  or  decree  ai> 
81  228      pealed  from  is  no  longer  stayed ;  and  in  all  cases  where 
I    an  undertaking  is  re(iuired  on  appeal  by  tho  provisions  of 
948      this  title,  a  deposit  in  the  court  below  of  the  amount  of 
ccp     the  judgment  appealed  from,  and  tluree  hundred  dollars 
99   501    in  addition,  shall  be  equivalent  to  filing  tho  undertaking, 
and  in  all  cases  the  undertaking  or  deposit  may  be  waived 
948  by  the  written  consent  of  tho  respondent.     [In  effect 

ccp  March  9th,  1880.] 

no  403         Justification  of  sureties— see  sec.  495;  1  Cal.  199:  32  CaL  373:  notice 
-  '  "-      -■--'■        jQ  ca.1.  m480;  17  Cal.m 


1880, 18  Cal.  668;  21  Cal.  512:  waiver,  32  CaL  49. 

949  §  949.  In  cases  not  provided  for  in  sections  nine  hundred 

ccp  and  forty-two,  nine  hundred  and  forty-three,  nine  hundred 

98  806  and  forty-four,  and  nine  hundred  and  forty-five,  tho  pet- 

98  444  f  ecting  of  an  appeal  by  giving  the  undertaking  or  making 

g.  the  deposit  mentioned  in  section  nine  hundred  and  forty- 
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one,  stays  proceedings  in  the  court  below  upon  tbo  judg- 
ment or  order  appealed  from,  except  where  it  directs  the 
sale  of  perishable  property ;  in  which  case  the  court  below 
may  order  the  property  to  be  sold  and  the  proceeds  there- 
of to  be  deposited,  to  abide  the  judgment  of  the  appellate 
conrt.  And  except  also,  where  it  adjudges  the  defendant 
gnilty  of  usurping,  or  intruding  into,  or  unlawfully  hold- 
ing public  office,  civil  or  military,  within  this  State.  And 
except  also,  where  the  order  grants,  or  refuses  to  grant,  a 
change  of  place  of  trial  of  an  action.  [In  effect  February 
16th,  1874.J 

Stay  of  proceedmgs-T  Cal.  132;  19  CaL  118;  24  CaL  969;  25  €al.  337; 
S2CaL622. 

§  950.  On  an  appeal  from  a  final  judgment,  the  appel- 
lant must  furnish  the  court  with  a  copy  of  the  notice  of 
appeal,  of  the  judgment  roll,  and  of  any  bill  of  exceptions 
or  statement  in  the  case,  upon  which  the  apjsellant  relies. 
Any  statement  used  on  motion  for  a  new  trial,  or  settled 
after  decision  of  such  motion,  when  the  motion  is  made 
npon  the  minutes  of  the  court,  as  provided  in  section  six 
hnndred  and  sixty-one,  or  any  bill  of  exceptions  settled, 
as  provided  in  sections  six  hundred  and  forty-nine  or  six 
hundred  and  fifty,  or  used  on  motion  for  a  new  trial,  may 
be  used  on  appeal  from  a  final  judgment  equally  as  upon  . 
appeal  from  thje  order  granting  or  refusing  the  new  trial. 
[In  effect  July  1st,  1874.] 

Papers  on  appeal  from  judgment—^  Cal.  281 ;  Welch  v.  Allen, 
IJeb.  26th,  1880:  notice  of  appeal, 8  Gal.  340: 10  Cal. 490;  29  Cal.  460;  35  Cal. 
S89:  JudOTient  roll,  sec.  670  and  notes;  47  Cal.  G04;  53  Cal.  251:  excep- 
tions, sec.  956:  2  Cal.  54;  32  CaL  91;  47  Cal.  640,643;  50  Cal.  508, 524;  51 
CaL  110;  53  Cal  602.  . 

Transcript— generally,  sec.  129n:  8  Cal.  340;  10  CaL  491;  24  Cal.  2G7;  26 
(^263:  27  Cal.  649;  28  CaL  555:  29  Cal.  461. 486;  31  Cal.  107; 657:  34  Cal. 28. 
506;  85  Cia.  184 :  36  Cal.  129,521,  580;  39  CaL  93;  43  CaL  177,458,432:  47 
CaL 605;  48 Cal.  28;  49  CaL  340:  autIientlC£Kionof,sec.  953  and  notes* 
contents,  sees.  050-952  and  notes,  supra. 

•  §  951.  On  appeal  from  a  judgment  rendered  on  an  ap- 
peal, or  from  an  order,  except  an  order  granting  or  refus- 
ing a  new  trial,  the  appellant  must  furnish  the  court  with 
a  copy  of  the  notice  of  appeal,  of  the  judgment  or  order 
appealed  from,  and  of  papers  used  on  the  hearjng  in  the 
court  below.    [In  effect  July  1st,  1874.1 

Papers  on  appeal  from  judgment— compare  sec.  950n. 

Becord  on  appeal  from  orders— 25  Cal.  534;  27  Cal.  685;  28  Cal.  649; 
tt  Cal.  534;  47  Cal.  167. 

§  952.  On  an  appeal  from  an  order  granting  or  refus- 
ing a  new  trial,  the  appellant  must  furnish  the  court  with 
a  copy  of  the  notice  of  appeal,  of  the  order  appealed 
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C.  C.  p.  lSit5.   " 

954.    If  the  appellf 
the  appeal  p-"— »^ — ^  - 


-■uo  of  tlio  Supre^ 

lieforo  tbe  hearing  upon  motion 
Rsqoiiita  p»per»  not  famished-/) 
1  I50.Hi;;6Cal.li5;2iCal.5M:31Cil.5 
,,  V.  Oilter,  Marcli  Ht,  ISM,  6  Ttu:.  C.  L, 
B  AprtlIlli,l88i),BPBC.C.L.J.  Ka;moU 
°  CWj  43CiJ.l»l:rest(>rUiono[iiiipeal. 
^   Sutuliuitd  vna^iatiaiifii  Ca.i.Slit 'H 

X      §  95S.  The  dismissal  oT^il] 
0  once  of  the  judfifmeat  oi  ordef  e 
-  idismissal  is  expressly  made  wit 
'  appeal. 
;      Elftot  of  disnii»Bal-lSCal.ailjl6« 

§  936.  Uponatiappeal  frorai 
review  the  verdict  or  decision, 

der  or  decision  cscopted  to,  wlilcu  wvoiTes  tlia  merit 
iiocesaarily  aiTects  tlio  judgment,  except  a  decision  o.  „.. 
der  from  wliluli  an  appeal  miglit  have  been  taken.     [Ap- 
proved April  3rd,  lS7ii— In  effect  Juno  1st,  18TU.] 

Hoilsw  on  appeal— see,  53b  i  Aabley  v.  Olnuteail,  Aprtl  31st,  188&,  i 
Pac.C.L.  J.ilOj'nionr "~" '— "  ~^'  ■~-  ■'■---  '- 
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S§  957^ 


Ins  in  record.  28  Cal.  170.295;  41  Gal.  136;  43  Cal.  239;  43  CftL  180»  SOS. 
Afftciing  judgment  1 24  Cal.  447. 

Appealable  order—not  reviewed,  42  Gal.  387. 

Certiorari— where  no  appeal,  53  Cal.  495. 

§  957.  Whenthe^udgment  or  order  is  reversed  or  mod- 
ified, the  appellate  court  may  make  complete  restitution 
of  all  property  and  rights  lost  by  the  erroneous  judgment 
or  order,  so  far  as  such  restitution  is  consistent  with 

{>rotection  of  a  purchaser  of  property  at  a  sale  ordered 
3y  the  judgment,  or  had  under  process  issued  upon  the 
judgment,  on  the  appeal  from  which  the  proceedings  were 
not  stayed;  and  for  relief  in  such  cases  the  appellant  may 
have  his  action  against  the  respondent,  enforcing  the  judg- 
finent  for  the  proceeds  of  the  sale  of  the  property,  after 
deducting  therefrom  the  expenses  of  the  sale.  When  it 
[appears  to  the  appellate  court  that  the  appeal  was  made 
lor  delay,  it  may  add  to  the  costs  such  damages  as  may  be 
lust.  [In  effect  July  1st,  1874.] 
Judgment  reTersed-^sec.  966,  also,  sec.  53n. 

Modified— sec.  53n;  Kern  Valley  Bank  v.  Chester,  June  3rd,  1880,  A 

•ac.  C.  L.  J.  520— 

Restitution— 10  GaL  335;  14  Cal.  667;  18  Cal.  275;  46  Gal.  275;  48  CaL  639. 

Costs  on  appeal— generally,  sec.  1034;  33  Gal.  161:  and  for  costs  be- 
Mfvr,  etc.;  see  sees.  1022-1089:  where  modification  of  judgment,  sec. 
mpi,  wiXid.,  2;  1  Cal.  51 ;  13  Cal.  491 ;  18  Cal.  689;  49  Cal.  293. 

I'Appeal  for  delay— damages,  as  penalty,  23  Gal.  649;  33  Cal.  161;  53 
fkl.  187;  I^lvermore  v.  Hopkins,  May  26tb,  1880,  5  Pac.  C.L.J.  616: 
^rcentaffo  awarded,  2  Cal.  149. 150, 158;  9  Cal.  94, 277;  10  Cal.  522, 623:  12 
'  449V^9;  14  CaL241;  41  Gal. 359, 661;  43  Cal. 497;  44  Cal.  131;  45Cal. 
„,  47  CaL  618;  48  CaL  131;  Mlxo.  Boothe,  Feb.  12tb,  1880, 4  Pac.  C.  L. 
563. 

§  958.  When  judgment  is  rendered  upon  the  appeal,  it 
jost  be  certified  by  the  clerk  of  the  Supreme  Court  to  the 
cleric  -with  whom  tbe  judgment  roll  is  filed,  or  the  order 
appealed  from  is  entered.    In  cases  of  appeal  from  tbe 

id&pnent,  the  clerk  with  whom  the  roll  is  tiled  must  at- 
.icnthe  certificate  to  the  judgment  roll,  and  enter  a  min- 
Lte  of  the  judgment  of  the  Supreme  Court  on  the  docket; 
jgaiuBt  the  original  entry.  In  cases  of  api^eal  from  an 
»rder,  tbe  clerk  must  enter  at  length  in  tbe  records  of  tbe 

>urt  tbe  certificate  received,  and  minute  against  the  cn- 

y  of  the  order  appealed  from,  a  reference  to  the  certiii- 
jte,  'W^ith  a  brief  statement  that  such  order  has  been 
ifiirxned,  reversed,  or  modified  by  the  Supreme  Court  on 
ippeal. 

JodgmoAt  rendered  on  appeal— sec.  53n:  rehearing,  sec.  129n. 

Bexnittitar— amendment  after,  19  Gal.  127:  costs.  3  Gal.  212:  12  Cal. 
\\  19  CaL.  127:  opinion,  sec.  129n:  power  of  court  below.  3  Cat.  214;  32 
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Cal.  62:  36  CaL  829;  43  CSal.  178;  4S  Cal.  640;  62  Cal.  473 


23 


O^ 


«3 


:24 


u-w:  w  ual.829;  43Cal.  178;  46  Cal.  640;' 62  Cal.  473.  apP^^/° 

§  959.  The  provisions  of  this  chapter  6.0  J^^fcU,  '^^'^ 
appeals  to  Superior  Courts.    [In  eflPect  MaroU  » 
Appeal!  to  Superior  Ooitrta-Hsecs.  974-860^ 
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CHAPTER  II. 

^  963 
APPEALS  TO  SUFREMIi  COURT.  963       JSJ. 

ccp 
*'v>al  may  be  taken.  ^^^  iig      r„i,  q 

ocoq  appealed  from  Justices' Courts.  m  971 

administrators.  ^^^  '^'^ 

ministrators,  where  appointment  va- 


8ub2 
111  214 


,\ 


963 

oe  taken  to  the  Supreme  Court,      ^4  %« 
the  following  cases :  f^  '^^^ 

t  entered  in  an  action  or  spe-     86  553     i 
ced  in   a   Superior   Court,    or  ,' 

)urt  from  another  Court;  o^o 

n^  or  refusing  a  new  trial;  or     ^Jl 
injunction;  or  refusing  to  grant   98  61)5 
or  dissolving  or  refusing  to  dis-  98  63h 
hanging  or  refusing  to  change 
ay  special  order  made  after  final         . ' 
11  interlocutory  judgment  in  ac-  i 

ermines  the  rights  and  interests 
md  directs  partition  to  be  made; 
order  granting,  refusing,  or  re- 
ary,  or  of  administration,  or  of  ; 

ig  or  refusing  to  admit  a  will  to 
favor  of  the  validity  of  a  will,         •  i 

jereof ;  or  against  or  in  favor  of  ' 

or  making  an  allowance  for  a  i 

1st  or  in  favor  of  directing  the       .  i 

yance  of  real  property;  or  set-       *  ' 

executor,  or  administrator,  or  •    ^ 
owing,  or  directing  the  distribu-     > 
tate,  or  any  part  thereof;  or  the      ^ 
n,  legacy,  or  distributive  share;  . 

g  to  confirm  a  report  of  an  ap-      • '  , 

homestead.  1 

om  final  judgment— compare  sec.  939,  I 

SUBi^. .  rom  orders— compare  sec.  939,  subd.  3,  •  { 

UKl  notes.  ^ 


SiTBDivisiow  3.  Ap^w  rom  probate  decisions— generally,  see 
Bees.  1714, 1716;  34  Cal.  662:  special  administration,  granting  no  appeal, 
•ec.  1413:  guardianship,  43  Cal.  83:  refusing  probate,  36  Cal.  75:  setting 

L  apart  homestead,  E  tate  of  Burns,  Feb.  28th,  1880,  5  Pac.  C.  L.  J.  49: 
Kttling  ak:count,3<i  Cal.  105:  order  of  distribution,  40  Cal.  463;  49  Cal. 

ccp  963  ^ »;  -  <, 

I  IU6  431 


-— -^ 


964-6  APPEALS  TO  SCJPBEXE  GOUBT. 

590 !  refusing  rayment  of  claim,  49  CaL  IfiS.  Non-appealable  ordt . 
«5  Cal.  297TMrclaL  298:  Al  CaL  MS;  S3  Gal.  681 :  Estafo  of  Hontgromeir* 
May27th,l680,6Pac.O.L.J.478.  # 

§  964.  The  foregoing  section  does  not  apply  in , 

appealed  from  Justices',  Police,  or  other  inferior  cocuia, 
except  cases  of  forcible  entrjr  and  detainer,  and  cases  in* 
volying  the  title  or  possession  of  real  property,  or  tiie 
legality  of  any  tax,  impost,  assessment,  toll,  or  municipal 
fine,  or  in  which  the  demand,  exclusive  of  interest,  or  the 

964        value  of  the  property  in  controversy,  amounts  to  tiiree 

(cp         hundred  dollars.         w 
58  H56  Appeals  to  Snperlor  Ooort— sec.  974  et  ieq, 

065  Forcible  entnr  and  detainer-concurrent  JarladicUon  of  Jnstlcea' 

^.^,p  Courts,  sec.  113,  snbd.  1. 

80   63  g  955^  When  an  executor,  administrator,  or  guardian,  j 

!  QQ9  who  has  given  an  official  bond,  appeals  from  a  judgment 

!   (.^p  or  order  of  the  Superior  Court  made  in  the  proceedings 

40  152  had  upon  the  estate  of  which  he  is  executor,  adniinistra>i 

51  .Vv)  tor,  or  guardian,  his  official  bond  shall  stand  in  the  place i 

54  228  of  an  undertaking  on  appeal;  and  the  sureties  thexeon: 

'>^  ^>|i  Bhall  be  liable  as  on  such  undertaking. 

5<')  408  Undertaking— on  appeal,  and  generally,  sec.  941,  notes. 

'{\i  ir>8  Frobateappeals— sec.  963,sabd.3andnote8.                                     1 

070  §  ^^  When  the  judgment  or  order  appointinir  an  ex-  i 

ecp        ecutor,  or  administrator,  or  guardian,  is  reversed  on  ap-  ; 
Gi  163      peal,  for  error,  and  not  for  want  of  jurisdiction  o£  the 
*M  258      Court,  all  lawful  acts  in  administration  upon  the  estate 

Serformed  by  such  executor,  or  administrator,  or  ii^uar-  i 
ian,  if  he  have  qualified,  are  as  valid  as  if  such  judgment  '■ 
or  onler  had  been  affirmed. 
Appointment  of  execator,  etc.— appeal  flrom,80C.  963,  snbd.  8. 

967         Bettltntion  on  reversal,  etc.— sec.  957. 
ecp  ^ 

102  181 
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^7  APPEALS  TO  saPEBIOB  COURTS.  §§  974-5 


CHAPTER  in. 
AFFBAL8   TO   SUPERIOR   COURTS.  9y^ 

§  974.  Appeal  from  judgment  of  Justice's  or  Police  Court.  ^0  S7i 

I  975.  Appeal-on  questions  of  law  statement.  -^ 

§  976.  Appeal  on  questions  of  fact,  o»law  and  fact.  — 

§  977.  Transmission  of  papers  to  appellate  court.  974 

§  978.  Undertaking  on  appeal.  '    nnn 

§  979.  Stay  of  proceedings  on  filing  undertsvklng.  fta  %_ 

I  960.  Powers  of  Superior  Court  on  appeal.  '^ 

g  974.  Any  party  dissatisfied  with  a  jadflfment  ren-  ^J* 

.3red  in  a  civil  action  in  a  Police  or  Justice's  Court,  may  50  510 

ippeal  therefrom  to  the  Superior  Court  of  the  countv,  at  nH  178 

ly  time  within  thirty  days  after  the  rendition  of  the  59  473 

dgmeut.    The  appeal  is  taken  by  filing  a  notice  of  ap-  <>»  303 

^al  -with  the  justice  or  judge,  and  serving  a  copy  on  the  5^  J^ 

:AdveTse  party.    The  notice  must  state  whether  the  appeal  iV  rg? 

jfs  taken  from  the  whole  or  a  part  of  the  judgment,  and  if  72  ^38 

.from  a  part,  what  part,  and  whether  the  appeal  is  taken  79  104 

on  questions  of  law  or  fact,  or  both. 

Hotice  of  appeal-HSufdclency,  5  Cal.  124:  23  Cal.  136:  service  on  ^'^^ 

.•dTCTse  par^,  see  sec.  1015;  6  CaL245;  7  Cal.  245,  and  compare  sec.  <^cp 

MO:  proof  of  service,  16  CaL  368:  appeal,  when  proper  remedy,  5(f  CaL  •>9  474 

909.  63  436 

§  975.  When  a  party  appeals  to  the  Superior  Court  on 
questions  of  law  alone,  he  must,  within  ten  days  from  the 
rendition  of  judgment,  prepare  a  statement  of  the  case 
and  file  the  same  with  the  justice  or  judge.  The  state- 
ment must  contain  the  grounds  upon  which  the  party  in- 
tends to  rely  on  the  appeal,  and  so  much  of  the  evidence 
as  may  be  necessary  to  explain  the  grounds,  and  no  more. 
Within  ten  days  after  he  receives  notice  that  the  state- 
ment is  filed,  the  adverse  party,  if  dissatisfied  with  the 
same,  may  file  amendments.  The  proposed  statement 
and  amendments  must  be  settled  by  the  justice  or  judge; 
and  if  no  amendment  be  filed,  the  original  statement  stands 
as  adoj)ted.  The  statement  thus  adopted,  or  as  settled 
by  the  justice  or  judge,  with  a  copy  of  the  docket  of  the 
justice  or  judge,  and  all  motions  filed  with  him  by  the 
parties  during  the  trial,  and  the  notice  of  appeal,  may  be 
used  on  the  nearing  of  the  appeal  before  the  Superior 
Court. 

!       Setflemem  of  smtemeat— on  appeal,  compare  sec.  650  and  notes. 

i 
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o9  474 
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cop 

59  474 
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".       ccp 
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cop 
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§  976.  When  a  party  appeals  t5  the  Superior  Court  ofl 

questions  of  fact,  or  on  questions  of  both  law  and  fact, 

no  statement  need  be  made,  but  the  action  must  be  tried. 

anew  in  the  Superior  Court.    [In  effect  March  26th,  1880.] 

TVied  anew-^  Cal.  68»  75;  10  Cal.  19;  11  CaL328:  conduct  of  trial,' 
■ec.  960.  I 

§  977.  Upon  recei\Tne  the  notice  of  appeal,  and  on  \ 
payment  of  the  fees  of  the  justice  or  judge,  and  filing  an  i 
undertaking  as  required  in  the  next  sec^on,  and  after  I 
settlement  or  adoption  of  statement,  if  any,  the  justice  i 
or  judge  must,  within  five  days,  transmit  to  the  clerk  of  ! 
rthe  Superior  Court,  if  the  appeal  be  on  questions  of  law  I 
alone,  a  certified  copy  of  his  docket,  the  statement  as  ad- 
mitted or  as  settled,  the  notice  of  appeal,  and  the  undertak- 
ing filed;  or,  if  the  appeal  be  on  questions  of  fact,  or  both 
law  and  fact,  a  certified  copy  of  his  docket,  the  pleadings, 
all  notices,  motions,  and  other  papers  filed  in  the  cause, 
the  notice  of  appeal,  and  the  undertaking  filed;  and  tba 
justice  or  judge  may  be  compelled  by  the  Superior  Court, 
by  an  order  entered  upon  motion,  to  transmit  such  pa- 
pers, and  may  be  fined  for  neglect  or  refusal  to  transmit 
the  same.    A  certified  copy  of  such  order  may  be  served 
on  the  justice  or  judge  by  the  party  or  his  attorney.    In 
the  Superior  Court,  either  i^arty  may  have  the  benefit  of 
all  legal  objections  made  in  the  Justice's  or  Police  Coiui;. 
[In  effect  March  26th,  1880.]       /  V !»  y  -r  7_  /  ^ 

Payment  of  fees— 5  GaL89;  6  GaL  287;  9  Cal.  571.   l^ansmitting 
record— 9  Cal.  17. 

y 

§  978.  An  appeal  from  a  Justice's  or  Police  Court  is 
not  effectual  for  any  purpose,  unless  an  imdertaking  be 
filed  with  two  or  more  sureties  in  the  sum  of  one  hundred 
dollars  for  the  payment  of  the  costs  on  the  appeal;  or,  if 
a  stay  of  proceedings  be  claimed,  in  a  sum  equal  to  twice 
the  amount  of  the  judgment,  including  costs,  when  the 
judgment  is  for  the  i^ayment  of  money;  or  twice  the  value 
of  property,  including  costs,  when  the  judgment  is  for  the 
recovery  of  specific  personal  property,  and  must  be  con- 
ditioned, when  the  action  is  for  the  recovery  of  money, 
that  the  appellant  will  pay  the  amount  of  the  judgment 
appealed  from,  and  all  costs,  if  the  ap|)eal  be  withdrawn 
or  dismissed,  or  the  amount  of  anv  judgment  and  all 
costs  that  may  be  recovered  against  him  in  the  action  in 
the  Superior  Court.  When  the  action  is  for  the  recovery 
of  or  to  enforce  or  foreclose  a  lien  on  speolfio  personal 
property,  the  undertaking  must  be  conditioned  that  the 
appellant  will  pay  the  judgment  and  costs  appealed  from, 
and  obey  the  order  of  the  court  made  therein,  if  the  ap- 
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I 

^eal  be  withdrawn  or  dismissed,  or  any  ;jadgment  and 
eosts  that  may  be  recovered  against  him  m  said  action 
In  the  Superior  Court,  and  will  obey  any  order  made  by 
the  court  therein.    When  the  iudgment  appealed  from 
directs  the  delivery  of  possession  of  real  property,  the 
[execution  6f  the  same  cannot  be  stayed  unless  a  written 
nndertaking  bo  executed  on  the  part  of  the  appellant, 
with  two  or  more  sureties,  to  the  effect  that  during  the 
possession  of  such  property  by  the  appellant,  he  will  not 
commit,  or  suffer  to  be  committed,  any  waste  thereon,      g~o 
;and  that  if  the  appeal  be  dismisS^ed  or  withdrawn,  or      ^^L 
the  judgment  affirmed,  or  iudgment  be  recovered  against     5(i  V^ 
|him  in  the  action  in  the  Superior  Court,  he  will  pay  the     r)8  its 
Rvalue  of  the  use  and  occupation  of  the  property  from  the     t)i  ^^-^^ 
time  of  the  appeal  until  the  delivery  of  possession  there-     (>7   (V.> 
of;  or  that  he  will  pay  &nj  judgment  and  costs  that  may 
be  recovered  against  him  in  said  action  in  the  Superior 
Court,  not  exceeding  a  sum  to  be  fixed  by  the  justice  of 
E-the  court  from  which  the  appeal  is  taken,  and  which  sum 
rmust  be  sjpecified  in  the  undertaking.    A  deposit  of  the     97« 

ecp 
9s    43 

with  the  justice  or  judge,  is  equivalent  to  the  filing  of  the 
tmdertaMng,  and  in  such  cases,  the  justice  or  judge  must 
transmit  the  money  to  the  clerk  of  the  Superior  Court,  to 
be  by  him  paid  out  on  the  order  of  the  court.  The  adverse 
party  may  except  to  the  su^cienoy  of  the  suretltes  within 
five  days  after  the  filing  oi  the  undertaking,  and  unless 
they  or  other  sureties  justify  before  the  justice  or  judge 
within  five  days  thereafter,  upon  notice  to  th^  adverse 
party,  to  the  amounts  stated  in  their  affidavits,  the  ap- 
peal must  be  regarded  as  if  no  such  undertaking  had  been 
given.    [In  effect  March  26th,  1880.] 

TTndertaking  on  appeal— compare  sec.  941  and  notes;  see  5  Gal.  71, 
78;  7  CaL  245;  8  Cal.  83;  9  Cal.  571. 
Snreliesy  excepting  to— 47  CaL  604 :  jostiflcatlon,  sec.  948. 

§979.  If  an  execution  be  issued  on  the  filing  of  the 
^mdertaking  staying  proceedings,  the  justice  or  judge 
must,  by  order,  direct  the  officer  to  stay  all  proceedings  979 
on  the  same.    Such  officer  must,  upon  payment  of  his   ccp 
lees  for  services  rendered  on  the  execution,  thereupon  re-  '^  Jr-,^ 
luiquish  all  property  levied  upon,  and  deliver  the  same  to  '^ 
too  judgment  debtor,  together  with  all  moneys  collected  979 
from  sales  or  otherwise.    If  his  fees  be  not  paid,  the  offi-  ecp 
cer  may  retain  so  much  of  the  property  or  proceeds  thereof  98   44 

Code  Cnr.  Fboo.— so. 
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as  may  be  necessary  to  pay  the  same.    [In  effect 
26th,  1880.] 
Stay  of  prooeedings— «eo.  946fi. 

§  980.  Upon  an  appeal  heard  upon  a  statement  of 

case,  the  Superior  Court  may  review  all  orders  affect 

the  judgment  appealed  from,  and  may  set  aside,  or 

firm,  or  modify  any  or  all  of  the  proceedings  sabseqtu 

to  and  dependent  upon  such  judgment,  and  may,  If  nece^ 

sary  or  proper,  order  a^new  trial.    When  the  action 

tried  anew  on  appeal,  the  trial  must  be  conducted  in 

respects  as  other  trials  in  the  Superior  Court.    The  pi 

visions  of  this  Code  as  to  changing  the  place  of  trial, 

980      fill  the  provisions  as  to  trials  in  the  Superior  Court, 

ccp      applicable  to  trials  on  appeal  in  the  Superior  Court.    Fc 

a  failure  to  prpsecute  an  appeal,  or  unnecessary  delay  h 

bringing  it  to  a  hearing,  the  Superior  Court,  after  notic 

may  order  the  appeal  to  be  dismissed,  with  costs;  and 

71  557    it  appear  to  such  court  that  the  appeal  was  made  solel 

71  5.S-J    for  delay,  it  may  add  to  the  costs  such  dama^pes  as  voa, 

77  ;«7    be  just,  not  exceeding  twenty-five  per  cent  of  the  judf 

ment  appealed  from.    Judgments  rendered  in  the 

perior  Court  on  appeal  shall  have  the  same  force 

'   effect,  and  may  be  enforced  in  the  same  manner^  as  judg^ 

ments  in  actions  commenced  in  the  Superior  Court.    \& 

effect  March  26th,  1880.] 

New  trial-8  OaL  5171  9  Cal.  211 ;  40  CaL  865. 

Oondatft  of  trial— generally,  seo.  607n:  amendment  to  pleadlnss.  ll 
Cal.342. 

Transfer  from  Justioes'  Oonrt— 17  CaL  08;  5^1  GaL  MOi. 

DlsmiBsal  of  appeal— 39  Gal.  669 ;  40  CaL  642. 

Appeal  for  delaf— compare  sec.  857n. 

CHAPTBE  LXXL  I 

An  Act  to  repeal  chapters  four  and  Jtve,  of  title  thirteen^i^ 
part  two,  of  the  Code  of  Civil  Procedure,  and  each  iw, 
every  section  of  said  chapters  four  and  Jive,  relating  0 
appeals  in  civil  actions,    [Approved  April  15th,  1880.  j     I 

The  People  of  the  State  of  California,  represented  ia{ 
Senate  and  Assembly,  do  enact  as  follows :  i 

§  1.  Chapters  four  and  five,  of  title  thirteen,  of  paift 
two,  of  the  Code  of  Civil  Procedure,  and  each  and  every 
section  of  said  chapters  four  and  five,  [§§  969-980  J  are  here- 
by repealed. 

§  2.  This  Act  shall  take  effect  immediately. 


!  .  .  ■ 
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TITLE  XrV. 

Of  Miscellaneous  Provisions. 

Chap.  I.  Proceedings  against  joint  debtors. 

H.  Offer  of  the  defendant  to  compromise. 

TIT.  Insi)ection  of  writings. 

IV.  Motions  and  orders. 

V.  Notices,  and  filing,  and  service  of  papers. 

VI.  Of  costs. 

VXL  General  provisions. 
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C.  C.  P.  18957^  '       — =— ^-^ 

954.     If  the  appellant  fails  to  ^nrnish  the  i 
the  appeal  rna^'^  i-*^  -^^  -.->^    ;^  «■ 

^or  1 !-» o'-  ^"  APPEALS  IN  GENERAL.  j^ 

from»  and  of  the  papers  designated  in  section  six  hundred 

and  sixty-one  of  this  Code.    [In  effect  July  1st,  1874.] 

Papers  on  appeal— geneiallyt  see  sees.  960, 951. 

Order  as  to  new  trial— record  on  appeal  from,  23  Gal.  540;  25  CaL 
584;  28  Cal.  58;  29Cal.'G12;  45  Cal.  174;  TTliompBon  o.  Patterson,  Apcil 
23rd,  1880, 6  Pac.  C.  L.  J.  388. 

«*§  953.  The  copies  provided  for  in  the  last  three  seo- 
o2  b44  tions  must  be  certified  to  be  correct  by  the  clerk  or  the 
:a  276  attorneys,  and  must  be  accompanied  with  a  certificate  of 
57  141  the  clerk  or.attorneys  that  an  undertaking  on  appeal,  in 
oZ  tH-  ^^^  form,  has  been  properl^^  filed,  or  a  stipulation  of  the 
«={  !•»'    parties  waiving  an  undertaking.    [In  effect  July  1st,  1874.] 

95  4         Certificate— 42  Cal.  020;  43  Cal.  25, 54 ;  51  Cal.  420:  Winder  o.  Hendrick, 

. p.Tf,  Atarch  3rd.  1880, 5  Pac.  C.  L.  J.  G7 :  undertaking  filed,  8  CaL  840;  28  Cal. 

f)'>  440  63;  52  Cal.  044. 
54  521       Stipulation— 48  Cal.  83:  genendly,  283n. 

71  ()26       Transcript— sec.  J)50n. 

72  160      Review  on  appeal— sec.  53n:  when  certiorari  proper  mode.  3  CaL 
77    83    424. 

.si  245  -^  95^»  If  the  appellant  fails  to  furnish  the  requisite 

Eapers,  the  appeal  may  bo  dismissed;  but  no  appeal  can 
0  dismissed  for  insuthciency  of  the  undertaking  thereon, 
^'('P     if  a  good  and  suificient  undertaking,  approved  by  a  jus- 
54  521  I'lQQ  Qf  ^]^Q  Supreme  Court,  be  tiled  iu  the  Supreme  Court 
956    ^^^^^^  ^^^  hearing  upon  motion  to  dismiss  the  appeal. 
ccD        Requisite  papers  not  furnished— /)i«}»t««a//i7r,  sec.  r29n ;  2  Cal.  149, 
51  111    150, 162;  5  Cal.  155;  25  Cal.  534;  33 Cal.  672;  47  Cal.4U:  50 Cal.  94;  People 
v-j  'S'yi  t).  Center,  March  1st,  1880,  5  Pac.  C.  L.  J.  40;  Spiiiettl  v.  Brlgnardeuo, 
S  -jK   April  7th,  1880, 5 Pac.  C.  L.  J.  32i):  motion, 8  Cal.  847;  38 Cal.  637;  47  Cal.  ,^ 
•?3  '^'?   60(i;  4S  Cal.  151 :  restoration  of  appeal,  2  Cal.  162;  21  CaL  512;  25  Cal.  698.  M 
61  iJ-    '^"^*'«^'*'^^  undertaking* 21  Cal.  512;  23 jgiji-  52(i;  82  Cal.  875;  52  CaL  447. 

04  623  §  955.  The  dismissal  ojPl&nkppe|il  is  in'effect  an  afi&rm-  ^ 
67  200  ance  of  the  judgment  or  ordel*  appealed  from,  unless  the  oi| 
67  41  ~  ^^^™is3al  is  expressly  made  without  prejudice  to  another  <« 
en  '^'-'*i  appeal. 

IIS  i'^')      EfiTect  of  dismissal-15  Cal.  324;  16  CaL  207;  40  Cal.  101, 278;  Spinetti 
Yq  ^J  v.  Brignardello,  April  7th,  1880, 5  Pac.  C.  L.  J.  329. 

76  302      Control  over  judgment  on  appeal— sec.  53». 

77  105     g  955,  Upon  an  appeal  from  a  judgment,  the  court  may 

review  the  verdict  or  decision,  and  any  intermediate  or- 
der or  decision  excepted  to,  wliich  involves  the  merits,  or 
necessarily  affects  the  judgment,  except  a  decision  or  or- 
der from  which  an  appeal  might  have  been  taken.  [Ap- 
proved April  3rd,  187(5— in  effect  June  1st,  187(5.] 

Review  on  appeal— see.  53n;  Ashley  v.  Olmstead,  April  21st,  1880,5 
Pac.  C.  L.  J.  310;  Thompson  v.  Patterson,  April  23rd,  1880, 6  Pac.  G.  L- 
_^   J.  383;  Freeman  v.  Campbell,  llay  20th,  1880, 5  Pac.  C.  L.  J.  533. 

g^ej      Intermediate  orders— iiron-ap;9ea/a'>/e, see imder sec. 039n :  embody- 
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fa»  In  record,  28  Cal.  170. 2<»;  41  Cal.  136;  43  Cal.  299;  43  CftL  180,  SOS. 
Affecting  Judgment,  24  Cal.  447. 

Appealable  order—not  reviewed,  43  Cal.  387. 

Certiorari— where  no  appeal,  53  Cal.  495. 

§  957.  When  the  judgment  or  order  is  reversed  or  mod- 
ified, the  appellate  court  may  make  complete  restitution 
^  of  all  property  and  rights  lost  by  the  erroneous  judgment    105  i273 
j  or  order,  so  lar  as  such  restitution  is  consistent  with    ^^  ^' 
k  protection  of  a  purchaser  of  property  at  a  sale  ordered 
by  the  judgment,  or  had  under  p>rocess  issued  upon  the 
judgment,  on  the  appeal  from  which  the  proceedings  were 
not  stayed;  and  for  relief  in  such  cases  the  appellant  may 
have  his  action  against  the  respondent,  enforcing  the  judg- . 
ment  for  the  proceeds  of  the  sale  of  the  property,  after 
deducting  therefrom  the  expenses  of  the  sale,    when  it 
appears  to  the  appellate  court  that  the  appeal  was  made 
for  delay,  it  may  add  to  the  costs  such  damages  as  may  be 
just.    [In  effect  July  1st,  1874.] 
Judgment  reTersed--sec.  966,  also,  sec.  53n. 

_  Modified— sec.  53n;  Kern  Valley  Bank  v.  Chester,  June  3rd,  1880,  A 
Tac.  C.  L.  J.  520.^ 

Bestitntlon— 10  Cal.  335;  14  Cal.  667;  18  Cal.  275;  46  Cal.  275;  48  CaL  639. 

Costs  on  appeal— generally,  sec.  1034;  33  Cal.  161:  and  for  costs  be- 
low, etc.:  see  sees.  1022-1039:  where  modification  of  judgment,  sec. 
1037.  sabd.  2;  1  Cal.  51 ;  13  Cal.  491 ;  18  Cal.  689;  49  Cal.  293. 

Appeal  for  delay—damages,  as  penalty,  23  Cal.  649;  33  Cal.  161;  53 
Ca].  187;  Llvermore  v.  Hopkins,  May  26tb,  1880,  5  Pac.  C.L.J.  516: 
percentage  awarded,  2  Cal.  149. 150, 158;  9  Cal.  94, 277;  10  Cal.  532, 523:  12 
Cal.  4497^;  14  CaL  211;  41  Cal.  359, 661;  43  Cal.  497;  44  Cal.  131;  45  Cal. 
^  393:  47  CaL  618;  48  CaL  131;  Mix  o.  Bootbe,  Feb.  12th,  1880, 4  Pac.  C.  L. 
J.663.  ' 

§  958.  When  judgment  is  rendered  upon  the  appeal,  it 
must  be  certified  oy  the  clerk  of  the  Supreme  Court  to  the 
clerk  with  whom  the  judgment  roll  is  filed,  or  the  order 
appealed  from  is  entered.  In  cases  of  appeal  from  the 
judgment,  the  clerk  with  whom  the  roll  is  filed  must  at- 
tach the  certificate  to  the  judgment  roll,  and  enter  a  min- 
ute of  the  judgment  of  the  Supreme  Court  on  the  docket; 
against  the  original  entry.  In  cases  of  appeal  from  an 
order,  the  clerk  must  enter  at  length  in  the  records  of  the 
court  the  certificate  received,  and  minute  against  the  en- 
try of  the  order  appealed  from,  a  reference  to  the  certifi- 
cate, with  a  brief  statement  that  such  order  has  been 
afiirmed,  reversed,  or  modified  by  the  Supreme  Court  on 
appeal. 

Judgment  rendered  on  appeal— sec.  53n:  rehearing,  sec.  129n. 

.  Remittitnr-amendment  after,  19  Cal.  127:  costs.  3  CaL  212:  12  Cal. 
h7;  19  CaL  127:  opinion,  sec.  129n:  power  of  court  below.  3  Cat.  214;  32 
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Cal.  414;  83  Cal.  484;  41  Cal.  538;  45  Gal.  180, 617:  recallilig,  22  Cal.  23; 
CaL  63;  36  CaL  329;  43  Gal.  178;  46  GaL  640;  52  Cal.  473. 

§  959.  The  provisions  of  this  chapter  do  not  apply 

appeals  to  Superior  Courts.    [In  effect  March  9tli,  1880.] 

Appeal!  to  Saperior  Oonrts— sees.  974-880^ 
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CHAPTER  n. 
OFFER  OF  THE  DJESFilNDANT  TO  COMPR0« 


ssp 


*^../ 


*^4V  S  997.  Proceedings  on  offer  of  the  defendant  to  compromlfle  after  i 
brougnt. 


§  997.  The  defendant  may,  at  any  time  before  the 

or  judgment,  serve  upon  the  plaintiff  an  offer  to  alia 

judgment  to  be  taken  against  him  for  the  sum  or  prof 

®97     or  to  the  effect  therein  specified.    If  the  plaintiff  a 

^r^P      the  offer,  and  give  notice  thereof  within  five  days,  he  ma; 

fn  .,rl    file  the  offer,  with  proof  of  notice  of  acceptance,  and  *^ 

?i  .:;;;;;    clerkmust  thereupon  enter  judgment  accordingly. 

the  notice  of  acceptance  be  not  given,  the  offer  is  to !» 

deemed  Withdrawn,  and  caxmot  be  given  in  evidence  upon 

a^       the  trial ;  and  if  the  plaintiff  fail  to  obtain  a  more  favor* 

ccp       able  judgment,  he  cannot  recover  costs,  but  must  pay  the 

107  322    defendant's  costs  from  the  time  of  the  offer.    fJn  effect 

July  1st,  1874.] 

Before  the  trial— 17  Gal.  582. 

Offer— not  an  admission,  sec  2078:  equiyalent  to  tender,  sec  2074> 
Cognovit  as  admission— 6  Gal.  607. 
Judgment— entered,  25  Cal.  502:  by  confeB8lon,«ec  11S3. 
Defendant's  costs— 28  Gal.  238. 
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CHAPTER  ni. 
INSPECTION  OF  WRITINOS. 

I  lOOO.  A  party  may  demand  Inspection  and  copy  of  a  book,  paper,  etc. 

§  lOOO.  Any  court  in  which  an  action  is  pending,  or 
a  3udge  thereof,  may,  upon  notice,  order  either  party  to 
•  giye  to  the  other,  within  a  specified  time,  an  inspection 
■  and  copy,  or  permission  to  take  a  copy,  of  entries  of  ac- 
connta  in  any  book,  or  of  any  document  or  paper  in  his 
'  possession,  or  under  his  control,  containing  evidence  re- 
lating to  the  merits  of  the  action,  or  the  defense  therein. 
If  compliance  with  the  order  be  refused,  the  court  may 
exclude  the  entries  of  accounts  of  the  book,  or  the  docu- 
ment, or  paper  from  being  given  in  evidence,  or  if  wanted 
as  evidence  by  the  party  applying,  may  direct  the  jury 
to  presume  them  to  be  such  as  he  alleges  them  to  be; 
and  the  court  may  also  punish  the  party  refusing  for  a 
contempt.    This  section  is  not  to  be  construed  to  prevent 
a  party  from  compelling  another  to  produce  books,  pa- 
pers, or  documents,  when  he  is  examined  as  a  witness. 
[In  effect  April  16th,  1880.] 
Items  of  an  acconnt— sec.  454. 

Oompelling  production  of  books,  etc—sec.  1985  et  teq,:  see  alsoj 
KCS.  1938, 1939. 

Oontempt— sec.  1209  efseq. 
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CHAPTER  rV. 

MOTIONS  AXm  ORDERS. 

1008.  Order  and  moUon  defined. 

1004.  Motions  and  orders,  where  made. 

1005.  Notice  of  motion,  at  what  time  to  be  given. 

1006.  Transfer  of  motions  uid  orders  to  show  canse. 

1007.  Order  for  payment  of  money,  how  enforced. 

§  1003.  Every  direction  of  a  coart  or  judge  made  or 
entered  in  writing,  and  not  included  in  a  judgment,  is  de- 
nominated an  order.  An  application  for  an  order  is  a  mo- 
tion. 

Order— form  of,  48  Gal.  197:  vacatlnff,  see.  9S7i  46  Cai.  81:  modifying 
tnterlocntory,  47  Cal.70:  enforcement,  sec.  128,  subd.  4:  renewing,  ap- 
plication  for,  sees.  182, 183:  final,  effect  of  as  estoppel,  sec.  1908. 

Motion—notice  of,  sec.  1005:  heard  before  court  commissioners,  sec 
259,  subd.  1. 


ie  j 


§  1004.  Motions  must  be  made  in  tlie  county,  or  city 
and  county,  in  which  the  action  is  pending.   Orders  made 
out  of  court  may  be  made  bv  the  judge  of  the  court 
any  part  of  the  State.    [In  effect  March  10th,  1880.] 

Power  of  jndge  at  chambers— sees.  165, 166, 176;  30  GaL  530,560;  49 
Cal.  239:  Juajg:e  in  another  county,  32  Gal.  568;  85  Gal.  688:  court  com- 
missioner's control  of  ex  parte  motions,  sec.  259,  subd.  1. 

§  1005.  When  a  written  notice  of  a  motion  is  neces- 
sary, it  must  be  given,  if  the  court  be  held  in  the  same 
county,  or  city  and  county,  with  both  parties,  five  days 
before  the  time  appointed  for  the  hearing;  otherwise,  ten 
days.  When  the  notice  is  served  by  mail,  the  number  of 
days  before  the  hearing  must  be  increased  one  day  for 
every  twenty-five  miles  of  distance  between  the  place  of 
deposit  and  the  place  of  service ;  such  increase,  however, 
not  to  exceed 'in  all  thirty  days ;  but  in  all  cases  the  court, 
or  a  judge  thereof,  may  prescribe  a  shorter  time.  p[n  ef- 
fect March  10th,  1880.] 

Motion,  notice  of— period,  22  Cal.  479;  SO  Gal.  123;  85  GaL  465:  statiog 
grounds,  10  Gal.  838:  written,  must  be,  sec.  1010;  12  Gal.  441 :  24  Cal.  165: 
for  depositions  on  commission,  48  Gal.  439:  order  made  without  noticet 
sec  9Sti  Llvermore  «.  Hodgklns.  AprU  26th,  1880, 5  Pao.  G.  L.  J.  S48: 
filing  counter^ffidavits,  22  GaL  131:  estoppel,  14  GaL  667. 

Service— of  papers  generally,  sec.  1010  et  seq, 

Distanoe— 23  Gal.  112. 
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§  1006.  When  a  notice  of  motion  is  given,  or  an  order 
to  show  cause  is  made  returnable,  before  a  judge  out  of 
court,  and  at  the  time  fixed  for  the  motion,  or  on  the 
return  dav  of  the  order,  the  judge  is  unable  to  hear  the 
parties,  the  matter  may  be  transferred  by  his  order  to 
some  other  judge,  before  whom  it  might  originally  have 
been  brought. 

Notice  of  motion— sec.  1005  and  note. 

Order  to  ahow  cause— need  of  service,  16  Gal.  90. 

§  X007.  Whenever  an  order  for  the  payment  of  a  sum 
of  money  is  made  by  a  court,  pursuant  to  the  provisions 
of  this  Code,  it  may  be  enforced  by  execution  in  the'  same 
manner  as  if  it  were  a  judgment. 
Enforced  by  ezecntion-sec.  681  et  teq,:  contempt,  sec.  1209  et  $eq. 
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CHAPTEE  V. 
NOTICES,  AND   FILINa   AND   SERVZCB  OF 


1010 


1010.  Notices  and  pApers,  how  senred. 

1011.  When  and  h'owseiTed. 

1012.  Service  by  mail,  when. 

1013.  Service  by  maU.  how. 

1014.  Appearance.  Notices  after  appeanmoe. 

1015.  Service  on  nou-residents.    where  a  party  has  an  attonflyt 
service  shall  be  on  such  attorney.  _^ 

S  1016.  Preceding  provisions  not  to  apply  to  proceeding  to  bring  party 

into  contempt. 
S  1017.  Service  by  telegraph. 


ecp  8  1010.  Notices  must  be  in  writiDg,  and  notices  and 

^yS   m  other  papers  may  be  served  upon  the  party  or  attorney  in 

^i  'tMu  th«  manner  prescribed  in  this  chapter,  when  not  otherwise 

w>47o  provided  by  this  Code. 

§  1011.  The  service  may  be  personal,  by  delivery  to 
the  party  or  attorney  on  whom  the  service  is  required  to 
be  made,  or  it  may  be  as  follows : 

1.  If  upon  an  attorney,  it  may  be  made  during  his  ab- 
1011    ^^^^  from  his  office,  by  leaving  the  notice  or  other  pa- 

oep  pers  with  his  clerk  therein,  or  with  a  person  having 
49  ryi\  charge  thereof ;  or  when  there  is  no  person  in  the  office, 
Vs  is<)  by  leaving  them,  between  the  hours  of  eight  in  the  mom- 
|>1  ir>7  ing  and  six  in  the  afternoon,  in  a  conspicuous  place  in  the 
<i:^  580  office:  or  if  it  be  not  open  so  as  to  admit  of  such  service, 
then  by  leaving  them  at  the  attorney's  residence,  with 
some  person  of  *8uitable  age  and  discretion;  and  if  bis 
residence  be  not  known,  then  by  putting  the  same,  Id- 
closed  in  an  envelope,  into  the  post-offibe,  directed  to  such 
attorney. 

2.  If  upon  a  party,  it  may  be  made  by  leaving  the  notice 

or  other  paper  at  his  residence,  between  the  hours  of  eight 

in  the  morning  and  six  in  the  evening,  with  some  person 

of  suitable  age  and  discretion;  and  if  his  residence  be 

not  known,  by  putting  the  same,  inclosed  in  an  envelopei 

into  the  post-office,  directed  to  such  party. 

Senricd— 28  Cal.  151 :  82  CaL  475:  of  notice  of  appeal.  46  CaL  660:  ic 
ceptance  of,  22  CaL  650. 

SUBDIVISIOK  1.   On  attorney— eec.  1015;  6  CaL  55;  49  CaL  UO. 

SUBDIVISZOK  2.    On  party— 34  Cal.  658. 
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§  1012.  Service  bv  mail  may  be  made,  where  the  per- 
son making  the  service,  and  the  person  on  whom  it  is  to 
be  made,  reside  or  have  their  offices  in  different  places, 
between  which  there  is  a  regular  communication  by  mail. 
[In  effect  July  1st,  1874.] 

Persons  making  the  service— 35  Gal.  184.' 

Reside,  etc.,  in  different  places— 30  Cal.  184. 

§  1013.  In  case  of  service  by  mail,  the  notice  or  other 
paper  must  be  deposited  in  the  post-offipe,  addressed  to 
the  person  on  whom  it  is  to  be  served,  at  his  office  or  place 
of  residence,  and  the  postage  paid.  The  service  is  com- 
plete at  the  time  of  the  deposit,  but  if  within  a  given 
number  of  days  after  such  service  a  right  may  be  exer- 
cised, or  an  act  is  to  be  done  by  the  adverse  party,  the 
time  within  which  such  riglit  may  be  exercised  or  act  be 
done  is  extended  one  day  for  every  twenty-five  miles  dis- 
tance between  the  place  of  deposit  and  the  place  of  ad- 
dress; such  extension,  however,  not  to  exceed  ninety  days 
in  all.    [Ineffect  July  1st,  1874.] 

Distance— sec.  1005n  1 23  Gal.  152. 

Proof  of  service  by  mail— 35  Cal.  184. 

§  1014.  A  defendant  appears  in  an  action  when  he  an- 
swers, demurs,  or  gives  the  plaintiff  written  notice  of  his 
appearance,  or  when  an  attorney  gives  notice  of  appear- 
ance for  him.  After  appearance,  a  defendant  or  his  at- 
torney is  entitled  to  notice  of  all  subsequent  proceedings ' 
of  which  notice  is  required  to  be  given.  But  where  a  de- 
fendant has  not  appeared,  service  of  notice  or  papers  need 
not  be  made  upon  him  unless  he  is  imprisoned  for  want 
of  bail. 

Appearance— answer  as,  13  Gal.  558;  21  Cal.  51:  31  Gal.  346:  attorney, 
j^ougli,  see  note, if^ra:  notice  of,  4  Cal.  305;  8  Gal.  339, 569;  27  Cal.  295: 
%  CaL  649:  to  quash  summons,  etc..  4  Cal.  305;  44  Cal.  630;  47  Cal.  614;  50 
Cal.  185:  53  Cal.  245 :  sufficiency  of,  44  Cal.  157 ;  47  Cal.  614,  and  see  notice 
of:  waiver  by, general^,  14  Gal.  677.  and  see  last  subhead:  waiver  of 
snmmons.  sees.  406, 416;  4  Cal.  120,280:  14  CaL105;  44  Cal.  630;  45  Cal. 
257 ;  50  CaL  185 :  where  none,  16  Cal.  160. 

Appearance  by  attorney— 4  Cal.  280;  13  Cal.  191;  17  Cal.  431;  21  GaL 
51;,29  CaL  147;  80  GaL  192, 439;  31  Cal.  346;  42  CaL  148, 439;  43  Cal.  485;  44 
CaL157,28i 

Notice  of  snbseqnent  proceedings— how  given,  sec.  1015. 

§  1015.  When  a  plaintiff  or  a  defendant,  who  has  agt^ 
peared,  resides  out  of  the  State,  and  has  no  attorney  in 
the  action  or  proceeding,  the  service  may  be  made  on  th^ 
clerk  for  him.  But  in  all  cases  where  a  party  has  an  aji 
tomey  in  the  action  or  proceeding,  the  service  of  papers, 
when  required,  must  be  upon  the  attorney  instead  of  the 
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party,  except  of  subpconas,  of  writs,  and  otber  process  i»- 
Bued  in  the  suit,  and  of  papers  to  bring  him  into  contempt 

Attorney— Authority  of,  sec.  283,  sabcl.  1,  note:  21  CaL  426;  42  Cal.  49t 
duties  of,  sec.  282 :  disbarred,  when,  see  sees. 287  to  299;  Peoplie  «.Pe» 
son,  June  luih,  1880,  fi  Pac.  C.  L.  J.  537. 

Service,  how  made— sec  1011 :  on  attorney,  47  GaL  644. 

Exception  of  prooeu  and  contempt— see.  1016. 

ccp  §  1016.  The  fores^oing  provisions,  of  this  chapter  do 
08  r>HO  not  apply  to  the  service  of  a  summons  or  other  procesa^ 
(wj  191  or  of  any  paper  to  bring  a  party  into  contempt. 

§  1017.  Any  summons,  writ,  or  order,  in  any  civil  suit 
or  proceeding,  and  ali  other  papers  requiring  service,  may 
be  transmitted  by  teleeraph  for  service  in  any  place,  and 
the  telegraphic  copy  of  such  writ,  or  order,  or  paper,  so 
transmitted,  may  oe  served  or  executed  by  the  officer  oi 

Eerson  to  whom  it  is  sent  for  that  purpose,  and  returned 
y  him,  if  any  return  be  requisite,  in  the  same  manner,, 
and  with  the  same  force  and  effect,  in  all  respects,  as  the 
original  thereof  might  be  if  df)livered  to  him;  and  the  of-  j 
ficer  or  person  serving  or  executing  the  same  has  the  same  | 
authority,  and  is  subject  to  the  same  liabilities,  as  if  the 
copy  were  the  original.    The  original,  when  a  writ  or  or- 
der, must  also  be  filed  in  the  court  from  which  it  was 
issued,  and  a  certified  copy  thereof  must  be  preserved  in 
the  telegraph  office  from  which  it  was  sent.    In  sending 
it,  either  the  original  or  the  certified  copy  may  be  used  by 
the  operator  for  that  purpose.    Whenever  any  document 
to  be  sent  by  telegraph  bears  a  seal,  either  private  or  offi- 
cial, it  is  not  necessary  for  the  operator,  in  sending  the 
same,  to  telegraph  a  description  of  the  seal,  or  anv  words 
or  device  thereon,  but  the  same  may  be  expressed  in  the 
telegraphic  copy  by  the  letters  "  L.  8."  or  by  the  word 
"seal.*^   ' 
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CHAPTER  VL 

OF  COSTS. 

IQZl.  Compensation  of  attorneys.   Costs  to  psurties. 

1162.  When  allowed,  of  course,  to  the  plaintiff. 

1023.  Several  actions  brought  on  a  single  cause  of  action  can  carry 

costs  in  but  one. 
1034.  Defendant's  costs  must  be  allowed,  of  course,  in  certain  cases. 

1 1025.  Costs,  when  in  the  discretion  of  the  court. 

1 1026.  When  the  several  defendants  are  not  united  in  interest,  costs 

may  be  served. 
[  1037.  Costs  of  appeal  discretionary  with  the  court,  in  certain  cases. 
1 1028.  Beferee's  fees. 
)29.  Continuance,  costs  may  be  imposed  as  condition  of. 
no.  Costs  when  a  tender  is  made  before  suit  brought. 
Rl.  Costs  in  action  by  or  against  an  administrator,  etc. 
102.  Costs  in  a  review  other  than  by  appeaL 
183.  Filing  of,  and  afSdavit,  to  bill  of  costs. 
IM.  Costs  on  appeal,  how  claimed  and  recovered. 
SK.  Interest  and  costs  must  be  included  by  the  clerk  in  the  judg> 
ment. 

i  lOML  "When  plaintiff  is  a  non-resident  or  foreign  corporation,  defend* 
ant  may  require  security  for  costs. 

11037.  If  such  security  be  not  given,  the  action  may  be  .dismissed. 
1038.  Costs  when  State  is  a  party. 
1099.  Costs  when  county  is  a  party. 

§  1021.  The  measure  and  mode  of  compensation  of  at- 
tomeys  and  counsellors  at  law  is  left  to  the  agreement,  ex- 
press or  implied,  of  the  parties;  but  parties  to  Q,ctions  oi 
proceedings  are  entitled  to  costs  and  disbursements,  as 
hereinafter  provided. 

Oompensation  of  attomejrs— see  sec.  282n:  eminent  domain,  in, 
aec.  1251:  equity,  in,  as  costs  where  series  of  suits,  39  Gal.  85:  fore- 
closure, on,  sec.  726n;  sec.  1500:  ft  Cal.  492:  Injunction  bond,  as  danv 
ages  on,  13  CaL  585;  25  Cal.  170;  28  Cal.  11:  Hen  for  limited,!  Cal.  331: 
2  CaL  507;  11  Cal.  93:  maintenance  obsolete,  22  Cal.  95:  mechanics' 
Uens,  on,  sec.  1196:  partition,  in,  sees.  796,  798:  receiver,  for,  15  Cal. 
^:  representing  heirs  of  estate,  for,  sec.  1718:  retainer,  3  CaL  108: 
trust  funds,  out  of,  40  Cal.  289. 

Costs  and  disbnrsements—eminent  domain,  sec.  1255:  error  as  to. 
correcting,  28  Cal.  103:  foreclosure,  5  Cal.  416,  492:  married  woman,  26 
Cal.  443:  mechanics'  liens,  on,  sec.  1195:  money,  action  for,  29  Cal.  281 : 
Acgotiable  instrument,  lost,  where,  28  CaL  561:  new  trial,  29  CaL  281:. 
wtitlon,  sees.  768.  796,  798,  801 :  percentage  at  San  Francisco,  Stats, 
{w.  p.  66:  85  Cal.  195;  49  Cal.  596:  phonographic  reporters,  sec.  274: 
noDate  Proceedings— contested  wills,  sec.  1332;  executor,  sees.  1503, 
|w,  1616;  homesteads,  as  to,  sec.  1485;  reference  of  claim,  sec.  1508: 
•pectflc  perfonnauce,  36  Cal.  230.  '  ^ 

§  1022.  Costs  are  allowed^  of  course,  to  the  plaintiff, 
upon  a  judgment  in  his  favor,  in  the  following  cases : 

CODB  Civ.  Pboc— »l. 
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1.  In  an  action  for  the  recoTery  of  real  property; 

2.  In  an  action  to  recover  the  possession  of  personaLj 
property,  where  the  value  of  tlie  property  amounts  te 
three  hundred  dollars  or  over;  such  value  shall  be  detei^' 
mined  by  the  jury,  court,  or  referee  by  whom  the  action 
is  tried; 

3.  In  an  action  for  the  recovery  of  money  or  damages, 
when  plaintiff  recovers  three  hundred  dolk^  or  over; 

4.  In  a  special  proceeding; 

6.  In  an  action  which  involves  the  title  or  possession  of 
real  estate,  or  the  legality  of  any  tax,  impost,  assessment, 
toll,  or  municipal  line. 

Section  generaUjr— 30  CaL  545;  37  Cal.  202. 

Costs  discretionanr— when,  sees.  1025, 1027. 

SUBDIVISION  1.   Bear  property— recoTery  of  possessloa  of,  30  GaL 


547;  37  Cal.  202. 
SUBDIVISIOK  2. 

Cal.  309. 

Subdivision  3. 
217;  17  Cal.  336. 

subdivision  4. 

Subdivision  5. 


Personal  propertf— value,  sec.  1025;  5  GaL  267;  S3 

Money  or  damages— sec.  1025:  damages,  10  CaL 

Special  proceeding— generally,  sees.  106^1822. 
Tax  salts— 53  CaL  386. 


§  1023.  When  several  actions  are  brought  on  one 
bond,  undertaking,  promissory  note,  bill  of  exchange,  or 
other  instrument  in  writing,  or  in  any  other  case  for  the 
same  cause  of  action,  against  several  parties  who  might 
have  been  joined  as  defendants  in  the  same  action,  no 
costs  can  be  allowed  to  the  plaintiff  in  more 'than  one  of 
such  actions,  which  may  be  at  his  election,  if  the  party 
proceeded  against  in  the  other  actions  were,  at  the  com- 
mencement of  the  previous  action,  openly  within  this 
State;  but  the  disbursements  of  the  plaintiff  most  hd 
allowed  to  him  in  each  action. 

Several  parties— who  might  have  been  Joined  as  defendants,  sec. 
383. 

§  1024.  Costs  must  be  allowed,  of  course,  to  the  de- 
fendant, upon  a  judgment  in  his  favor  in  the  actions  men- 
tioned in  section  ten  hundred  and  twenty-two,  and  in 
fecial  proceedings. 

Special  proceedings— sees.  1063-1822. 

§  1025.  In  other  actions  than  those  mentioned  in  aec- 
tion  ten  hundred  and  twenty-two,  costs  may  be  allowed  or 
not,  and,  if  allowed,  may  be  apportioned  between  the  par- 
ties, on  the  same  or  adverse  sides,  in  the  discretion  of  the 
court;  but  no  costs  can  be  allowed  in  an  action  for  the 
recovery  of  money  or  damages  when  the  plaintiff  recoveifl 
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less  than  three  hundred  dollars,  nor  in  an  action  to  recover 
the  possession  of  personal  property,  when  the  value  of  the 
.property  is  less  than  three  hundred  dollars. 

Costs  discretionary— when,  25  Cal.  266;  28  CaL  561;  35  CaL  136;  39 
CaL667;40CaI.288. 

Bocoven  less  than  $300-6  CaL  286;  17  Cal.  336. 

§  1026.  When  there  are  several  defendants  in  the 
actions  mentioned  in  section  ten  hundred  and  twenty-two, 
not  united  in  interest,  and  makincc  separate  defenses  by 
separate  answers,  and  plaintiff  fails  to  recover  judgment 
against  all,  the  court  must  award  costs  to  such  of  the  de- 
fendants as  have  judgment  in  their  favor. 

Jadgment  for  some  defendants— sec.  578  and  note. 

Joint  recovery  of  costs— by  several  defendants,  6  Gal.  61 :  Joint  lia> 
'    biUtyal80,18CaL219. 

§  1027.  In  the  following  cases,  the  costs  of  appeal  are 
I    in  the  discretion  of  the  court : 

1.  When  a  new  trial  is  ordered; 
I       2.  When  a  judgment  is  modiiied. 

OoatB  of  appeal— meaning  of  term,  11  Cal.  341 :  of  pilntinff  traih 
[      script,  28  Cal.  123. 

SrBDPnsiON  1.   New  trial  ordered— 13  Cid.  58;  24  CaL  350. 
SUBDrTisioir  2.   Judgment  modified— sees.  53n,  957;  1  CaL  51;  2 
CaL  269;  18  Cal.  689;  30  Cal.  458. 

§  1028.  The  fees  of  referees  are  five  dollars  to  each  for 
every  day  spent  in  the  business  of  the  reference;  but  the 
parties  may  agree,  in  writing,  upon  any  other  rate  of  com-  lo^s 
I  pensation,  and  thereupon  such  rate  shall  be  allowed. 
\        Beference— generally,  sees.  638-645. 

Btferees  in  partition— compensation  of,  sees.  768, 796. 

§  1029.  When  an  application  is  made  to  a  court  or  ^ 

referee  to  postpone  a  trial,  the  payment  of  costs  occa-    ^  ^^ 
sioned  by  tne  postponement  may  be  imposed,  in  the  dis-    qf  ^ 
cietion  of  the  court  or  referee,  as  a  condition  of  granting    ^ 
the  same. 

Postponement— generally,  sees.  505, 596. 

S  1030.  When,  in  an  action  for  the  recovery  of  money 
only,  the  defendant  alleges  in  bis  answer  that  before  tb . 
commencement  of  the  action,  he  tendered  to  the  plaintiff 
the  full  amount  to  which  he  was  entitled,  and  thereupon 
deposits  in  court  for  plaintiff  the  amount  so  tendered, 
fthd  the  allegation  be  found  to  be  true,  the  plaintiff  can- 
iu)t  recover  costs,  but  must  pay  costs  to  the  defendant.  Mr 

!        No  costs  where  section  followed— 25  Cid.  502. 

Tender-sec.  2076 :  plea  of,  -when  gains  cofts,  28  CM-  288. 
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Offbr  to  oompromise—sec.  997. 
Deposit  in  court— «ecs.  073-574,  sec.  1024. 

§  1031.  In  an  action  prosecuted  or  defended  by  an  ex- 
ecutor, administrator,  trustee  of  express  trust,  or  a  per- 
son expressly  authorized  by  statute,  costs  may  be  recov- 
ered ds  in  action  by  and  against  a  person  prosecuting  or 
defending  in  bis  own  right;  but  such  costs  must  by  the 
judgment  be  made  chargeable  only  upon  the  estate,  fund, 
or  party  represented,  unless  the  court  directs  the  same  to 
be  paid  by  the  plaintiif  or  defendant;  personally,  for  mis- 
management or  bad  faith  in  the  action  or  defense. 

Costs  against  execator,  etc.— «ec8.  1508, 1509;  6  Gal.  169;  33  GaL  658. 

Tmst  funds— attorney's  fee  out  of,  40  Gal.  288. 

§  1032.  When  the  decision  of  a  court  of  inferior  juris- 
diction in  a  special  proceeding  is  brought  before  a  court 
of  higher  jurisdiction  for  a  review,  in  any  other  way  than 
by  appeal,  the  same  costs  must  be  allowed  as  in  cases  on 
appeal,  and  may  be  collected  by  execution,  or  in  such 
manner  as  the  court  may  direct,  according  to  the  nature 
of  the  case. 

Special  proceedings— generally,  sees.  1063-1822. 

Decision  of  inferior  court  reviewed— sees.  1067-1110» 

Oosts  on  appeal— sees.  129»,  1027, 1034. 

§  1033.  The  party  in  whose  favor  judgment  is  ren- 
dered, and  who  claims  his  costs,  must  deliver  to  the  clerk, 
and  serve  upon  the  adverse  i^arty,  within  five  days  after 
the  verdict  or  notice  of  the  decision  of  the  court  or  referee^ 
or,  if  the  entry  of  the  judgment  on  the  verdict  or  decision 
be  stayed,  then  before  such  entry  is  made — a  memo- 
randum of  the  items  of  his  costs  and  necessary  disburse- 
ments in  the  action  or  proceeding,  which  memorandum 
must  be  verified  by  the  oath  of  the  party,  or  his  attorney 
or  agent,  or  by  the  clerk  of  his  attorney,  stating  that  to 
the  best  of  his  knowledge  and  belief  the  items  ate  cor- 
rect, and  that  the  disbursements  have  been  necessarily 
incurred  in  the  action  or  proceeding.  A  partydissatisfied 
with  the  costs  claimed,  may,  within  five  days  after  notice 
of  filing  of  the  bill  of  costs,  file  a  motion  to  have  the  same 
taxed  by  the  court  in  which  the  judgment  was  rendered, 
or  by  the  judge  thereof  at  chambers.  [In  effect  July  1st, 
1874.] 
Memorandum  of  costs— essential,  16  Gal.  403. 

Items  included— new  trial,  where,  see  13  Gal.  58:  short'hand  report- 
er's fees,  sec.  274 :  witness  fees,  see  41  Gal.  242. 

Retazation  of  oosts— 5  GaL  417;  23  Gal.  286:  amendment  of  bfUof 
costs,  sec.  473n;  8  Gal.  115;  46  Gal.  580:  correcting  error  by  appeal,  38 
Gal.  245.  . 


of55  OF  COSTS.  §§  1034-7 

Costs  on  appeal— section  inapplicable  to,  11  Cal.  341:  generally,  see 
sec.  1032n. 

§  1034.  Whenever  costs  are  awarded  to  a  party  by  an 
appellate  court,  if  he  claims  such  costs,  he  must,  within 
tioirty  days  after  the  remittitur  is  filed  with  the  clerk  be- 
low, deliver  to  such  clerk  a  memorandum  of  his  costs, 
verified  as  prescribed  by  the  preceding  section,  and  there- 
after he  may  have  an  execution  therefor  as  upon  a  judg- 
ment. 

Costs  on  appeal— sec  1032»;  14  Gal.  232;  Cohen  v.  Gray,  March  4th,  i034 
1880,  5  Fac.  C.  L.  J.  71.  ccp 

RemittitnT— sec.  958.  59  5K8 

Memorandam  of  costs— delivered  to  derk  of  court  below,  24  Gal.  74  107 
350. 

-    Ezecntion  therefor-14  Gal.  232;  24  Gal.  350.  ^035 

ccp 
§  1035.  The  clerk  must  include  in  the  judgment  entered  71  260 

tip  by  him,  any  interest  on  the  verdict  or  decision  of  the.  75  592 
court,  from  the  time  it  was  rendered  or  made,  and  the  82  185 
costs,  if  the  same  have  been  taxed  or  ascertained;  and  he 
must,  within  two  days  after  the  same  are  taxed  or  ascer-    «ci> 
tained,  if  not  included  in  the  judgment,  insert  the  same  5^  .j^i 
in  a  blank,  left  in  the  judgment  for  that  purpose,  and  52   42 
mast  make  a  similar  insertion  of  the  costs  m  the  copies 
and  docket  of  the  judgment.  1035 

Entering  up  interest— 80  Gal.  78.  «ft^^6 

Inserting  costs  in  blank— formerly  nnauthorlzed,  16  Gal.  403.  ^ 

§  1036.  When  the  plaintiff  in  an  action  resides  out  of 
the  State,  or  is  a  foreign  corporation,  security  for  the  costs 
and  charges,  which  may  be  awarded  against  such  plaint- 
iff, may  be  required  by  the  defendant.  When  required, 
all  proceedings  in  the  action  must  be  stayed  until  an  un- 
dertaking, executed  by  two  or  more  persons,  is  tiled  with 
tbe  clerk,  to  the  effect  that  they  will  pay  such  costs  and 
charges  as  may  be  awarded  against  the  plaintiff  by  judg 
ment,  or  in  the  progress  of  the  action,  not  exceeding  the 
sum  of  three  hundred  dollars.  A  new  or  an  additional 
undertaking  may  be  ordered  by  the  court  or  judge,  upon 
proof  that  the  original  undertaking  is  insufficient  security, 
and  proceedings  in  the  action  stayed  until  such  new  01 
additional  undertaking  is  executed  and  filed. 

Residence  of  corporation— 22  Cal.  538. 

Notice  that  security  is  required— sec.  1037;  19  GaL  77. 

Undertakings  generally— sec.  941n. 

§  1037.  After  the  lapse  of  thirty  days  from  the  service 
of  liotice  that  security  is  required,  or  of  an  order  for  new 
or  additional  security,  upon  proof  thereof,  and  that  no 


§§  1038-9  OF  COSTS.  36S 

undertaking:  as  required  has  been  filedi  the  court  or  judge 
may  order  the  action  to  be  dismissed. 
Dismissal,  when  too  late— 19  CaL  77. 

§  1038.  When  the  State  is  a  party,  and  costs  axe 
awarded  against  it,  they  must  be  paid  out  of  the  State 
treasury. 

No  secoritf  required  of  State— see.  10S8. 

§  1039.   When  a  county  is  a  party,  and   costs   are 
awarded  against  it,  they  must  be  paid  out  of  the  county 
treasury. 
No  secnritf  required  of  county— eec.  1058. 
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CHAPTER  Vn. 
aBNERAL  PROVISIONS. 

§  1045.  Lost  papers,  how  supplied. 

S  104&  Papers  without  the  title  of  the  action,  or^with  defective  title, 

may  be  valid. 
S 1047.  Successiye  actions  on  the  same  contract,  etc. 
1 1048.  Consolidation  of  several  actions  into  one. 
f  1049.  Actions,  when  deemed  pending. 
§  1050.  Actions  to  determine  adverse  claims,  and  by  sureties. 

1 1051.  Testimony,  when  to  be  taken  by  the  clerk. 

1 1052.  The  clerk  must  keep  a  register  of  actions. 

5 1053.  Two  or  three  referees,  etc.,  may  do  any  act. 

5 1054.  The  time  within  which  an  act  is  to  be  done  may  be  extended. 

5 1055.  Actions  against  a  sheriff  for  ofQcial  acts. 

§  1056.  Actions  may  be  prosecuted  in  the  Spanish  language  in  certfdn 

counties. 
§  1057.  Undertaking  mentioned  in  this  Code,  requisites  of. 
i  liJSB.  Peoide  of  State  not  required  to  give  bonds  when  State  is  a  party. 
S 1059.  Surety  on  appeal  substituted  to  rights  of  Judgment  creditor. 

§  1045.  If  an  original  pleading  or  paper  be  lost,  the 
court  may  authorize  a  copy  thereof  to  oe  filed  and  used 
instead  of  the  original. 

Lost  papers-4  Gal.  381;  24  Cid.  267;  27  Cid.  423;  28  Gal.  557;  49  CaL  263. 

§  1046.  An  affidavit,  notice,  or  other  paper,  without 
the  title  of  the  action  or  proceeding  in  which  it  is  made 
or  with  a  defective  title,  is  as  valid  and  effectual  for  any 
purpose  as  if  duly  entitled,  if  it  intelligibly  refer  to  such 
action  or  proceeding. 

Defective  title-3  CaL  195. 

* 

§  1047.  Successive  actions  may  be  maintained  upon 
the  same  contract  or  transaction,  whenever,  after  the 
former  action,  a  new  cause  of  action  arises  therefrom. 

Action  defined— sec.  22. 

§  1048.  Whenever  two  or  more  actions  are  pending  at 
one  time  between  the  same  parties  and  in  the  same  court, 
upon  causes  of  action  which  might  have  been  joined,  the 
court  may  order  the  actions  to  be  consolidated. 

Consolidation  of  actionB— 27  Gal.  500;  29  CaL  307. 

.  §  1049.  An  action  is  deemed  to  be  pending  from  the 
time  of  its  commencement  until  its  final  determination 
upon  appeal,  or  until  the  time  for  appeal  has  passed,  un* 
less  the  judgment  is  sooner  satisfiea. 

pudency  of  action— 96  Gal.  391. 
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S  1090.   An  action  may  be  broueht  by  ona  person  I 
B^inat  anotber  [oi  tbe  poipose  of  aetermlniDK  an  ad'  m 
-o    verse  claim,  which  the  latter  makes  aaamst  the  former  1 
^ccv    i°^  money  or  property  upon  an  alleged  obligation;  and 
J.V  ^!S>  also  against  two  or  more  persons,  for  tbe  purpose  of  com- 
pelling ODO  to  satisfy  a  debt  due  to  the  other,  for  which 
lOBo  P'amtifl  is  bound  as  a  surety.  ^ 

Gtn        FrernLtliiB  suit— provlalou  not  ileslgnea  tor,  t  C*L  BSi  and  ws  II 

Qnlstliig  tttia  to  mltr^-MC  71>> 

Surety's  Bnlt-^  Csl.  117. 

§  1051.  On  the  trial  of  an  action  in  a  court  of  record, 
if  there  is  no  short-hand  reporter  of  the  court  In  attend- 
ance, Hither  party  may  require  the  clerii  to  take  down  the 
testimony  in  writing. 

~'\alk't  pDvan  and  datl*>r-s«c.  SIOii. 
MVm  micnus  of  the  trial— L  Cb1.U2,4»;  2Cb1.M,1SI;  UCsLK, 

1052.  The  clerk  must  keep  among  the  records  of  tits 
It  a  register  of  actions.    Ue  must  ent«r  therein  tbe 
s  of  the  action,  with  brief  notes  under  it,  from  time  to 
e,  of  all  papers  tiled  and  proceedings  had  therein, 
uords  of  ths  coKTt— AflB  §eca.  668,  G72.  fiSS. 

1053.  When  there  are  tbree  referees,  or  three  aibi- 
tors,  all  must  meet,  but  two  of  them  may  do  any  act 

wuich  might  be  done  by  all. 
10B4  RafsT«iD»s  and  trial!  by  refsTBoi— sees.  OS-M. 
:<-  .'iitl  g  1054.  When  an  act  to  be  done,  as  provided  in  this 
K7  r,M  Code,  relates  to  the  pleadings  in  the  actioo,  or  the  under- 
fij  j?S  takings  to  be  filed,  or  the  justitication  of  sureties,  or  ''"' 
S|  -jn  preparation  of  statements,  or  of  bills  of  exceptions,  l 
f^i  Ij":  amendiDBQta  thereto,  or  to  the  service  of  notices  other 
(i7  ah'  ''  tban  of  appeal,  the  time  allowed  by  this  Code  may  be  eX' 
iw  4S7  tended,  upon  good  cause  shown  by  the  court  in  which  tbe 
7n  3<)i-  action  is  pending,  or  a  judge  thereof;  but  such  extension 
7]  ,iB4  shall  not  exceed  thirty  days  without  the  consent  of  tt" 
il  ril  "^'^"^  party.  [In  effect  March  9th,  1880.1  It'  i'  I  ;  ' 
ea  nii  Bitcmsion  of  Umo— 17  Ca).  132;  24  Cat.  1791  ^  ChL  llB,>9a;j41C> 
""  ""      )15i43C^.^;  t7CaL8«:  compulatloaol tlma,9Be.l2BiulDO(«e:liol 

dari,  sesa.  10, 11, 13. 
TUnzdaya-^CaLISS;  a  CaJ.  S!0. 
§  1053.  If  an  action  be  brought  against  a  sheriff  for  sn 

act  done  by  virtue  of  his  ofBce,  and  be  give  written  notice 
L0&4  thereof  to  the  sureties  on  any  bond  of  indomnity  received 
ccp       by  him,  the  judgment  recovered  therein  shall  be  coDclii' 


C.  C.  p.  1889. 


C.  C.  1889,  p.  216. 
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eve  e'vidence  of  his  right  to  recover  against  such  sureties; 
^d  tihe  court  may,  on  motion,  upon  notice  of  five  days, 
rdeir  judgment  to  he  entered  up  against  them  for  the 
•mouxit  so  recovered,  including  costs.  [In  effect  April 
5t>lQ,  1880.] 

Seo-tion  strictly  oonstxned— against  sheriff,  28  Cal.  102.         ' .  ,  . 

Izidoxnnifier  may  intenrene— 21  GaL  442.  \,  1 056 

g  X056,  Bepealed.    [In  effect  April  16th,  1880.]  "97^1^.5 

§  X057.  In  all  cases  where  an  undertaking  with  sure- 
^ea  is  required  by  the  provisions  of  this  Code,  the  oflicer 
taking  the  same  must  require  the  sureties  to  accompany 
it  Tvitn  an  affidavit  that  they  are  each  residents  and 
householders  or  freeholders  within  the  State,  and  are  each 
'wortli  the  sum  specified  in  the  undertaking,  over  and 
above  all  their  just  debts  and  liabilities,  exclusive  of 
property  exempt  from  execution;  but  when  the  amount 
specifiea  in  the  undertaking  exceeds  three  thousand  dol- 
lars, and  there  are  more  than  two  sureties  thereon,  thev 
may  state  in  their  affidavits  that  thdy  are  severally  worth 
axaounts  less  than  that  expressed  in  the  undertaking,  if 
the  ivhole  amount  be  equivalent  to  that  of  two  sufficient 
sureties. 
TJn,derkaking--defectlTe,  2  Cal.  562 ;  13  Cal.  606. 

Affidavit— defective,  curing  objection  to,  62  Cal.  447;  each  worth  the 
sam,  etc.,  7  Cal.  518. 

Property  exempt  from  ezecntion-Hsec.  690  and  notes. 

Applied  to  guardians—sec.  1809. 

§  1058.  In  any  civil  action  or  proceeding  wherein  the 
■    State,  or  the  people  of  the  State,  is  a  party  plaintiff,  or  1 
any  State  officer,  in  his  official  capacity,  or  on  behalf  of 
the  State,  or  anj^- county,  city  and  county,  city,  or  town, 
is  a  party  plaintiff  or  defendant,  no  bond,  written  under- 
taking, or  security  can  be  required  of  the  State,  or  the 
people  thereof,  or  any  officer  thereof,  or  of  any  county,  city 
ana  county,  city,  or  town ;  but  on  complying  with  the  other 
provisions  of  this  Code,  the  State,  or  the  people  thereof, 
or  any  State  officer  acting  in  his  official  capacity,  have  the 
same  rights,  remedies,  and  benefits  as  if  the  bond,  under- 
taking, or  security  were  given  and  approved  as  required 
hy  this  Code.    [In  effect  April  15th,  1880.] 

Oosta  against  State  or  county— sees.  1038, 1039. 

Oonnty— Board  of  Supervisors  included,  10  Cal.  344. 

§  1059.  "Whenever  any  surety  on  an  undertaking  on 
appeal,  executed  to  stay  proceedings  upon  a  money  judg- 
ment, pays  the  judgment,  either  with  or  without  action. 
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after  its  affirmation  by  the  appellate  court,  he  is  sai 
tated  to  the  rights  of  the  judgment  creditor,  and  is  ei 
tied  to  control,  enforce,  and  satisfy  such  judgment  in 
respects  as  if  he  had  recovered  the  same.    (In  effect  Ji 
1st,  1874.] 

Undertaking  on  appeal— sec.  Mln. 

Subrogation  of  raretie*— sec.  TOOn. 
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PAET  in. 

OF    SPECIAL  FROCEEDINaS    OF  A 

CIVIL    NATX7RE. 

"Ceex^b  I.    Ov  Wbits  of  MAin>ATB  Jlsd  Prohibition.    §§ 

1067-1110. 
H.     Of  CoNTKSTiNa  ELEcmoNS.    §5  1111-1127. 
UI.     Of  Summaby  Fbooeedings.    §§  1132-1178. 
rv.    Of  Enfobcepient  of  Libns.    §§  1180-1206. 
I  V.    Of  Contempt.    §§  120^1222. 

I  TI.    Of  Yoluntaby  Dissolution  of  CokPOBATiomi. 

!  §§  1227-1223. 

VII.  -Of  Eminent  Domain.    §§  1237-1268. 
i         VIII.    Of  Esohbated  Estates.    §§  126&-1272. 
IX.    Of  Change  of  Name.    §§  1275-1278. 
X.    Of  Abbetbations.    §§  1281-1290.     ^ 
XI.    Of  Fbooeedingb  in  Pbobatb  Coubts.   §S  12M- 
1809. 
Of  Sole  Tbadebs.    §§  1811-1821. 
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Dincted  to  inferior  tribanaL  eto.— «8  GaL  6Ms  Lamb  9.  8^o«tilflr« 

March  17th,  1880, 6  Pac.  C.  L.  J.  140. 

Betnm  of  writ— sec.  1075, 84  Cal.S52;  S3  Cal.644!  transcript  leqnlie^ 
aee  CsBTirriHO  Bsoobd  avd  PsooESDnros,  sec  lOTln. 

§  1071.  The  writ  of  review  mast  command  tlie  party 
to  whom  it  is  directed  to  certify  folly  to  the  court  issuing 
the  writ,  at  a  specified  time  and  place,  a  transcript  of  the 
record  and  proceedings,  (describing  or  referring  to  them 
with  convenient  certainty)  that  the  same  may  be  reviewed 
by  the  court;  and  requiring  the  party,  in  the  meantime, 
to  desist  from  further  proceedings  in  the  matter  to  be  re- 
viewed. 

Party  to  whom  directed— Lamb  v.  Schottler,  March  17th,  1880«  ft 
Pac.  C.  L.  J.  140. 

1071  Certifying  record  and  proceedings-^  CaL  60, 082;  34  GaL  393. 

cep  At  apecifled  time— see  Supreme  Ct.  role  23. 

61  ^i'>  §  1072.  If  a  stay  of  proceedings  be  not  intended,  the 

'  words  requiring  the  stay  must  be  omitted  from  the  writ; 

1074  these  words  may  be  inserted  x)r  omitted,  in  the  sound  dis« 

cop  cretion  of  the  court;  but  if  omitted,  the  power  of  the  in- 

54  286  ferior  court  or  officer  is  not  suspended  or  the  proceedings 

1076  stayed. 

„^^P  §  1073.  The  writ  must  be  served  in  the  same  manner 

56  614     i^g  ^  summons  in  civil  action,  except  when  otherwise  ex- 
pressly directed  by  the  court. 

Service  of  writ— on  public  tribunal,  etc.,  and  proof  of  same.  Su- 
preme Ct.  rule  28. 

Service  of  summons— sec.  HOetteq. 

pp'^^      §  1074.  The  review  upon  this  writ  cannot  be  extended 
97  a5fi  ^'irther  than  to  determine  whether  the  inferior  tribunal, 
^  board,  or  officer  has  regularly  pursued  the  authority  of 
,Q-.    .  such  tribunal,  board,  or  officer. 

ccD  Extent  of  review— see  under  Ezobedbd  thb  Jubisdiotios,  sec 

111  278    iOBSn:  I'i  Cal.  479;  85  Gal.  Wi  43  Gal.  365;  63  GoL  204,  ^. 

Regularly  pursued  its  authority- Interpretation  of,  43  GaL  305;  fiS 
Cal.  204;  Batemau  v.  Superior  Gourt,  etc.,3Iarch  6th,  1880, 6  Fac.  G. !«. 
J.  77. 

§  1075.  If  the  return  of  the  writ  be  defective,  the 
court  may  order  a  further  return  to  be  made.  AYhea  a 
full  return  has  been  made,  the  court  must  hear  the  parties, 
or  such  of  them  as  may  attend  for  that  purpose,  and  may 
thereupon  give  judgment,  either  affirming,  or  annulling^ 
or  modifying  the  proceodings  below. 

Return— sec.  lOlOn. 

Hearing— see  Gbavtsd  bt  ast  Court,  sec.  lOOaa. 

Modifying  proceedings  below— 39  GaL  670. 


i 


876  WRIT  OP  REVIEW.  §§  1076-7 

S  Z076.  A  copy  of  the  judgment^  sifpied  by  the  clerk, 
must  'be  transmitted  to  the  inferior  tribaaal,  board,  or 
officer  having  the  custody  of  the  record  or  proceeding 
certified  up.  1077 

§  3077.  A  copy  of  the  judgment,  signed  by  the  clerk,     i'^P 
entered  upon  or  attsiched  to  the  writ  and  return,  consti-  ^J  ^^ 
tute  the  judgment  roll. 


Judgment  roll— petition  no  part  of.  47  CaL  GOi. 


I. 
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CHAPTER  n. 
IVRTP  OP  MANDATE.  ' 

S  1064*  ICandate  defined. 

S  1085.  When  and  by  what  conrtilBsaed. 

§  1086.  Writ,  when  and  upon  what  to  issue. 

I  1087.  Must  be  either  alternative  or  peremptory.   Substance. 

§  1088.  If  the  application  be  without  notice,  the  altemattve  writ  may  ' 

issue;  otherwise,  the  peremptory.  Notice  and  default* 
f  1089.  The  adverse  party  may  answer  under  oath. 
S  1090.  If  an  essential  question  of  fact  is  raised,  the  court  may  order  a 

jury  trial. 
fi  1091.  The  applicant  may  demur  to  the  answer  or  counterrall  it  by 

proof. 
S  1092.  Motion  for  new  trial,  where  made. 
I  1093.  The  clerk  roast  transmit  the  verdict  to  the  court  where  the 

motion  ft  pending,  after  which  the  hearing  shall  be  had  on 

motion. 
S  1094.  If  no  answer  be  made,  or  if  the  answer  raise  no  material  issue 

of  fact,  the  hearing  must  be  before  the  court. 
S  1095.  If  the  applicant  succeed,  he  may  have  damages,  costs,  and  a 

peremptory  mandate. 
%  1096.  Service  of  the  writ. 
S  1097.  Penalty  for  disobedience  to  the  writ. 

§  1084.  The  writ  of  mandamus  may  be  denominated  a 
writ  of  mandate.    [In  effect  July  1st,  1874.] 
Writ— sec.  51n. 

§  1085.  It  may  be  issued  by  any  court,  except  a  Jus- 
tice's or  Police  Court,  to  any  inferior  tribunal,  corporation, 
board,  or  person,^ to  compel  the  performance  of  an  act 
which  the  law  specially  enjoins,  as  a  duty  resulting  from 
an  office,  trust,  or  station;  or  to  compel  the  admission  of 
a  party  to  the  'use  and  enjoyment  of  a  right  or  office  to 
•  which  he  is  entitled,  and  from  which  he  is  unlawfully  «■ 
precluded  by  such  inferior  tribunal,  corporation,  board, 
or  person. 

Issued  by  any  court—by  superseded  courts,  90  Cal.  244;. 45  Cal.  679; 
49  Gal.  31 :  power  to  issue,  see  sees.  51, 76,  subd.  5,  and  notes  to  same : 
jiot  issued  where  no  longer  necessary,  36  Cal.  289:  Supreme  Courts, 
original  Jurisdiction,  47  Cal.  205;  Hyatt  v.  AUen,  March  23rdr  1880, 5 
l»ac.  C.L.J.664. 

lOSK       Inferior  tribunal,  etc.— Discretion  not  interfered  with,  7  Cal.  276; 
eftp       10  CaL  376 ;  22  Cal.  34 ;  28  Cal.  639. 

^l<i(6S        Oorporation-^private,  against,  see  When  not  proper,. vak^^TJiiwx* 
I    damns,  scope  and  function  of,  note  tf^ra. 
Board^^ee  SUFEBVisoRS,  imder  next  note. 
ocp         Persona,  official— to  whom  writ  directed:  auditor,  county,  44  CaL 
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fil6;  46  CaL  S23;  47  Cal.  488:  assessor,  county,  30  CaL  645:  clerk  of  board 
of  snperrisors,  52  CaL  411:  clerks  of  court,  1  Cal.  143;  10  Cal.  333:  14 
CaL  m;  28  CaL  69:  40  Cal.  ^81 :  comptroUer.State,  2  Cal.  165;  7  Cal.  65; 
16  CaL  11:  generally,  McCauley  v.  Brooks,  16  Cal.  11:  governor,  16  <'aL 
11 :  SO  Cal.  596;  39  Cal.  189 :  judge,  2  CaL  245;  17  Cal.  132;  31  Cal.  215;  43  CaL 
225,  and  see  When  not  proper,  under  Mandamus,  8oopb  and  Funo 
TiON  OP,  note  infra:  snerlfl,  10  Cal.  21 1 ;  and  see  whennot  proper,  under 
Mandamus,  Soopb  and  Function  of,  note  infra:  street  superin- 
tendent, 36  CaL  411:  supervisors,  6  CaL 254;  10  Cal.  410:  11  CaL  42;  12  CaL 
300:  21  Cal.  668;  28  CaL  429;  30  Cal.  465;  43  CaL  270, 853;  50  CaL  661:  tax 
collector,  20  Cal.  318:  treasurer,  county,*  39  Cal.  593;  and  see  When  • 

not  proper,  under  Mandamus,  Soopb  and  Function  ov,  note 
infra. 

Performance  of  an  act— compelling,  but  judicial  or  dlscretionanr 
.^t  not  undone,  24  CaL  78;  28  C^  639;  36  Cal.  283;  37  Cal.  532;  41  CaL 
68;  and  see  next  note. 

Dutyresnlting  from  an  office,  etc.— 4  CaL  177;  7  Cal.  278;  10  CaL  376; 
20  CaL  318;  25  CaL  26;  SO  CaL  825,676;  89  CaL  411;  43  CaL  225;  51  CaL 
S28. 

Mandamus,  scope  and  function  of^Demand  before  application^ 
18  Cal.  91;  20  CaL  72;  87  CaL  362;  53.Cal.  199.  Directed,  to  whom,  see 
Pebsons,  Opfioial,  note,  supra,  Discretion  not  controlled,  see  IN- 
FXBiOR  TsiBUNAL,  etc.;  also,  Febfobmanob  of  an  Aot,  notes 
suprA,  Record,  showing  of,  18  CaL  432:  46  Cal.  53;  48  CaL  47.  VIThen 
proper,Bec.  1086;  1  CaL  143;  4  CaL  177 ;*7  CaL  286;  16  CaL  11, 436;  21  CaL 
419;  80  CaL  825;  50  CaL  561;  51  CaL  328;  Talcott  o.  Blandlng,  March 
lOtn,  1880;  5  Pac.  C.  L.  J.  86;  and  see  notes  supra.  When  not  propef', 
clerk  of  board  of  supervisors,  against,  52  Cal.  411:  corporation,  pri- 
vate, against,  44  Gal.  173:  courts,  co-ordinate,  between,  1  Cal.  149,  an^ 
see  52  Cai.  638:  Judge,  against,  14  Cal.  230;  28  Cal.  166;  29  CaL  307;  35 
CaL  213;  86  Cal.  283:  87  CaL  532;  39  Cal.  411;  45  CaL  248;  50^  Cal.  409;  68 
CaL  406 :  ofElce,  trying  title  to,  etc.,  3  CaL  167:  7  CaL  442;  13  Cal.  621  r  50 
CaL  433;  53  CaL  8 :  sheriff,  against,  6  CaL  91;  17  Cal.  476;  22  CaL  142:  53 
CaL  213:  treasurer,  a^inst,  11  CaL  351;  18CfaL884;  20  CaL  593;  49  CaL 
612,522.  . 

SBB      §  1086.  The  writ  must  be  issued  in  all  cases  where 
p    there  is  not  a  plain,  speedy,  and  adequate  remedy,  in  th^   1086 
**  ordinary  course  of  law.    It  must  be  issued  upon  affidavit,   -ffP^r^ 
on  the  application  of  the  party  beneficially  interested.       i  '^^  ^gjj 

Plain.  K>eedy,  and  adequate  remedy-^i'reven^j  issuance,  where  ap- !  62  617 
peal,2CiaL594:  6Cal.7.l8;  15CaL149;  24  Cal. 79;  29  CaL 427;  50  Cal.  609: '  7I  45 
Kenerally,  40  Cal.  278;  and  see  When  not  proper,  under  Soopb  and  71  312 
FuKOTioN'OV  Mandamus,  sec.  1085n.  Issuanoe proper,  where  lacking,  7^  97^ 
where  no  appeaL  43  Cal.  225:  or  appeal  inadequate  remedy,  7  CaL  130:  '^  ^'^ 
generally,  36  Cal.  283,  and  see.  When  proper,  under  Scope  and  Func- 
tion OF  Kandamus,  sec.  lOSfm. 

•  Issued  on  affidavit— insufficient  showing,  22  Cal.  142:  by  Supreme 
Court,  see  Supreme  Ct.  rule  28. 

Application— by  whom;  party  beneficially  Interested,  sec.  867n;  25 
I        CaL  26;  26  CaL  641;  29  Cal.  210. 

§  1087.  The  writ  may  be  either  alternative  or  per- 
\       emptory.    The  alternative  writ  must  state  generally  the    * 
<       allegation  against  the  party  to  whom  it  is  directed,  and 
j       conmuhid  such  party,  immediately  after  the  receipt  of 
i       the  writ,  or  at  some  other  specided  time,  to  do  the  act 
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•  required  to  be  performed,  or  to  show  cause  before 
court,  at  a  specihed  time  and  plaoe,  why  he  has  not  dc 
so.    The  peremptory  writ  must  be  iu  a  similar  form, 
cept  that  the  words  requiring  the  party  to  show 
why  he  has  not  done  as  commanded  must  be  omitted, 
a  retttcn  day  inserted. 
Peremptoiy  writ— without  altenuitiTe*  sec.  1088,  and  note. 
Oommand  snch  part/— natore  of  directions,  6  CaL  440;  S3  GaL^ 

§  10S8.  When  the  application  to  the  court  is 
2088     without  notice  to  the  adverse  party,  and  the  writ  be  i 

407^390  ^o^®^'  ^^^^  alternative  must  be  lirst  issued;  but  if 
application  be  upon  due  notice,  and  the  writ  be  allowe 
the  peremptory  may  be  issued  in  the  iirst  instance.   Tt 
notice  of  the  application,  when  given,  must  be  at  Ic 
ten  days.    The  writ  cannot  be  granted  by  default, 
case  must  be  heard  by  the  court,  whether  the  adi 

^ovi      party  appear  or  not.  * 

o  •  Wt       Proof  of  senrico— on  public  body,  Supreme  Ct.  rule  28. 

6-^  ^^       Peremptory  writ— without  altemaUve.  1  CaL  143;  27  Cal.  664. 

1090      g  1089.  On  the  return  of  the  alternative,  or  the  day< 

*t^^i6  '^^ich  the  application  for  the  writ  is  noticed,  the  party  oi 

^^  ^     whom  the  writ  or  notice  has  been  served  may  show  cansj 

by  answer  under  oath,  made  in  the  same  manner  as  a^ 

answer  to  a  complaint  in  a  civil  action. 

Answer— sec.  437,  and  notes;  27  Cal.  655. 

§  1090.  If  an  answer  be  made,  which  raises  a  questioil 
as  to  a  matter  of  fact  essential  to  the  determination  of  tbj 
motion,  and  affecting  the  substantial  rights  of  the  partie 
and  upon  the  supposed  truth  of  the  allegation  oi  whid 
the  application  for  the  writ  is  based,  the  court  may,  in  its^ 
discretion,  order  the  question  to  be  tried  before  a  joiyi 
and  postpone  the  argument  until  such  trial  can  be  had, 
and  the  verdict  certitied  to  the  court.  The  question  to  bo 
tried  must  be  distinctly  stated  in  the  order  for  trial,  and 
the  county  must  be  designated  in  which  the  same  shall  be 
had.  The  order  may  also  direct  the  jury  to  assess  any 
damages  which  the  applicant  may  have  sustained,  in  caae 
they  lind  for  him. 

Question  to  be  tried-Q  Cal.20:  14  Cal.  428;  17  CaL  476. 

Order  for  trial— form  of,  45  CaL  SM. 

§  1091.  On  the  trial  the  applicant  is  not  precluded  by 
the  answer  from  any  valid  objection  to  itssumcienoy,  ana 
may  countervail  it  by  proof,  either  in  direct  denial  or  Ixj 
way  of  avoidance. 

Sofflciency  of  answer— objection  to,  equivalent  to  ffmenl  d* 
muirer,  27  Cal.  655;  30  Cal.  509;  48  CaL  36. 
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§  1092.  Tbe  motion  for  a  new  trial  mast  be  made  in 
^the  court  in  whicli  the  issue  of  fact  is  tried. 

kf'   New  trial— 8«nera]l7»  sec.  656,  et  »ea,:  In  Sapremo  Court,  when  orlff* 
J^lnal  jurisdiction  ezerciBed,  25  CaL  68&. 

§  1093.  If  no  notice  of  a  motion  for  a  new  trial  be 
given,  or,  if  given,  the  motion  be  denied,  the  clerk,  within 
live  days  after  rendition  of  the  verdict  or  denial  of  the 
motion,  must  transmit  to  the  court  in  which  the  applica- 
tion for  the  writ  is  pending,  a  certified  copy  of  the  verdict 
attached  to  the  order  of  trial;  after  which  either  party 
may  bring  on  the  argument  of  the  application,  upon  rea- 
sonable notice  to  the  adverse  party. 

§  1094.  If  no  answer  be  made,  the  case  must  be  heard 
on  the  papers  of  the  applicant.  If  the  answer  raises  only 
questions  of  law,  or  puts  in  issue  immaterial  statements, 
not  affecting  the  substantial  rights  of  the  parties^  the 
court  must  proceed  to  hear  or  fix  a  day  for  hearing  the 
argument  of  the  case.    [In  effect  July  1st,  1874.] 

Papers  of  the  applicant— eee  Issuxd  oir  Affidavit,  sec.  1066». 

§  1095.  If  judgment  be  given  for  the  applicant,  be  may 
recover  the  damages  which  ]ie  has  sustained,  as  found  by 
tlie  jury,  or  as  may  be  determined  by  the  court  or  ref- 
erees, upon  a  reference  to  be  ordered,  together  with  costs; 
and  for  such  damages  and  costs  an  execution  may  issue; 
and  a  peremptory  mandate  must  also  be  awarded  without 
delay. 

Jadgment  in  mandamna— extent  of  relief,  27  Cal.  655,  and  compare 
sec.  S80,  and  note:  persoilal,  when  Improper,  see  under  Fxsxmptost 
Mabdatb,  note  infra, 

.  Daxni^a— sec.  580o. 

Oost8=-sec8. 1021  a  seq. 

Peremptory  mandate— personal  Judgment  on,  when  Improper,  63 
Cal.  468. 

§  1096.  The  writ  must  be  served  in  the  same  manner 
as  a  summons  in  a  civil  action,  except  when  otherwise 
expressly  directed  by  order  of  the  court.  Service  upon  a 
majority  of  the  members  of  any  board  or  body,  is  service 
upon  the  board  or  body,  whether  at  the  time  of  the  service 
the  board  or  body  was  in  session  or  not. 

Service  of  snmmona— sec.  410,  et  seq. 

§  1097.  When  a  peremptory  mandate  has  been  issued 
and  directed  to  any  inferior  tribunal,  corporation,  board, 
or  person,  if  it  appear  to  the  court  that  any  member  ot 
such  tribunal,  corporation,  or  board,  or  such  person  upon 
whom  the  writ  has  been  personally  served,  has,  without 
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just  excasd,  refused  or  neglected  to  obey  tbe  same, 
court  may,  upon  motion,  impose  a  fine  not  exceeding 
thousand  dollars.    In  case  of  persistence  in  a  refusal 
obedience,  the  court  may  order  the  party  to  be  im^ 
oned  until  the  writ  is  obeyed,  and  may  make  any  ord< 
necessary  and  proper  for  the  complete  enforcement  of 
•writ.    [In  effect  July  Ist,  1874.] 
Officers  subject  to  mandamus— see Pebsoits,  Offioiai.,  sec  I 
Attachment  for  non-compliance— when  not  iasueil,  1  GaL  188. 
Contempt— genera]]y«  sec  1209  titeq. 


« 
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CHAPTER  m. 
WKIT  OF  PROHIBITION. 

c  IIIB.  Prohlbltloii  deflned. 

%  IIU.  Wben  uid  wbea  Iwued. 

C  1 IM-  Writ  mar  be  mJt«niat]Te  or  perflmptaT7.   Torm  of^ 

S  IIO&.  Gsrtala  provlBloiu  of  tbfl  preowU^  ctiapter  ftppUcAbki- 

S  3J1O2.  Tha  writ  of  proliibitioii  i^  the  counterpart  q1 
Cba, -trrit  of  mandate.  It  arreata  tha  procaedlugs  of  anjp. 
tribunal,  corporation,  board,  or  person,  whether  eiercia- 
ing  fimctiona  judicial  or  minJBtecial,  when  Bucb  proceed- 
inKs  are  without  or  In  excess  of  the  Jurisdiction  of  such 
tribunal,  corporation,  board,  or  parson.  [In  effect  Marcb 
3rd.  1881.] 

VTrit,  senarallr^-feo.  tl  b.  Oaimtsrpan-fa  CiL  tai.  MaiUlal»> 
•ec.  IIM  el  Hq. 

Axresta  procMdiuga— U  CtL&i;  bat  not  tegltlatlOE,  B  Cal-ltli  on 
.nxDOViJ  from  office,  M  C»L  BM. 

f     Jodlclol tribunals-alone BnMert to, B2Cal. lit:  SSCaLIK:  Feoplev. 
f  Election  Coniinis.  Marcli  2Snl.  IBSO,  s  Pat  C.  L.  J.  2U. 
1    In  eicsu  of  ths  joiisdlctloa— 17  Cal.  el,  es4:  Bandr  i.  Baoiome' 


g  1103.  It  may  be  lasaedb;  an?  court  except  Police  or    ' 
Justlcea'  Coarta,  to  an  inferior  tribunal  or  to  a  corporation,    | 
.   board,  ot  peraon,  in  all  caaes  where  there  is  not  a  plain, 
speedy,  and  adequate  remedy  in  the  ordinary  coui.ie  of 
law.    It  la  issued  upon  affidavit,  on  Che  application  of  the    , 
peraon  beuellcially  intereated.  1103  f 

Oompare—DOtea  [o  sees.  1083.  lOM.    "'■'    „ 


S  1104.  The-writipast  be  eitlier  alternative  or  peremp- 
tory. Tha  alternative  writ  must  state  generally  the  alle- 
gation Hf^inst  the  party  to  whom  It  is  directed,  and  com- 
niand  such  party  to  desist  or  refrain  from  further  pro- 
CeedinKB  in  the  action  or  matter  specified  therein,  until 
the  further  order  of  the  court  from  which  it  is  issued,  and 
to  show  causa  before  aunh  court,  at  a  speciScd  time  and 

Slttce,  why  Buch  party  shoald  not  be  absolutely  restrained 
Dm  any  further  proceedinga  in  such  action  or  matter. 
I    tlie  peremptory  writ  must  be  In  a  aimilar  form,  except 


flics 
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tbat  the  woida  requiring  the  party  to  show  cause  why 
ihould  not  be  absolutely  restrained,  etc.,  must  be  oi  '  ' 
and  a  return  day  inserted. 
Oompar»-MC  1087,  and  notes. 

§  1105.  The  provisions  of  the  preceding  chapter, 
oept  of  the  four  first  sections  thereof,  apply  to  this 
ceediDg. 
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CHAPTEB  IV. 

HTRITS  OF  REVnrW,  MANDATE,  AND  PRO* 

HIBITION  MAT  ISSUE  AND   BE 

HEARD  AT  CHAMBERS. 

i  1108.  Writs  of  review,  mandate,  and  prohlbitton  may  Issue  and  be 
lieaid  at  chambers. 

§  1108.  Writs  of  review,  mandate,  and  prohibition  is- 
lued  by  tbe  Sapreme  Court,  or  by  a  Superior  Court,  may, 
In  the  discretion  of  the  court  issuing  the  writ,  be  made 
■returnable  and  a  hearing  thereon  be  had  at  any  time. 
pn  effect  AprU  15th,  1880?| 

Powers  of  judges  at  chambers— sees.  189, 166. 

CHAPTEB  V. 
RULES  OF  PRACTICE,  AND  APPEALS. 

{  1109.  Certain  proTlsIons  of  part  two  applicable. 
S  1110.  Same. 

§  1109.  Except  as  otherwise  provided  in  this  title,  the 
proTisions  of  part  two,  [§§  307-1059]  of  this  Code,  are  ap- 
plicable to,  and  constitute  the  rules  of  practice  in  the 
I  proceedings  mentioned  in  this  title. 

§  1110.  The  provisions  of  part  two,  of  this  Code,  rela- 
tive to  new  trials  and  appeals,  [§§  65G-663,  and  §§  936-959] 
except  in  so  far  as  they  are  inconsistent  with  the  provi- 
sions of  this  title*  apply  to  the  proceedings  mentioned  in 
this  title. 
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TITLE  IL 
OF  CONTBSTIN0  CBRTAIN  BLBCTIONS.- 

1111.  Who  may  contett.  and  groonds  of  contest. 

1112.  Irregalarlty  and  improper  condnct  of  Jiidgea»  wlien  to 
eiectlonB. 

Ills.  When  not  to. 

1114.  Illegal  votes,  when  not  to  vitiate  etectlnn. 

lUA.  Proceedings  on  contest.  ^ 

1118.  Statement  of  cause  of  contest.  When  hased  on  reeeptloa 
illespal  votes,  contestant  to  deliver  to  respondent  a  llsK 
votes  claimed  to  be  illegal. 

i  1117.  Statement  of  cause  of  contest;  want  of  form  not  to  vitiate. 
~  1118.  Counter  Judge  to  hold  special  term  for  trial  of  contest. 

1119.  Clerk  to  issue  citation  to  respondent. 

1120.  Witnesses— attendance  of,  how  enforced. 

1121.  Power  of  court.  Adjournment  of  court. 

1122.  Bules  to  govern  court  in  trial  of  contest. 
^  1123.  Coiurt  may  declare  who  was  elected. 

1124.  Fees  of  omcers  and  witnesses. 
.  112S.  Costs. 
S  1128.  Appeal. 
^  1127.  YnSsa  election  void  and  offlce  vacant. 


I 


1111         S  im*  Any  elector  of  a  county,  city  and  oonnty,  dty, 
ccp        or  of  any  political  Bubdivision  of  either,  may  contest  iu0 
100  '201      right  of  any  person  declared  elected  to  an  office  to  be  ex- 
ercised therein,  for  any  of  the  following  causes: 

1.  For  malconduct  on  the  part  of  the  board  of  Judges, 
or  any  member  thereof; 

2.  When  the  person  whose  rieht  to  the  office  is  oub 
tested  was  not,  at  the  time  of  the  election,  eligible  to 

till       such  office; 

^.(.p  3.  When  the  person  whose  right  is  contested  baa  gires 

4('>  4(11  to  any  elector  or  inspector,  judge,  or  clerk  of  the  electloB) 
04  ♦.)'>  any  bribe  or  reward,  or  has  offered  any  such  bribe  or  le- 
65  vj  ward  for  the  purpose  of  procuring  ms  election,  or  bas 
88  7H      committed  any  other  offense  against  the  elective  fras- 

chise,  defined  in  title  four,  part  one,  of  the  Penal  Code; 
4.  On  account  of  illegal  votes.    [Approved  March  lltbi 

1876.  J 

Oontesting  eleotiona— (7ai«raZZy,  title  constitutional,  13  GaL  liS: 
construction  of  election  laws,  81  Cal.  82:  forms  a  special  case,  24  Cal' 
449:  locally  applicable,  46  Cal.  898:  county  seats,  election  for,  not  cot* 
ered,  80  Cal.  825;  24  Cal.  449:  requisites  of  election,  eto.,  28  GaL  124- 
£leetor,  43  CaL  229.  Person  declared  eleetedt  legislator,  governor,  see 
Political  Code,  sees.  273, 288.    Q^e,  iUegtdly  occupied,  etc  sec.  803. 

SUBDFVisioir  1.  Malconduct  of  jndgea-secs.  1112,  U13:  2  GaL  USi 
12  CaL  352;  28  Cal.  161 ;  31  CaL  82. 
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BUBDinsiOK  2.  Ineligibility,  effect  of,  13  Cal.  140;  23  Cal.  310. 

BUBDiYisioir  3.   Briberjy  etc.— 27  Cal.  600. 

SUBDIYISIOK  4.  Illegal  votes— 14  Cal.  479;  28  Gal.  124;  84  CaL  273. 

§  1112.  Ko  irregularity  or  improper  conduct  in  tlie  pro* 
ceedings  of  the  judges,  or  any  of  them,  is  such  malcon-    m^ 
duct  as  avoids  an  election,  unless  the  irregularity  or     (.(«f) 
improper  conduct  is  such  as  to  procure  the  person  wnose  83   78 
riglit  to  the  office  is  contested  to  be  declared -elected, 
when  he  had  not  received  the  highest  number  of  legal 
votes. 

Maloonduct  of  judges— as  ground  of  contest,  sec.  HI,  subd.  1 :  Irreg- 
ularities, etc,  most  alter  result,  12  CaL  802;  31  CaL  173;  34  Cal.  273, 630. 

§  1113.  When  any  election  held  for  an  office  exercised 
in  and  for  a  county  is  contested  on  account  of  any  mal' 
conduct  on  the  part  of  the  board  of  judges  of  any  town- 
ship election,  or  any  member  thereof,  the  election  cannot 
be  annulled  and  set  aside  upon  any  proof  thereof,  unless 
the  rejection  of  the  vote  of  such  township  or  townships 
would  change  the  result  as  to  such  office  in  the  remaining 
vote  of  the  county. 

Maloonduct  of  judges— see  sec.  1112n.  TotonsMpt  or  precinct,  20  CaL 
fiO;  31  Cal.  173;  and  see  Yotino  Pbecinots,  sec.  1116». 

§  1114.  Nothing  in  the  fourth  ground  of  contest,  speci- 
fied in  section  eleven  hundred  and  eleven,  is  to  be  so  con- 
strued as  to  authorize  an  election  to  be  set  aside  on  ac- 
count of  illegal  votes,  unless  it  appear  that  a  number  of 
illegal  votes  has  been  given  to  the  person  whose  right 
to  the  office  is  contested,  which,  if  taken  from  him, 
would  reduce  the  number  of  his  legal  votes  below  the  ^}^^ 
number  of  votes  given  to  some  other  person  for  the  same 
office,  after  deducting  therefrom  the  illegal  votes  which 
may  be  shown  to  have  been  given  to  such  other  person. 

Compare— Irregularities,  etc.,  must  alter  result,  under  Halcoit-     1115 
DUOT  ov  Jusoss,  sec.  1112».  ,   ecp 

46  403 

§  1^15.  When  an  elector  contests  the  right  of  any  per-  5S  207 

son  declared  elected  to  such  office,  he  must,  within  forty  ^5   59 
days  after  the  return  day  of  the  election,  file  with  the 

county  clerk  a  written  statement,  setting  forth  specific-  ^115 
ally:  ccp 

1.  The  name  of  the  party  contesting  such  election,  and  lu  lao 
that  he  is  an  elector  of  the  district,  county,  or  township, 

as  the  case  may  be,  in  which  such  election  was  held ; 

2.  The  name  of  the  person  whose  right  to  the  office  is 
contested; 

3.  The  office; 

Conx  Civ.  Pboo.— 88. 


ccp 

65  286 
83    73 
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4.  The  particular  ji^roundB  of  such  contest. 

Which  statement  must  be  verified  by  the  affidavit  of  the 
contesting  party,  that  the  matters  and  things  therein  con- 
tained are  true. 

Elector— 13  CaL  229. 

Within  forty  da78-31  CaL  261. 

Statement  of  contestant— see  sees.  1116, 1117;  30  CaL  394;  43  CaL  229. 

§  1116.  When  the  reception  of  illegal  votes  Is  alleged 

as  a  cause  of  contest,  it  is  sufficient  to  state  generally  that 

in  one  or  more  specified  voting  precincts  illegal  votes  were 

given  to  the  person  whose  election  is  contested,  which,  if 

taken  from  him,  will  reduce  the  number  of  his  legal  votes 

below  the  number  of  leeal  votes  given  to  some  other  per- 

^  ^  ^        son  for  the  same  office:  out  no  testimony  can  be  received 

PCD       of  any  illegal  votes,  unless  the  party  contesting  such  elecj- 

51  516      ^^^°  deliver  to  the  opi^osite  party,  at  least  three  da^s  be* 

58  211      fore  such  trial,  a  written  list  of  the  number  of  illegal 

votes,  and  by  whom  given,  which  he  intends  to  prove  on 

2226         BU<^^  trial;  and  no  testimony  can  be  received  of  any  ille- 

ccp  gal  votes  except  such  as  are  specified  in  such  list.    [In 

105  182       effect  April  15th,  1880.] 

Three  days  before  trial— list  delirered,  need  of,  SO  CaL  893:  eompe* 
tatlon  of  time,  sec  12n;  61  CaL  514. 

Voting  precincts— toivnshlps,  before  amdt.  1880. 

§  1117.  Ko  statement  of  the  grounds  of  contest  will 
be  rejected,  nor  the  proceedings  dismissed  by  any  court 
for  want  oi  form,  if  the  grounds  of  contest  are  alleged 
with  such  certainty  as  will  advise  the  defendant  of  tbe 
particular  proceedmg  or  cause  for  which  such  election  is 
contested. 

§  1118.  Upon  the  statement  being  filed,  the  county 
clerk  must  inform  the  Superior  Court  of  the  county 
thereof,  which  shall  thereupon  order  a  special  session  of 
such  court  to  be  held  at  the  court-room,  on  some  day  to  be 
named  by  it,  not  less  than  ten  nor  more  than  twenty  days 
from  the  date  of  such  order,  to  hear  and  determine  sucli 
contested  election.    [In  effect  April  15th,  1880.] 

Special  session— term,  before  1880, 24  CaL  453,  and  see  Tbbks,  sec. 
78n. 

§  1119.  The  clerk  shall  thereupon  issue  a  citation  for 
the  person,  whose  right  to  the  office  is  contested,  to  ap* 
pear  at  the  time  and  place  specified  in  the  order,  whicli 
citation  must  be  delivered  to  the  sheriff,  and  served  eitber 
upon  the  party  in  person,  or,  if  he  cannot  be  found,  br 
leaving  a  copy  thereof  at  the  house  where  he  last  resided. 
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at  least  five  days  before  the  time  so  specified.    [In  effect 
April  15tli,  1880.] 
Citation— form  immaterial,  30  CaL  S9i. 

§  1120.  Tlie  clerk  must  issae  snbpoBnas  for  witnesses 
at  the  reqnest  of  either  party,  which  must  be  served  as 
other  BubpoBnas;  and  the  Superior  Court  shall  have  full  . 
power  to  issue  attachments  to  compel  the  attendance  of 
witnesses  who  have  been  subpoenaed  to  attend.  [In  effect 
April  16th,  1880.] . 

8abp<Bnaa-is8uance,  service^  etc.,  sees.  1965-1967;  also  see  sees.  1988- 
19B0:  disobedience,  penalty,  etc.*  sees.  1991-1992. 

Oompelling  attendance  of  witnene8-«ec  1993  a  seq, 

§  1121.  The  court  must  meet  at  the  time  and  place 
designated,  to  determine  such  contested  election,  and 
shall  have  all  the  powers  necessary  to  the  determination 
thereof.  It  may  adjourn  from  day  to  day  until  such  trial 
I  is  euded,  and  may  also  continue  tne  trial,  before  its  com- 
nencement,  for  any  time  not  exceeding  twenty  days,  for 
good  cause  shown  by  either  party  upon  affidavit,  at  the 
costs  of  the  party  applying  for  such  continuance. 

Adjourn  firom  day  to  day— discontinuance  otherwise,  84  GaL  329, 638. 

Before  its  commencement— 34  Cal.  332. 

§  1122.  The  court  must  be  governed,  in  the  trial  and 
determination  of  such  contested  election,  by  the  rules  of     iis's 
law  and  evidence  governing  the  determination  of  ques-       ^^^ 
tions  of  law  and  fact,  so  far  as  the  same  may  be  applica-     ^^  -^ 
ble;  and  may  dismiss  the  proceedings  if  the  statement  of 
the  cause  or  causes  of  the  contest  is  Insufficient,  or  for     1122 
want  of  prosecution.    After  hearing  the  proofs  and  alle-   lof  G64 
gallons  of  the  imrties,  the  court  must  pronounce  judg- 
ment in  the  premises,  either  confirming  or  annulling  and 
setting  aside  such  election. 

Dismiss  the  proceedings— not  discretionary,  15  Cal.  117. 

After  hearing  the  proofs,  etc.— no  default,  judgment  obtainable  by 
contestant,  34  CaL  635;  burden  on  contestant,  12  Cal.  352. 

§  1123.  If  in  any  such  case  it  appears  that  another  per- 
son than  the  one  returned  has  the  highest  number  of  legal 
votes,  the  court  must  declare  such  person  elected. 

8  1124.  Bepealed  April  15th,  1880. 

.§  1125.  If  the  proceedings  are  dismissed  for  insuffi- 
ciency, or  want  of.  prosecution,  or  the  election,  is  by  the 
court  confirmed,  judgment  must  be  rendered  against  the      11^5 
party  contesting  such  election,  for  costs,  in  favor  of  the       ecp 
\axty  whose  election  was  contested;  but  if  the  election  is      65  286 
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annalleA  and  set  aside,  judgment  for  costs  must  be  ren- 
dered ajg^inst  tbe  party  whose  election  was  contested,  in 
favor  01  the  party  contesting  the  same.  Primarily,  each 
party  is  liable  for  the  costs  created  by  himself,  to  tne  offi- 
'cers  and  witnesses  entitled  thereto,  which  may  be  col- 
lected in  the  same  manner  as  similar  costs  are  collected  in 
other  cases.    [In  effect  April  15th,  18S0.] 

«  Oosts— In  special  proceedings,  sees.  1022,  subd.  4, 1024 :  generally,  sec. 

1(1121  etuq. 

§  1126.  Either  party,  aggrieved  by  the  judgment  of  tbe 
court,  may  appeal  therefrom  to  the  Supreme  Court,  as  In 
other  cases  of  appeal  thereto  from  the  Superior  Court. 
[In  effect  April  16th,  1880.] 

^ccr^        Appeal  in  contested  election  oases— 31  CaL  83, 261. 

79  ^^3  Appeals  to  Supreme  Ooort-Hsec.  96S:  appeals  genenDy*  sec  938 
£t  teq. 

1 1  ;3  8        New  trial— 24  CaL  449, 4S7. 

79^602  §  U27«  Whenever  an  election  Is  annulled  or  set  aside 
by  the  judgment  of  the  Superior  Court,  and  no  appeal  has 
been  taken  within  ten  days  thereafter,  the  commission,  if 
any  has  issued,  is  voidj  and  the  office  vacant.  [In  effect 
April  15th,  1880.] 

.    1127 
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,  ccn 
202  Hll 


ccp 
111  420 
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TITLE  in. 

I 
I 

Of  Summary  Proceedings. 

! 

!     Chap.     I.    Confession  of  judgment  witbout  action. 
n.    Submitting  a  controversy  without  action. 
m.    Discbarge  of    persons   imprisoned   on   civil 
process. 
I  rv.    Summary  proceedings  for  obtaining  posses- 

'  sion  of  real  property  in  certain  cases. 

[389] 


»•, 
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CHAPTER  I. 

CONFESSION  OF  JUDGMENT  WITHOirL 

ACTION. 

S  1132.  Judgment  may  be  confessed  for  deM  due  or  contingent  Ua- 

ill33.  Statement  In  writing  and  form  thereof. 
1134.  Filing  statement  and  entering  judgment. 
1135.  How,  in  Justices' Courts. 

§  1132.  A  judgment  by  confession  may  be  entered 
without  action,  either  for  money  due  or  to  become  due, 
or  to  secure  any  person  against  contingent  liability  on  be- 
half of  the  defendant,  or  both,  in  the  manner  prescribed 
by  this  chapter.  Such  judgment  may  be  entered  in  any 
court  having  jurisdiction  for  like  amounts. 

Judgment  by  confession— after  action  commenced,  44  GaL  481: 
statement  for,  sec.  1133  and  note:  attacking  for  fraud,  sec  1133to. 

Any  court  having  jurisdiction— 8  CaL  76;  tn  Justice's  Ck>Qrt,8ee. 
1135  and  note. 

Statement— signed  by  defendant,  20  CaL  681;  subd.2,  sublectoiatter 
of  indebtedness.  12  CaL  143;  18  CaL  576;  37  Cal.  328:  Justty  aue,  etc,  28 
Cal.549:  37  CaL  328. 

Attacking  for  fnud^  Judgment  fraudttlent,  when,  prima  /ade, 
where  statement  lacks  statutory  fullness,  6  Cal.  419:  12  Cal.  143:  18  GaL 
676:  37  Cal.  328:  void  for  obstructing  creditors,  6  CaL  238;  13  Cal.  76:  20 
CaL  6S1.  Proq/,  6  Cal. 422:  12  CaL  143;  1»  Cal.  278;  20  CaL  681 ;  27  COL  228; 
44  CaL  481.  Creditor's  rights^  attachment  confers,  6  CaL  376;  13  Cal.  76: 
direct  proceediuffs,  6  Cal.  238;  37  CaL  328.  Debtor's  rights,  meterence 
permitted,  19  CaL  278:  Impeaching  directly,  5  Cal.  513.  Collateral  itn- 
peachment,  12  Cal.  128. 

§  J.133.  A  Statement  in  writing  must  be  made,  signed 
by  the  defendant,  and  verified  by  his  oath,  to  the  follow- 
ing effect: 

1.  It  must  authorize  the  entry  of  judgment  for  a  speci- 
fied sum; 

2.  If  it  be  for  money  due,  or  to  become  due,  it  must 
state  concisely  the  facts  out  'of  whlcli  it  arose,  and  show 
that  the  sum  confessed  therefor  is  justly  due,  or  to  become 
due; 

3.  If  it  be  for  the  purpose  of  securing  the  plaintiff 
against  a  contingent  liability,  it  must  state  concisely  the 
facts  constituting  the  liability,  and  show  that  the  sum 
confessed  therefor  does  not  exceed  the  same. 
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§  1134.  The  statement  must  be  filed  with  the  clerk  of 
tbe  court  in  which  the  judj^raent  is  to  be  entered,  who 
must  indorse  upon  it,  and  enter  in  the  judgment  book,  a 
judgment  of  such  court  for  the  amount  confessed,  with 
ten  dollars  costs.  The  statement  and  afBdavit,  with  tlio 
judgment  indorsed  thereupon,  becomes  the  judgment  roll. 

§  1135.  In  a  Justice's  Court,  where  the  court  haA  au- 
thority to  enter  the  judgment,  the  statement  may  be  nie<l 
with  the  justice,  who  must  thereupon  enter  in  his  docket 
a  judgment  of  his  court  for  the  amount  confessed,  with 
three  dollars  costs.  If  a  transcript  of  such  judgment  be 
filed  with  the  county  clerk,  a  copy  of  the  statement  must 
be  filed  with  it. 

Authority  of  Jnttice's  Oonrt  to  entmr— sees.  112,  subcL  6, 880;  and 
seeSCaLTii. 
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CHAPTEB  n. 

SOBMlTTlNa  A  CONTROVEIISY'  WITHOUT 

ACTION. 

$  1138.  Controversy,  how  submitted  wltbout  action. 

S  1139.  Jadfirment  on.  as  in  other  cases,  but  without  oost^  prior  to  iio> 

ticeof  trial. 
S  1140.  Judgment  may  be  enforced  or  appealed  from  as  in  an  action. 

1138  ^  1138.    Parties  to  a  question   in  difference*  which 

ccp    might  be  the  subject  of   a  civil  action,  mav,   without 

^^    '     action,  agree  upon  a  case  containing   the  facts  iii>on 

which  the  controversy  depends,  and  present  a  submission 

of  the  same  to  any  court  which  would  have  jurisdiction, 

L138      ^^  ^^  action  had  been  brought;  but  it  must  appear,  by 

^(.p        affidavit,  that  the  controversy  is  real,  and  the  proceedings 

m  2H5      in  good  faith,  to  determine  the  rishts  of  the  parties.    The 

72  144      court  must  thereupon  hear  and  determine  the  case,  and 

77  518     render  judgment  thereon,  as  if  an  action  were  depending. 

m.n         Submitting  agreed  case— 22  CaL  72;  30  CaL  218;  41  Cal.  GO.   Affida- 
^      ^^*  Btlpulation  no  substitute  for,  20  CaL  679.  Judgment,  basis  of,  20  Gal. 
9^P.,      72. 

§  1139.  Judgment  must  be  entered  in  the  judgment 
book  as  in  other  cases,  but  without  costs  for  any  proceed- 
ing prior  to  the  trial.  The  case,  the  submission,  and  a 
copy  of  the  judgment,  constitute  the  judgment  roll. 

Entry  of  judgment— sec.  664. 

Judgment  roll— sec.  670. 

§  1140.  The  judgment  may  be  enforced  in  the  same 
manner  as  if  it  liad  been  rendered  in  an  action,  and  is  in 
the  same  manner  subject  to  appeal. 

Enforcement  of  judgment— sec.  684. 

Appeals— sec.  938  et  teq. 


68  285 


CHAPTER  nL 


9  1143.  Aoy  penon  confiiied  in  jail  on  an  exeontloD  toi> 
iMned  on  a  luogment  rendered  in  a  civil  action,  muat  be  7"  '''' 
diacharoed  Uierefrom  upon  tbe  conditions  in  thU  chapter  ~^  ^'^ 
Bpecifieo. 

§  1144.  Bncli  peison  mast  cause  a  notice  in  writing  to 
be  given  to  tbe  plaintiff,  his  aj;(eut,  or  attorney,  that  at  a 
ceitaia  time  and  place  be  will  apply  to  a  judge  of  the 
Superior  Court  of  tbe  county  In  wliich  Buch  person  may 
be  confined,  for  the  nntpoae  of  obtaining  a  discharge  from 
his  impiisonment.    tin  effect  April  Itlth,  ISSa] 

Notloat— 4«:,  IDID  et  Hf  ■ 

9  1145.  Such  notice  mi 
Iff,  his  agent  or  attorney,  □ 
Ing  of  the  application. 

§  1146.  At  tbe  time  and  place  specified  in  the  notice, 
tuch  person  must  be  taken  before  such  judge,  who  must 
examine  him  under  oath  concerning  bis  estate  and  prop- 
erty and  effects,  and  tlie  diaposal  thereof,  and  liis  ability 
to  pay  the  judgment  for  which  he  is  committed;  andaucli 
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Eertinent  to  the  inquiry;  and  they  mnst,  if  zequired  by 
im»  be  proposed  and  answered  in  writing,  and  the  an- 
swer must  be  signed  and  sworn  to  by  the  prisoner. 

§  1148.  If,  upon  the  examination,  the  judge  is  satisfied 
1148  ^^^^  ^^1^  prisoner  is  entitled  to  his  discharge,  lie  must  ad- 

ccp     minister  to  him  the  following  oath,  to  wit:  "I, » 

96  2J4  do  solemnly  swear  that  I  have  not  any.  estate,  real  or  per- 
sonal, to  the  amount  of  fifty  dollars,  except  such  as  is  by 
law  exempted  from  being  taken  in  execution;  and  that  I 
have  not  any  other  estate  now  conveyed  or  concealed,  or 
in  any  way  disposed  of,  with  design  to  secure  the  same 
to  my  use,  or  to  hinder,  delay,  or  defraud  my  creditors: 
so  help  me  God." 
Order  of  discharge— appeal  from,  8S  GaL  698. 

§  1149.  After  administering  the  oath,  the  judge  must 
issue  an  order  that  the  prisoner  be  discharged  from  cus- 
tody, and  the  ofiScer,  upon  the  service  of  sucn  order,  must 
discharge  the  prisoner  forthwith,  if  he  be  imprisoned  for 
no  other  cause. 

§  1150.  If  such  judge  does  not  discharge  the  prisoner, 
he  may  apply  for  his  discharge  at  the  end  of  every  suc- 
ceeding ten  days,  in  the  same  manner  as  above  provided, 
and  the  same  proceedings  must  thereupon  be  had. 

§  1151.  The  prisoner,  after  being  so  discharged,  is  fo^ 
ever  exempted  from  arrest  or  imprisonment  for  the  same 
debt,  unless  he  be  convicted  of  having  willfully  sworn 
falsely  upon  his  examination  before  the  judge,  or  in  tak- 
ing the  oath  before  prescribed. 

§  1152.  The  judgment  against  any  prisoner  who  is  dis- 
charged remains  in  full  force  against  any  estate  which 
may  then  or  at  any  time  afterward  belong  to  him,  and  the 
plaintiff  may  take  out  a  new  execution  against  the  goods 
and  estate  of  the  prisoner,  in  like  manner  as  if  he  had 
never  been  committed. 

§  1153.  The  plaintiff  in  the  action  may  at  any  time 
order  the  prisoner  to  be  discharged,  and  he  is  not  there- 
after liable  to  imprisonment  for  the  same  cause  of  action. 

§  1154.  Whenever  a  person  is  committed  to  jail  on  an 

execution  issued  on  a  judgment  recovered  In  a  ciyil 

^1^*  action,  the  creditor,  his  agent  or  attorney,  must  advance 

"so^T  ^^  ^^^  jailer,  on  such  commitment,  sufficient  money  for 

'  the  support  of  the  prisoner  for  one  week,  and  must  make 

the  like  advance  for  every  successive  week  of  his  impris* 
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onment,  and  In  case  of  failnre  to  do  so,  the  jailer  must 
forthwith  discharge  such  prisoner  from  custody;  and  such 
discharge  has  the  same  effect  as  if  made  by  order  of  the 
creditor 
Advance  to  the  Jailer— credit  permlasible,  80  CaL  306. 


.. -w*..      1: 
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CHAPTER  IV. 

SUMMARY  PROCEEDINGS  FOR  OBTAINENO 

POSSESSION  OF  REAL  PROPERTY 

IN  CERTAIN  CASES. 

!1159.  Forcible  entry  defined. 
1160.  Forcible  detamer  defined. 
1161.  Unlawful  detainer  defined. 
I  116*2.  Service  of  notice. 
I  1163.  County  Courts  have  Jurisdiction. 
1164.  Parties  defendant. 
I  1165.  Parties  generally. 

I  1166.  Complaint.  Judge  to  fix  day  for  appearance  of  defendant  and 
summons. 

1167.  Summons,  form  and  service  of. 

1168.  Arrest. 

1169.  Judgment  by  default. 

1170.  Defendant  may  appear*  etc 

1171.  Trial  by  jury.  *         ^ 

1172.  Sliowlngrequiredof  plaintiff  in  forcible  entry  or  detainer.  Off 
defendant. 

'  117S.  Complaint  must  be  amended  in  certain  cases. 
1174.  Verdict  and  Judgment. 
I  1175.  Verification  of  complaint  and  answer, 
i  1176.  Effect  of  an  appeal  upon  the  Judgment. 
I  1177.  Rules  of  practice. 
I  1178.  Appeals,  now  taken,  etc. 
I  1179.  Relief  against  forfeiture  of  lease. 

§  1159.  Every  person  is  guilty  of  a  forcible  entry  who 
eltner — 

1.  By  breaking  open  doors,  windows,  or  other  parts  of 
a  house,  or  by  any  kind  of  violence  or  circumstianoe  of 
terror,  enters  upon  or  into  any  real  property;  or,  ^ 

2.  Who,  after  entering  peaceably  upon  real  property, 
turns  out  by  force,  threats,  or  menacing  conduct,  the 
party  in  possession. 

Forcible  entry  and  detainer— j^cop^  of  stattUef  Code,  recanstractlon 
of,  49  Cal.  273:  summary  remedy,  ft  Gal.  113;  12  Cal.  ftO^gronndsof 
action,  0  Cal.  47:  trespass  not  enough,  5  Cal.  156:  29CaL  214:  force  as 
element  of,  0  Cal.  47,  and  see  note  infra :  title  not  triable,  see  sec.  llTto: 
proof  required,  sec.  1172:  possession,  sec.  1172».    , 

Forcible  entry— requisites,  23  Cal.  379;  28  CaL  027;  29  CaL  214:  partlAS 
plaintiff,  sec.  1165.  note:  parties  defendant,  sees.  1164  and  note,  110: 
force  as  element,  see  ii^fra, 

SuBDivisioir  1.  Violence;  etc.— see  Fobob*  in  entry,  note  infira, 

^^SUBDFTISIOW  2.   Force— in  entry,  5  CaL  63:  23  Cal.  875;  25  Oti.  |4; 
tl  CaL  122;  32  CaL  840;  88  CaL  693;  89  Cal.  23;  42  Cal.  15i:  in  oust^.fttfH 


397  SUMMARY  PKOC££DI>'GS.  §§  1160-1 

63;  6  Cal.63;  15  CaL223;  23  Cal.413:  39Cal.214;  32  Cal.840:  SaCal.693: 
63  Cal.  677. 

Party  in  possession— «ee  Possession,  sec.  1172ii. 

§  X160.  Every  person  is  guilty  of  a  forcible  detainer 
vrho  either — 

1.  By  f  orce»  or  by  menaces  and  threats  of  violence,  un- 
lawfully holds  and  keeps  the  possession  of  any  real  prop- 
erty, Dvbether  the  same  was  acquired  peaceably  or  other- 
wise; or, 

2.  Who,  in  the  night  time,  or  during  the  absence  of  the      1 1  ^n 
occupant  of  any  lands,  unlawfully  enters  upon  real  prop-       ^^^ 
erty,  and  who,  after  demand  made  for  the   surrender     50  317 
thereof,  for  the  period  of  five  days  refuses  to  surrender     51  5:^^ 
the  same  to  such  former  occupant.  51  5ih 

The  occupant  of  real  property,  within  the  meaning  of  •'>'i  G74 

this  subdivision,  is  one  who,  within  five  days  preceding  ^^  If*^ 

«nclx  unlawful  entry,  was  in  the  peaceable  and  undis-  -g  '?.d 

turbed  possession  of  such  lands.  7^  ^^27 

Forcible  detainer— what  constitates,  24  CaL  317;  29  Cal.  577;  45  CaL     77  'lUti 
W7;  50  Cal.  815.  83    97 

*    ELEMEirrS  or  FOBOIBLE  DETAINEB.  H^l 

Subdivision  1.  Force— menaces,  threats  In  entry  and  ouster,  see  cop 

tec.  I159n:  in  detainer,  9  CaL  46:  24  Cal.  317;  28  Cal.  527;  29  Cal.  577;  31  Tyi  472 

Cal.  122;  38  Cal.  677;  89  Cal.  660.    Acquired  neaiceably— Immaterial  56  129 

»A«<*er,45Cal.597;  53Cal.667.  60  374 

SUBDI VISION  2.   TTnlawfoUy  enters— 9  Cal.  48;  27  Cal.  505;  28  CaL  68    49 

IW,  632:  29  Cal.  220:  88  CaL  410:  41  Cal.  242:  45  Cal.  697, 673;  48  Cal.  361.  63    52 

After  demand— 9  Cal.  49 ;  24  Cad.  317 ;  37  Cal.  154 :  38  CaL  676.  Occupant.  63    69 

possession  of— see  Possession,  sec  ll72n;  38  Cal.  410;  41  CaL  630;  51  66  446 

CaL  632. 541.  68  50^ 

8  1161.  A  tfenant  of  real  property,  for  a  term  less  than    79  44.,* 
life,  is  gniltv  of  unlawful  detainer— 

1.  "When  he  continues  in  possession,  in  person  or  by   iiei 
subtenant,  of  the  property,  or  any  part  thereof,  after  the     ccp 
expiration  of  the  term  for  which  it  is  let  to  him,  without  91  597 
the  permission  of  his  landlord,  or  the  successor  in  estate  oj 

his  tancUordj  if  any  there  be;  but  in  case  of  a  tenancy  at  | - 
will,  it  must  first  be  terminated  by  notice,  as  prescribed    ^  "^ 
in  the  CiVil  Code.  98  £5 

2.  Where  he  continues  in  possession,  in  person  or  by 
subtenant,  without  permission  of  his  landlord,  or  the  suc- 
cessor in  estate  of  his  landlord,  if  any  there  be,  after  default     Z16Z 
in  the  payment  of  rent,  pursuant  to  the  lease  or  agreement      °  {  p 
under  which  the  property  is  held,  and  three  days'  notice,    loe  221 
in  writing,  requiring  its  payment,  stating  the  amount    sub  2 
which  is  due,  or  possession  of  the  property,  shall  have    107  112 
Wn  served  upon  him,  and  if  there  be  a  subtenant  in 

Cods  Civ.  Pboc.— 84. 
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actual  occupation  of  the  premises,  also  upon  such  sab- 
tenant.  Such  notice  may  be  served  at  any  time  within 
one  year  after  the  rent  becomes  due.  In  all  cases  of  ten- 
ancy upon  agricultural  lands,  where  the  tenant  has  held 
over  and  retained  possession  for  more  than  sixty  days 
after  the  expiration  of  his  term  without  any  demand  of 
possession  or  notice  to  quit  by  tliO  landlord,  or  the  succet- 
8or  in  estate  of  his  landlord,  if  any  there  be,  he  shall  be 
deemed  to  be  holding  by  permission  of  the  landlord,  or 
tJie  successor  in  estate  of  his  landlord,  if  any  there  be,  and 
shall  be  entitled  to  hold  under  the  terms  of  the  lease  for 
another  full  year,  and  shall  not  be  guilty  of  an  unlawful 
detainer  durins  said  year,  and  such  holding  over  for  the 
l^eriod  aforesaid  shall  be  taken  and  construed  as  a  consent 
on  the  part  of  a  tenant  to  hold  for  another  year. 

3.  When  he  continues  in  possession,  in  person  or  by 
subtenant,  after  a  neglect  or  failure  to  perform  other  con- 
ditions or  covenants  of  the  lease  or  agreement  under 
which  the  property  is  held,  including  any  covenant  not  to 
assign' or  siihlet,  than  the  one  for  the  payment  of  rent,  and 
three  days'  notice,  in  -writing,  requiring  the  performance 
of  such  conditions  or  covenants^  or  the  possession  of  the 
property,  shall  have  been  served  upon  him,  and  if  there 
be  a  subtenant  in  actual  occupation  of  the  premises,  also 
upon  such  subtenant.  Within  three  days  after  the  se^ 
vice  of  the  notice,  the  tenant,  or  any  subtenant  in  actual 
occupation  of  the  premises,  or  any  mortgagee  of  the  term, 
or  other  person  interested  in  its  continuance,  may  perform 
the  conditions  or  covenants  of  the  lease,  or  pay  the  stip- 
ulated rent,  as  the  case  may  be,  and  thereby  save  the 
lease  from  forfeiture  ;*  [provided,  if  the  covenants  and  con- 
ditions of  lease,  violated  by  the  lessee,  cannot  afterward 
be  performed,  then  no  notice,  as  last  prescribed  herein, 
need  be  given  to  said  lessee  or  his  subtenant  demanding 
the  performance  of  the  violated  covenant  or  conditions  of 
the  lease.]  A  tenant  may  take  proceedings,  similar^  to 
those  prescribed  in  this  chapter,  to  obtain  possession  of 
the  premises  let  to  an  under-tenant,  in  case  of  his  unlaw- 
ful aetention  of  the  premises  underlet  to  him. 

4.  ^712^  tenant  or  subtenant,   assigning  or  subletting,  or 

*  Two  bills  amending  §  1161,  Senate  blUs  442  and  665,  were  passed  at 
the  twentsHiecond  session,  both  of  which  wero  to  take  effect  imme- 
diately. They  were  both  approved  on  the  same  day,  April  1st,  1878. 
We  have  consolidated  the  two  laws,  italicizing  the  words  of  bill  No. 
442  not  In  bill  No.  665,  and  incorporating  in  Cbracketsj  the  only  words 
of  bill  No.  665  not  in  No.  442.  Beading  the  section  as  printed,  and 
omitting  words  within  the  brackets,  will  give  the  law  as  enacted  by 
biU  No.  442.  Omitting  the  italics  and  incladlng  the  brackets  will  give 
that  of  biU  No.  665. 
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committing  waste  upon  the  demised  premises,  oontrary  to  the 
coveiMnts  of  his  leasee  tlwreby  terminates  the  lease,  and  the 
hmdtord,  or  his  successor  in  estate,  shall,  upon  service  of  three 
days*  notice  to  quit,  upon  the  person  or  persons  in  possession, 
he  entitled  to  restitution  of  possession  of  such  demised  prem- 
ises under  the  provisions  of  this  act.  [Approyed  April  1st, 
1878.    In  effect  immediately.] 

■»  • 

UNLAWFUL  DETAINER. 

Landlord  and  tenant,  conventional  relation  of— what  constitutes^ 
25  Cal.  63:  27  Gal.  502:  28  Cal.  224:  successor  in  'estate  of  landlord, 
see  28  Cal.  169;  essential  to  action,  21  Cal.  31&;  23  Gal.  521:  28  Gul. 
224;  29  Cal.  661 ;  33  Cal.  401 ;  34  Cal.  265;  36  Cal.  303;  43  Gal.  299:  cessation 
of,  28  Gal.  224;  33  Cal.  401:  36  Cal.  303;  47  Cal.  180;  48  Cal.  639:  prevents 
trial  of  title,  see  sec.  1172»:  tenant's  estoppel,  see  under  Dufbnsjb, 
sec.  1172n. 

Subdivision  1.  Holding  over  —  Generally,  essential  element,  4 
Cal.  176.  After  expiration  o/  term,  demand  and  notice,  4  Cal.  208;  6 
Cal.  180;  4i)  Cal.  121 :  tenant  at  suiferance,  25  Cal.  31;  38  Cal.  563;  39  Cal. 
585.  Tenancy  at  toiU,  notice  terminating,  Civil  Code,  sees.  789-791, 793; 
44  Cal.  236;  51  Cal.  181. 

Subdivision  2.  Non-payment  of  rent-klemand,  3  Gal.  273;  16  Gal. 
.88;  40  Ca).'384:  tender,  41  Cal.  360:  forfeiture,  3  Cal.  273;  16  Cal.  88;  25 
Cal.  394;  41  Gal.  432;  50  Cal.  3:  subtenant,  23  Cal.  227. 

Subdivisions  3  and  4.  Breach  of  other  covenants— form  of  no- 
tice, 52  Cal.  471. 

§  1162.  The  notices  required  by  the  preceding  section 
may  be  served,  either : 

1.  By  delivering  a  copy  to  the  tenant  personally ;  or, 

•2.  If  he  be  absent  from  his  place  of  residence,  and  from 
his  usual  place  of  business,  by  leaving  a  copy  with  some     116^ 
person  of  suitable  age  and  discretion  at  either  place,  and      p^-^v>q 
sending  a  copy  through  the  mail  addressed  to  the  tenant     gg   52 
at  his  place  of  residence;  or,  68  611 

3.  Ii  such  place  of  residence  and  business  cannot  be      66  447 
ascertained,  or  a  person  of  suitable  age  or  discretion  there      7U  446 
cannot  be  found,  then  by  affixing  a  copy  in  a  conspicuous 
place  on  the  property,  and  also  delivering  a  copy  to  a  per-      ■*  ^J^ 
son  there  residing,  if  such  person  can  be  found;  and  also      57  531 
sending  a  copy  through  the  mail  addressed  to  the  tenant 
at  the  place  where  the  property  is  situated.    Service  upon 
a  subtenant  may  be  made  in  the  same   manner.    [In 
effect  July  1st,  1874.] 

§  1163.  The  Superior  Court  of  the  county  in  which  the 
property,  or  some  part  of  it,  is  situated,  shall  have  juris- 
diction of  proceedings  under  this  chapter;  provided,  that 
Justices'  Courts,  within  their  respective  townships,  or 
cities,  or  cities  and  counties,  shall  have  concurrent  juris- 
diction with  the  Superior  Courts  in  c^ses  of  forciblo  entry 
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and  detainer,  when  the  rental  value  does  not  exceed 
twenty-fiye  dollars  per  month,  and  when  the  whole 
amount  of  damages  claimed  does  not  exceed  two  hund- 
red dollars.    [In  effect  March  9th,  1880.] 

Superior  Court  of  county— former  Jurisdiction  of  Ck>unt7  Cooit, 
held  constitutional,  28  Gal.  118;  30  OaL  573;  31  Cal.  122;  42  CaL  324. 

Concurrent  jurisdiction  of  Justices'  Court— sec.  113*  subd.  1,  and 
notes:  Jurisdiction  luider  former  statute,  before  Code,  2  CaL  356;  6  CaL 
63. 161, 447;  20  Gal.  282;  23  Cal.  375. 

§  1164.  No  person  other  than  the  tenant  of  the  prem- 
ises, and  subtenant,  if  there  be  one,  in  the  actual  occu- 
pation of  the  premises,  need  be  made  parties  defendant 
in  the  proceeding,  nor  shall  any  proceeding  abate,  nor 
the  plaintiff  be  nonsuited  for  the  non-joinder  of  any  per- 
sons who  might  have  been  made  parties  defendant;  hut 
when  it  appears  that  any  of  the  parties  served  with  proc- 
ess or  appearing  in  the  proceeding  are  guilty  of  the  of- 
fense charged,  judgment  must  be  rendered  against  him. 
In  case  a  married  woman  be  a  tenant  or  a  subtenant,  lier 
coverture  shall  constitute  no  defense;  but  in  case  her 
husband  be  not  joined,  or  unless  she  be  doing  business  as 
a  sole  trader,  an  execution  issued  upon  a  personal  judg- 
ment against  her  can  only  be  enforced  against  property 
on  the  premises  at  the  commencement  of  the  action.  [In 
effect  July  1st,  1874.] 

Parties  defendant— 19  Cal.  374;  20  Cal.  48;  29  CaL  214:  married 
woman,  20  Cal.  282;  39  Cal.  287. 

Parties  plaintiff-and  generally,  sec  1165,  and  note. 

§  1165.  Except  as  provided  in  the  preceding  section, 
the  provisions  of  part  two  of  this  Code,  relating  to  parties 
to  civil  actions,  are  applicable  to  this  proceeding. 

Parties  plaintifl-5  Cal.  113;  8  CaL  499;  27  Cal.  502;  29  CaL  168;  31  CaL 
333:  36  Cal.  303 :  agents  as,  16  Cal.  107 ;  20  CaL  45 :  cotenants  as,  3  Cal.  89: 
45  Cal.  495:  generally,  see  Possession,  sec.  1172n. 

Parties  defendant— sec.  1164,  and  note. 

§  1166.  The  plaintiff,  in  his  complaint,  which  shall  be 
in  writing,  must  set  forth  the  facts  on  which  he  seeks  to 
recover,  and  describe  the  premises  with  reasonable  cer- 
tainty, and  may  set  forth  therein  any  circumstances  of 
fraud,  force,  or  violence  which  may  have  accompanied 
the  alleged  forcible  entry,  or  forcible  or  unlawful  de- 
tainer, and  claim  damages  therefor.  In  case  the  unlaw- 
ful detainer  charged  be  after  default  in  the  payment  of 
rent,  the  complaint  must  state  the  amount  of  such  rent. 
Upon  filing  the  complaint,  a  summons  must  be  issued 
thereon  as  in  other  cases,  returnable  at  a  day  designated 
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therein,  which  shall  not  be  less  than  three  days  nor  more 
than  twelve  days  from  its  date,  except  in  cases  when  the 
publication  of  the  summons  is  necessary,  in  which  case 
the  court,  or  a  judee  or  justice  thereof,  may  order  that  the 
summons  be  made  returnable  at  such  time  as  may  be 
deemed  proper,  and  the  summons  shall  specify  the  return 
day  so  fixed.    Ux^  effect  March  9th,  1880.J 

Complaint,  safficiency  of— 9  Cal.  46;  16  Cal.  107;  23  Cal.  526;  27  Cal. 
375;  28  Cal.  170;  29  Cal.  643.  Uniting  causes  cf  action,  15  Cal.  315:  28  Cal. 
527^  31  Cal.  122;  32  Cal.  340:  38  Cal.  410:  40  Cal.  351, 484;  46 Cal.  276.  Z>e- 
senption  qf  premises,  4  Cal.  282;  16  CaL  73;  28  Cal.  170.  Force,  see  sec. 
115B,  subd.  2fi,  and  llOO.subd.  In.  Damages, sec.  1174;  17  Cal. 567;  21  Cal. 
56.    Verification,  sec.  1175.    GeneraUv$  see  sec.  426,  aad  notes. 

Sonunons— sec.  1167. 

§  1167.  The  summons  must  state  the  parties  to  the 
proceeding,  the  court  in  which  the  same  is  brought,  the 
nature  of  the  action,  in  concise  terms,  and  the  relief 
sought,  and  also  the  return  day,  and  must  notify  the  de- 
fendant to  appear  and  answer  within  the  time  designated,  1167 
or  that  the  relief  sought  will  be  taken  against  him.  The  4q^J^q 
summons  must  be  directed  to  the  defendant,  and  be 
served  at  least  two  days  before  the  return  day  designated 
therein,  and  must  be  served  and  returned  iu  the  same 
manner  as  summons  in  civil  actions  is  served  and  re- 
turned. Upon  the  return  of  any  summons  issued  under 
this  chapter,  where  the  same  has  not,  for  any  reason,  been 
served,  or  not  served  in  time,  the  plaintiff  may  have  a 
new  summons  issued,  the  same  as  if  no  previous  sum- 
mons had  been  issued.    [In  effect  March  9th,  1880.] 

Oontents  of  8nmmons->if  defective,  how  waived,  41  Cal.  242. 

Service  of  summons— herein,  before  Code,  50  CaL  185:  In  civil 
sctlons,  sec.  406  et  seq. 

§  1168.  If  the  complaint  presented  establishes,  to  the 
satisfaction  of  the  judge  or  justice, 'fraud,  force,  or  vio- 
lence, in  the  entry  or  detainer,  and  that  the  possession 
held  is  unlawful,  he  may  make  an  order  for  the  arrest  of 
the  defendant.    [In  effect  March  9th,  1880.] 

Arrest— generally,  sec.  478  et  seq. 

§  1169.  If»  at  the  time  appointed,  the  defendant  do  not  1168 
appear  and  defend,  the  court  must  enter  his  default,  and  q^^JB, 
render  jud^^ent  in  favor  of  the  plaintiff,  as  prayed  for  in  v2  sa 
the  complaint. 

lodgment  by  default— generally,  sec.  585. 

§  1170L  On  or  before  the  day  fixed  for  his  appearance^      ccp 
the  defendant  may  appear  and  answer  or  demur.  57  401 

Appearance— generally,  sec.  1014,  and  notes. 
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§§  1171-3  suvanABX  pkoceedings.  4G3^ 

Aaswer-^Seope  qf^  sec.  1172:  Warburton  v.  Doible,  38  Gal.  619.  At 
tfftnverf  of  defect  in  summons,  41  Cal.  242.  Insufficient  denial,  28  GaL  17tf; 
31  Cal.  467;  8d  Cal.  619:  objection  too  late.  Spiers  v.  Duane,  Feb.  16th,  { 
iSdO,  6  Pac.  G.  L.  J .  10.    Verification,  sec.  inS.    *'  Or  demur,*'  38  GaL  i». 
irenerally,  sec.  437,  and  notes. 

§  1171.  Whenever  an  issue  of  fact  is  presented  by  the 
pleadings,  it  must  be  tried  by  a  jury,  unless  such  jury  be 
waived  as  in  other  cases.  The  jury  shall  be  formed  iu 
the  same  manner  as  other  trial  juries  in  the  Court  iu 
which  the  action  is  peuding.    [In  effect  March  9th,  1880.] 

Trial  b7  jury— sees.  60(K-62d :  issue  of  fact,  sec.  690  et  seq. :  waiver,  sec. 
631. 

Jastices'  Oonrts— trials  in,  sees.  878-887. 

Pormation  of  the  jur7--secs.  600-604. 

§  1172.  On  the  trial  of  any  proceeding  for  any  forcible 

entry  or  forcible  detainer,  the  plaintiif  shall  only  be  re- 

1173     quired  to  show,  in  addition  to  the  forcible  entry  or  forci- 

^^'P       ule  detainer  complained  of,  that  he  was  peaceably  in  the 

^  ^''l     actual  possession  at  the  time  of  the  forcible  entry,  or  was 

69  >63     eiititled  to  tbe  possession  at  the  time  of  the  forcible  de- 

77  256     tainer.    The  defendant  may  show  in  his  defense,  that  he 

or  his  ancestors,  or  those  whose  interest  in  such  premises 

he  claims,  have  been  in  the  quiet  possession  thereof  for 

the  space  of  one  whole  year  together  next  before  tbe 

1Z72       commencement  of  the  proceedings,  and  that  his  interest 

cop       therein  is  not  then  ended  or  determined;  and  such  show- 

107  302    jjjg  jg  g^  ]jaj,  ^^  ijIjq  proceedings. 

I     Title  not  triable>^12  Cal.  500;  23  Cal.  381;  29  GaL  170;  37  GaL  154;  40 
Cal.  250;  46  Cal.  64;  but  see  38  Cal.  619. 

Possession,  by  ^lainMS— Showing  of,  necessary,  5  Gal.  113;  27  Cal. 
502;  28  Cal.  170.  Extent  of,  inclosure.  etc.  6  Cal.  63;  15  Cal.  815:  23  Cal. 
381, 413;  3i  Cal.  340;  36  Cal.  5i0;  45 Cal. 697.  SaMcient,  16  Cal.  107;  89Cal. 
24;  41  Cal.  630;  Gray  v.  Collins,  42  Cal.  152:  45  Cal.  495, 597 ;  46Gal.601;dO 
Cal.  508:  peaceable  character  of,  38  Cal.  6i9;  45  Cal.  495.  InsuMcient,'^ 
Cal.  45;  3S  Cal.  6)3;  40  Cal.  351;  46  Gill.  270,  641;  50  Gal.  315:  whei-e 
scrambling,  8  Cal.  499;  20  Cal.  83;  23  Cal.  626;  28  Cal.  187;  36  Gal.  680: 4) 
Cal.  74;  but  see  Spiers  v.  Duane,  Feb.  16th,  1880,5  Pac.  G.  L.  J.  10.  £(»• 
dence  of,  23  Cal.  3»1 ;  37  Cal.  59;  39  Gal.  660;  52  Gal.  89. 

Force,  evidence  of—to  maintain  forcible  entry  and  detainer,  96  GaL 

50;  39  Gal.  660. 

Defense— in  answer,  sec.  1170n;  in  evidence,  see  defendant's  show- 
ing: year's  quiet  possession,  43  Gal.  299:  defendant's  showing,  21  Oil. 
309;  23  Cal.  381:  25  Cal.  31 ;  34  Gal.  265;  36  Gal.  303, 580;  39  Gal.  23;  45  Cal. 
495;  47  GaL  180;  48  Cal.  639;  tenant's  estoppel,  sec.  1962,  subd.  4,  auu 
note;  8  Cal.  593;  21  Gal.  309;  29  Cal.  168;  40  Gal.  246;  43  Gal.  299. 

§  1173.  When,  upon  the  trial  of  any  proceeding  under 
this  chapter,  it  appears  from  the  evidence  that  the  aefend- 
ant  has  been  guilty  of  either  a  forcible  entry  or  a  forcible 
detainer,  and  other  than  the  offense  charged  in  the  coin- 
plaint,  the  judge  must  order  that  such  complaint  be-forth- 


1 


CODE  OF  OIYIL  PBOOXDXTBft  OTTATIONS. 


Ixxzvii 


•65.'  69Cftl.366. 
B69.  59  081.366. 
87S.  59Cal.366. 
900.  58Cftl.l. 
904.  66  Cal.  624. 
982.  66  Oal.  148. 
988.  66  Gal.  148. 
986.  54  Cal.  519. 
988.    56  Cal.  135,  626. 

939.  54  Cal.  179,  211,  519, 
589,    590,   595,   616 

55  Cal.  43;  56  Cal 
487 ;  57  Cal.  326, 503 
633;  58  Cal.  578 
59  Cal.  89. 

940.  56  Cal.  818, 395 ;  57  Cal 
342. 

1-941.    54  CbI.  183,  408,  476 
67  Cal.  281, 415. 
942.    54  Oal.  493 ;  56  Cal.  157 ; 

67  Oal.  232. 
946.    57  Cal.  247,  427. 

948.  54  Cal.  311,  493. 

949.  54  Cal.  183. 

950.  64  Cal.  211. 
961.    56  Cal.  173 ;  57  Cal.  634; 

.  58  Cal.  617. 
952.    54  Cal.  542. 
958.    54  Cal.  275 ;  57  Cal.  140. 

954.  54  Cal.  236, 521 ;  57  Cal. 
138 

955.  64  Oal.  521. 

956.  54  Cal.  542, 616 ;  55  Cal. 
197 ;  56  Cal.  10. 

957.  54  Cal.  589, 637 ;  55  Cal. 
49;  56  Cal.  469: 
59  Cal.  21. 

958.  57  Cal.  147 ;  58  Cal.  355. 
968.    54  Cal.  J223 ;  55  Cal.  210; 

56  Cal.  10,  208,  408; 
58  Cal.  177. 

975.  59  Cal.  471-474. 

976.  69  Cal.  474. 

977.  59  Cal.  474. 

978.  56  Cal.  83;  58  Cal.  177, 
519. 


8B0. 

980.  59  Oal.  475. 

1010.  58  Cal.  96. 

1011.  58  Cal.  189. 

1012.  30  Oal.  184. 

1014.  55  Cal.  1;  56  Cal.  629. 

1015.  55  Cal.  472. 
1021.  55  Cal.  554. 
1025.  55  Cal.  554. 

1088.    57  Cal.  231;   59  CaL 
583-629. 

1084.  54  Cal.  595;  59  Cal. 

683. 
1088.    56  Cal.  401. 
1054.    57  Cal.  629. 
1068.    54  Oal.  148,  315,  319, 

375, 603;  56  Cal.  615; 

68  Cal.  361;  59  Cal. 

180,  274.  701. 

1070.  54  Cal.  319. 

1071.  54  Cal.  319. 

1074.    54  Cal.  285;  57  Cal. 

148. 
1076.    55  Cal.  266;  56  Cal. 

614. 

1085.  54     Cal.     289,     353; 

56  Cal.  434 ;  57  Cal. 
76,  427,  629,  535. 

1086.  57  Cal.  247,  634. 
1102.    54  Oal.  87,  315,  404; 

55  Cal.  199, 485, 504; 

56  Oal.  231;  57  Cal. 
553, 629;  58  Cal.  179, 
324.520;  59  Cal.  662. 

1108.    58  Oal.  324;  59  Oal. 
662. 

1111.  58  Oal.  198. 

1112.  58  Oal.  209. 

1115.  58  Oal.  198. 

1116.  58  Cal.  211. 
1122.    58  Oal.  198. 

1159.  56  Oal.  131. 

1160.  55  Oal.  143. 

1161.  56  Cal.  129. 
1170.  54  Oal.  176. 

1172.    54  Oal.  176;  66  Cal. 
403. 


\ 


.^j^mw^9^m<9m^^^^^r^^''^'^mmmmm^^^^^^m 


SUAOIAUr  ritOGEEDINGS.  §  1174 

r'with  amended  to  conform  to  such  proofs.  Such  amend- 
ment must  be  without  any  imposition  of  temvs.  No 
:iontinuance  must  be  permitted  upon  account  of  such 
amendment,  unless  the  defendant,  by  affidavit  filed, 
sho'ws  to  the  satisfaction  of  the  court  good  cause  there- 
Tor. 

Amendment— of  complatnt  herein,  32  Cal.  340s  38  Cal.  410;  generally, 
tec.  473n. 

Oontinaanoe— generally,  sec.  S05  and  notes. 

/    ■    §  1174.  If,  upon  the  trial,  the  verdict  of  the  iury,  or, 
^,,'lf  the  case  be  tried  without  a  jury,  the  finding  of  the  court 
I     oe  in  favor  of  the  plaintiff  and  against  the  defendant, 
{    judgment  shall  be  entered  for  the  restitution  of  the  prem- 
ises; and  if  the  proceeding  be  for  an  unlawful  detainer 
after  neglect  or  failure  to  perform  th^  conditions  or  cove- 
nants oi  the  lease-  or  agreement  under  which  the  property    1174 
is  beld,  or  after  default  in  the  payment  of  rent,  the  judg-    r-^P.<, 
inent  shall  also  declare  the  forfeiture  of  such  lease  or    "^^     " 
agreement.    The  jury,  or  the  court,  if  the  proceeding  be 
tried  without  a  jury,  shall  also  assess  the  damages  occa- 
sioned to  the  plaintiff  by  any  forcible  entry,  or  by  any  1 1 74 
forcible  or  unlawful  detainer,  alleged  in  the  complaint     cep 
and  proved  on  the  trial,  and  find  the  amount  of  any  rent  x^  ^i 
due,  if  the  alleged  unlawful  detainer  be  after  default  in      ^^* 
the  payment  oi  rent;  and  the  judgment  shall  be  rendered 
against  the  defendant  guilty  of  the  forcible  entry,  or  forci- 
ble or  unlawful  detainer,  for  three  times  the  amount  of 
the  damages  thus  assessed,  and  of  the  rent  found  due. 
"When  the  proceeding  is  for  an  unlawful  detainer  after  de- 
fault in  the  payment  of  the  rent,  and  the  lease  or  agree- 
ment under  which  the  rent  is  payable  has  not  by  its  terms 
expired,  execution  upon  the  judgment  shall  not  be  issued 
until  the  expiration  of  five  days  after  the  entry  of  the 
judgment,  within  which  time  the  tenant,  or  any  subtenant, 
or  any  mortgagee  of  the  term,  or  other  party  interested  in 
its  continuance,  may  pay  into  court,  for  the  landlord,  the 
amount  found  due  as  rent,  with  interest  thereon,  and  the 
amount  of  the  damages  found  by  the  jury  or  the  court  for 
the  unlawful  detainer,  and  the  costs  of  the  proceeding, 
and  thereupon  the  judgment  shall  be  satisfied  and  the 
tenant  be  restored  to  his  estate;  but  if  payment,  as  here 
provided,  be  not  made  within  the  five  days,  the  judgment 
may  be  enforced  for  its  full  amount,  and  for  the  posses- 
sion of  the  premises.  In  all  other  cases  the  judgment  may 
be  enforced  immediately.    [In  effect  July  Ist,  1874.] 
Verdict  of  the  jury— what  it  decides,  10  Cal.  211;  36  Cal.  680. 
Jndgment— scope  of,  6  Cal.  148. 


§§  1175-9  StTMMABY  FBOCESDING8.  40i 

Bestitation  of  the  premises^enforcement  of  writ,  etc.,  see.  684n;  C 
Cal.  148;  10  Cal.  211;  VJ  GaL  374;  33  Cal. 402;  39  CaL  287;  46  Gal. 270, 279. 

Forfeiture— relief  from,  sec.  1179. 

Damages— ^x^ent  <^»  17  Cal.  566;  28  Cal.  527;  31  CaL  467;  33  CaL  401;         ' 
38  Cal.  620.    Bent  due,  amount  of.  20  Cal.  282;  21  Cal.  55;  27  Cal.  665:  40  < 

Cal.  246.    TreblinffiSec.  735;  4  CaL 412;  6  Cal. 63, 161 ;  15  Cal.  149;  23  Cal. 
375;  2ft  Cal.  262;  83  CaL  401. 

§  1175.  The  complaint  and  answer  must  be  verified. 
Verification  of  pleadings— sec.  446  and  notes. 

§  1176.  An  appeal  taken  by  the  defendant  shall  not 
stay  proceedings  upon  the  judgment,  unless  the  judge  or 
justice  before  whom  the  same  was  rendered  so  directs. 
Lin  effect  March  9th,  1880.] 

cJL^       §  1177.   Except  as  otherwise  provided  in  this  chapter,  il^ 

71  586    the  provisions  of  part  two,  of  this  Code,  are  applicable  to,    ed 

78  641    and  constitute  the  rules  of  practice  in  the  proceedings  91  a 

m  227    mentioned  in  this  chapter.  : 

Appeal  as  stay-generally,  sees.  946, 949,  and  notes. 

1  XoV 

ccp         §  1178.  The  provisions  of  part  two,  of  this  Code,  rela- 
71   73   tive  to  new  trials  and  appeals,  except  in  so  far  as  they  are 
inconsistent  with  the  provisions  of  this  chapter,  apply  to 
the  proceedings  mentioned  in  this  chapter. 

§  1179.  The  court  may  relieve  a  tenant  against  a  for- 
feiture of  a  lease,  and  restore  him  to  his  former  estate,  in 
case  of  hardship,  where  application  for  such  relief  is 
made  within  thirty  days  alter  the  forfeiture  is  declared 
by  the  judgment  of  the  court,  as  provided  in  section  one 
thousand  one  hundred  and  seventy-four.  The  application 
may  be  made  by  a  tenant  or  subtenant,  or  a  mortgagee  of 
the  term,  or  any  person  interested  in  the  continuance  of 
the  term.  It  must  be  made  upon  petition,  setting  forth 
the  facts  upon  which  the  relief  is  sought,  and  be  verified 
by  the  applicant.  Notice  of  the  application,  with  a  copy 
of  the  petition,  must  be  served  on  the  plaintiff  in  the 
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judgment,  who  may  appear  and  contest  the  application. 
In  no  case  shall  the  application  be  granted  except  on  con- 
dition that  full  payment  of  rent  due,  or  full  performance 
of  conditions  or  covenants  stipulated,  so  far  as  the  same 
is  practicable,  be  made.    [In  effect  March  9th,  1880.] 


TITLE  IV. 

Of  the  Enforcemeijt  of  Liens. 

Chap.     I.    Liens  in  general. 

LL    Liens  of  mechanics  and   others  upon   real 

proi)erty. 
ILL    Certain  liens  for  salaries  and  wages. 

[405] 
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§§  1180-3  LIKSS  OF  MECHiLNICS,  ETC. 


f 


n 

^r  CHAPTER  I. 

LIBNS  IN  OENERAI.. 

S  1180.  Definition  of  lien. 

§  1180.  A  lien  is  a  charge  imposed  upon  specific  prop^ 

erty,  by  which  it  is  made  security  for  the  performauce  or 
an  act. 

Lien,  definition  of— Civil  Code,  sec.  2872.  4\ 

Priority  of  liens— Civil  Code,  sec.  2897. 

CHAPTER  n. 
^UESrS   OF  MECHAiaCS   AKD 


70 

220 

74  (VJ6 

75 

212 

76 

4:i6 

7H 

1U8 

.78 

201 

SO 

278 

80 

512 

81 

171 

81  643 

82 

4:i 

82 

149 

83  372 

UPON  REAIi  PROPERTY. 

4  1183.  Whatlaborers.  contractors,  etc.,  may  have  liens  upon. 
§  1184.  Liens  for  irradlng  and  filling  lots  and  streets. 

§  1185.  What  interest  in  the  land  subject  to  the  lien. 

I  1186.  Effect  of  liens. 

1 1 187.  Claim  of  lien  to  be  filed  in  recorder's  office. 

§  U183.  Lien  upon  two  or  more  pieces  of  property.  Amoimt  dne  from 

eacli  to  be  designated, 
f. 11 89.  Claim,!    be  recorded.    Fees  of  recorder. 
I  1190.  Time  of  continuance  of  lien, 
i  1191.  Service  of  summons  by  publication. 
I  1192.  Subcoutractors,  who  are,  and  when  paid  out  of  proceeds  of 

sale. 

5  1193.  Costs. 

§  1194.  Court  to  declare  rank  of  liens. 
f  1195.  Execution  for  deficit. 

§  1196.  Actions  for  separate  liens  may  be  joined,  when  and  how. 
§  1 197.  Lien  docs  not  impair  right  to  proceed  for  recovery  of  tho  debt. 
I  1198.  Bules  of  practice. 
^  1199.  New  trials  aud  appeals. 

^»§  1183.  Mechanics,  material-men,  artisans,  architects, 
pud  laborers  of  every  class  performing  lalSor  upon  or  fur- 
nishing material  to  be  used  in  the  construction,  alteration, 
or  repair  of  any  mining  claim,  building,  wharf,  bridge) 
ditch,  flume,  aqueduct,  tunnel,  fence,  maciiinery,  railroad) 
wagdn  road,  or  other  structure,  shall  have  a  lien  upon  the 
property  upon  which  they  have  bestowed  labor  or  fur- 
nished material  for  the  value  of  such  labor  done  and  ma- 
terial furnished.  This  lien  shall  not  be  affected  by  the 
fact  that  no  money  is  due,  or  to  become  due,  on  any  con- 
tract made  by  the  owner  with  any  other  party.     [In  efP#»ct 

April  15th,  1880.]  ^.«q       ,«  -  — 

^  *  *  1183      1183  1183 
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§§  1187-9  LIBN8  OF  MBCHANIC8,  ETO. 

•    ^H^    OomflMnoement  of  wmk,  etc— 7  CaL  S58,  iS75;  U  CaL  54;  23 
-<»     8Z2;44CaLftl9. 

««r§  1187.  Every  original  contractor,  within  sixty 
mbr  the  completion  of  his  contract,  and  every  p 
save  the  original  contractor,  claiming  the  benefit 
chapter*  must,  within  thirty  days  after  the  complet 
any  building,  improvement,  or  stractare,  or  afterl 
com|>letion  of  the  alteration  or  repair  thereof,  or  the 
'    ?9  »  t^rmance  of  any  labor  in  a  mining  claim,  lUe  for 
V         "^ith  the  county  recorder  of  the  county  in  which 
96  334  ^  property,  or  some  part  thereof,  is  situated,  a  claim 

96  3tM>      taining  a  statement  of  his  demand,  after  deductin_ 

97  25?  ^  just  credits  and  offsets,  with  the  name  of  the  owne 
97  265 .    reputed  owner,  if  known,  and  also  the  name  of  the 

^  son  by  whom  he  was  employed,  or  to  whom  he  f umisl 
_       the  materials,  with  a  statement  of  the  terms,  time  gii 
and  conditions  of  his  contract,  and  also  a  descriptioi 
the  property  to  be  charged  with  the  lien,  sufficient 
identification,  which  claim  must  be  veri*hed  by  the 
of  himself,  or  of  some  other  person.    |ln  effect  May 

Strict  constraction— 29  CaL  283:  45  Cal.262;  46  CaL  687;  He 
Flood,  Feb.  28tli,  1880, 6  Pac.  C.  L.  J.  30. 

Filling  claim  for  record—l  CaL  183:  not  snoeessive  liens,  44 

Oontents  of  claim— Statement  <^f  <f«mand,  too  mnch,  44  CaL  81S 
several  structures,  sec.  1188:  iteius  unnecessary,  11  Cal.  4i:  16  Cal.l 
17  Cal.  128;  29  CaL  283.  Credit*  and  <nff»ets,  29  CaL  283;  89  Cal. 
Name  of  owner,  etc,,  43  CaL  615;  49  CaL  336;  Hooper  v.  Flood,  Feb.  S 
1880. 6  Pac,  C,  L.  J.  30.  Name  of  employe*',  etc,,  23  Cal.  206;  45  CaL ! 
46  Cal.  637;  4!)  Cal.  336.  Terms  of  contract,  etc..  Hooper  v.  Flood,  I 
28tb,  1880, 5  Pac.  C.  L.  J.  30.  Description  qf  the  property,  2  CaL  60;  8  < 
844;  15  CaL  607;  23  Cal.  208.  ^       ir    ^    m 

Verification  of  claim— sec.  446;  43  CaL  5U. 

§   1188.  In  every  case  in  which  one  claim  is 
against  two  or  more  ouildings,  mining  claims,  ojrotiierj 
provements  owned  by  the  same  person,  the  i>erson  fill 
such  claim  must,  at  the  same  time,  designate  the  amoi 
due  to  him  on  each  of  such  buildings,  mining  claims, 
other  improvements,  otherwise  the  lien  of  such  claim 
postponed  to  other  liens.    The  lien  of  such  claimant  d 
not  extend  beyond  the  amount  designated,  as  agai 
other  creditors  having  liens  by  judgment,  mortgage, 
otherwise,  upon  either  of  such  buildings  or  other  improve-' 
ments,  or  upon  the  land  upon  which  the  same  are  situated. 

Decree— 23  CaL  206. 

1 189        §  1189.  The  recorder  must  record  the  claim  in  a  hook 

ccp      kept  by  him  for  that  purpose,  which  record  must  be  in- 

61  :]5;'>    dezed  as  deeds  and  other  conveyances  are  required  by 
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^  a  lien  sliall  be  filed,  under  this  chapter,  for  work  done  ox 
materials  famished  to  any  contractor,  he  shall  defend  ^ 
any  action  brought  thereupon  at  his  own  expense;  and 
during  the  pendency  of  sucn  action,  the  owner  may  \^ith- 
hold  u'om  the  contractor  the  amount  of  money  for  i^Iiicb 
lien  is  filed;  and  in  case  of  judgment  against  the  o^^nex 
^  or  his  property,  upon  the  lien,  the  said  owner  shall  be  en- 
titled to  deduct  from  any  amount  due  or  to  become  due 
by  him  to  the  contractor,  the  amount  of  such  judgment 
and  costs,  and  if  the  amount  of  such  judgment  ana  costs 
shall  exceed  the  amount  due  by  him  to  the  contractor,  or 
if  the  owner  shall  liave  settled  with  the  contractor  in  full, 
he  shall  be  entitled  to  recover  back  from  the  contractor 
any  amount  so  paid  by  him,  the  said  owner,  in  excess  of 
the  contract  price,  and  for  which  the  contractCMr  waa  orig- 
inally the  party  liable.    [In  effect  Hay  29th,  1874.] 

4r -^  Original  contract— S^ore  amdt,  1880:  controls  liens  of  contractors' 
employees,  23  Cal.  666;  27  Cal.  fiS8:  28  Cal.  293:  S3  CaL  856:  and  haJiMace 
due  on.  limits  their  Uens,  16  Cal.  127;  81  Cal.  2i33;  49  CAL  185;  61  Cal.  42S; 
Dlngley  v.  Greene,  Marcn  I5tli.  1880,6  Fac.  C.  L.  J.  149:  wbereabaudon- 

A  meut  by  contractor.  81  Gal.  233:  36Cal.  293;  88CaL866;  48Cal.478:  own- 
cr's  defenses,  29  Cal.  283:  48  Cal.  478:  release  of  contractors*  surety^  49 
Cal.  131 :  under  amdi.  1880,  see  sec  1183. 

§  1194.  In  every  case  in  which  different  liens  are  as- 
'ii94  SG'^^d  against  any  property,  the  court  in  the  jadg^meo^ 

eep    must  declare  the  rank  of  each  lien  or  c^ass  of  liens,  which 
/>.)  8<)i  shall  be  in  the  following  order,  viz:   1st.  All  persons  other  ^ 
01  85.S  than  the  original  contractors  and  subcontractors;    2nd.  \ 
78  199  The  subcontractors;  drd.  The  original  contractors.    And 
^         the  proceeds  of  the  sale  of  the  property  must  be  applied 

con  *^  ®^^^  ^^®^  ^^  class  of  liens  in  the  order  of  its  rank;  and 
fio  440  whenever,  on  the  sale  of  the  property  subject  to  the  lien, 
(51  35;^  there  is  a  deficiency  of  proceeds,  judgment  may  be  dock- 
08  208  cted  for  the  deficiency  in  like  manner  and  with  like  effect 
72  897  as  in  actions  for  the  foreclosure  of  mortgages.  [In  eSecit^ 
74  279  May  29th,  1874.] 

Preference— from  priority,  18  CaL  370. 

Glasses  of  liena—OmeraUpt  6  Cal.  295.  Contretetor,  7  Cal.  675;  27  Cal , 

so  osji    888.   Subcontractor,  7  Cal.  353;  16  Cal.  126;  29  Cal.  288:  36  Cal.  G33.  Male- 1 

"^^    rial-man ,  Be  e  contractor,  subcontractor,  and  3  Cal.  64 ;  8  CaL  240 ;  l(i  CaL  1 

126:  21  Cal.  80;  23  Cal.  208:  2.1  CaL  283;  31  CaL  233:  33  GaL497;  44  Cal.  519. 1 

Xaiorera,  27  CaL  588;  33  Cal.  497.  j 

Judgment  for  deflciencj— 44  Cal. 509;  49  CaL  336:  as  In  foreclosuieJi 
of  mortgages,  sec.  726n.  Ij 

§  1195.  Any  number  of  persons  claiming  liens  may 
join  in  the  same  action,  and  when  separate  actions  are 
commenced,  the  court  may  consolidate  them.  The  court 
may  also  allow  as  i>art  of  the  costs,  the  moneys  paid  for 
filing  and  recording  the  lien,  and  reasonable  attomey'8 

-V*  1195 

1^®*  cc.p        1195 
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fee  in  the  District  and  Supreme  Courts.    [In  effect  May 
29th,  1874.] 

Join  in  the  laxne  action— 33  Cal.  497. 

Ooosolidation  of  actions-^enerally,  sec.  1048. 

District  Oonrts-see  sapeneded  courts,  sec.  76». 

§  1X96.  Whenever  materials  shall  have  been  furnished 
for  use  in  the  construction,  alteration,  or  repair,  of  any  i 
huildinff  or  other  improvement,  such  materials  snail  not     ii96 
be  subject  to  attachment,  execution,  or  other  legal  proc-       ecp 
ess,  to  enforce  any  debt  due  by  the  purchaser  of  such     6i  35;; 
materials y  except  a  debt  due  for  the  purchase-money 
thereof,  bo  long  as  in  good  faith  the  same  are  about  to  be      ^^^* 
applied  to  the  construction,  alteration,  or  repair  of  such     (S^yi 
building,  mining  claim,  or  other  improvement.    [In  effect     70  '>'>i 
May  29th,  1874.f 

§  1197.  Nothing  contained  in  this  chapter  shall  be  con*  1  ecp 

strued  to  impair  or  affect  the  right  of  any  person  to  whom  ei  ;^~):> 
any  debt  may  be  due  for  work  done  or  materials  furnished 

to  maintain  a  personal  action  to  recover  such  debt  against  1 199 

the  person  liable  therefor.    [In  effect  July  Ist,  1874.]  J^l^ 

Personal  action— attachment  In,  comolative  remedy,  16  CaL  140. 

S  1198.  Except  as  otherwise  provided  in  this  chapter,  ^200 
the  provisions  01  part  two  of  this  Code  are  applicable  to     ^^^ 
and  constitute  the  rules  of  practice  in  the  proceedings   90  593 
xuentioned  in  this  chapter. 

§  1199^  The  provisions  of  part  two  of  this  Code  relative      ecp 
to  new  trials  and  appeals,  except  in  so  far  as  they  are  in*    91  365 
consistent  with  the  provisions  of  this  ohapter,  apply  to  ^ 

the  proceedings  mentioned  in  thid  chapter. 
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CHAFTEB  m. 
CERTAIN  LIENS   FOR    SATiARTTia    AND 


S  1204.  Preferred  creditors  whea  assignment  of  property  is  nuula. 

il'iOA.  Same,  against  estates. 

121)6.  Same,  in  cases  of  execution  or  attachment. 

1207.  Dispute  of  claim  or  portion  thereof— coMb. 

§  1204.  In  all  assignments  of  property,  made  by  any 
person  to  trustees  or  assignees,  on  account  of  the  inabil- 
itj  of  the  person,  at  the  time  of  the  assignment,  to  pay 
Lis  debts,  or  in  proceedings  in  insolvency,  the  wages  of 
the  miners,  mechanics,  salesmen,  servants,  clerks,  or 
laborers  employed  bv  such  person,  to  the  amount  of  one 
hundred  dollars  each,  and  tor  services  rendered  within 
sixty  days  previously,  are  preferred  claims,  and  must  be 
>i204r   paid  by  such  trustees  or  assignees  before  any  other  cred- 
^Jf;p      itor  or  creditors  of  the  assignor.   [In  effect  July  1st,  1874.] 
Assignments  for  benefit  of  creditors— Givll  Code,  sees.  3449,  S473> 


73  269 


1 2oe       Proceedings  ia  iasolTency— see  sec.  1823. 

().v;8'>  §  1205.  In  case  of  the  death  of  any  employer,  tbo 
HI  ''>yi  wages  of  each  miner,  mechanic,  salesman,  clerk,  servant, 
^  22;^  and  laborer,  for  services  rendered  within  the  sixty  days 
next  preceding  the  death  of  the  employer,  not  exceeding 
one  hundred  dollars,  rank  in  priority  next  after  the 
funeral  expenses,  expenses  of  the  last  sickness,  the 
charges  and  expenses  of  administering  upon  the  estate, 
and  the  allowance  to  the  widow  and  infant  children,  and 
must  be  paid  before  other  claims  against  the  estate  of  the 
deceased  person.    [In  effect  July  1st,  1874.] 

Estate  of  deceased  persons— payment  of  debts,  genexally,  sec.  1641 
etseq. 

§  1206.  In  cases  of  executions,  attachments,  and  writs 
of  a  similar  nature,  issued  against  any  person,  except  for 
claims  for  labor  done,  any  miners,  mechanics,  salesmen, 
servants,  clerks,  and  laborers,  who  have  claims  against 
tho  defendant  for.  labor  done,  may  give  notice  of  tiieir 
claims,  and  the  amount  thereof,  sworn  to  by  the  person 
making  the  claim,  to  the  creditor  and  the  officer  execnt* 
ing  either  of  such  writs,  at  any  time  before  the  actual  sale 
of  property  levied  on;  and,  unless  such  claim  is  disputed 
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by  the  debtor  or  a  creditor,  such  officer  must  pay  to  such 

rrsoD,  out  of  the  proceeds  of  the  sale,  the  amount  each 
entitled  to  receive  for  services  rendered  within  the 
Bixty  days  next  preceding  the  levy  of  the  writ,  not  ex- 
ceeding one  hundred  dollars.    If  any  or  all  of  the  claima 
so  presented,  and  claiming  preference  under  this  section, 
are  disputed  by  either  the  debtor  or  a  creditor,  the  person 
presenting  the  same  must  commence  an  action  within  ten 
days  for  the  recovery  thereof,  and  must  prosecute  his 
action  with  due  diligence,  or  be  forever  barred  from  any 
claim  of  priority  of  payment  thereof;  and  the  officer  shall 
retain  possession  of  so  much  of  the  proceeds  of  the  sale 
as  may  be  necessary  to  satisfy  such  claim  until  the  deter- 
mination of -such  action';  and  in  case  judgment  be  had 
for  the  claim,  or  any  part  thereof,  carrying  costs,  the  costs 
taxable  therein  shall  likewise  be  a  preferred  claim,  with 
the  same  rank  as  the  original  claim.    [In  effect  July  1st,. 
1874.1 

Execntlon— sec.  684  n.:  attachment,  sees.  637-559. 

Action  to  enforce  lien— in  Justices'  Court,  sec.  113.  snbd.  2. 

§  1207.  The  debtor  or  creditor  intending  to  dispute  a 
claim  presented  under  the  provisions  of  the  last  section 
shall,  within  ten  days  after  receiving  notice  of  such  claim, 
f  serve  upon  the  claimant  and  the  officer  executing  the  writ 
a  statement  in  writing,  verified  by  the  oath  of  the  debtor 
or  the  person  disputing  such  claim,  setting  forth  that  no 
part  of  said  claim,  or  not  exceeding  a  sum  specified,  is 
}astly  due  from  the  debtor  to  the  claimaut  for  services 
rendered  within  the  sixty  days  next  preceding  the  levy  of 
the  writ.  If  the  claimant  bring  suit  on  a  claim  which  is 
disputed  in  part  only,  and  fail  to  recover  a  sum  exceeding 
that  which  was  admitted  to  be  due,  he  shall  not  recover 
costs,  but  costs  shall  be  adjudged  against  him.  [In  effect 
March  7  th,  1883.] 


Ii 
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TITLE  V. 
OF  CONTEMPTS. 

1209.  Wbat  acts  or  omlsslODft  are  contempts. 

1210.  Reentry  on  property  after  eyiction,  when  a  contempt. 

1211.  A  contempt  committed  in  the  presence  of  the  court  may 'be 
pimlshed  Bummarily.  When  not  so  committed,  an  affldavli 
or  statement  shall  be  made. 

1212.  A  warrant  of  attachment  may  issue  or  a  notice  to  show  cause. 

1213.  Ball  may  be  given  by  a  person  arrested  under  such  wanwit. 

1214.  Sheriff  must,  upon  executing  the  warrant,  arrest  and  detain 
the  person  until  dischaived. 

1215.  Bail  bond,  form  and  conditions  of . 

1216.  Officer  must  return  warrant  and  undertaking.  If  any. 

1217.  Hearing. 

1218.  Judgment  and  penalty,  If  guilty. 

1219.  If  we  contempt  is  the  omission  to  perform  any  act,  the  peisoB 
may  be  Imprisoned  until  ])erformance. 

10AA  $  1220.  If  a  party  fall  to  appear,  proceedings-  _^  _ 

M.<vv  I  1221.  Illness  sufficient  cause  for  non-appearance  of  party  airesteo. 

cop  Confinement  under  arrests  for  contempt. 

9u  556  S  1222.  Judgment  and  orders  In  such  cases  flnaL 

§  1209.  The  following  acts  or  omissions,  in  respect  to  a 
a  court  of  justice,  or  proceedings  tlierein,  are  contempts  " 
1^09    of  the  authority  of  the  court:  ,       i 

cop         1.  Disorderly,    contemptuous,    or    insolent    beliavior  j 
47  188    toward  the  judge  while  liolding  the  court,  tending  to  in-    , 
53  207    terrupt  the  due  course  of  a  trial  or  other  judicial  proceed- 
ing; 

2.  A  breach  of  the  peace,  boisterous  conduct,  or  violent  j 
disturbance,  tending  to  interrupt  the  due  course  of  a  trial 
G7  645  or  other  judicial  proceeding; 
69  4  3.  Misbehavior  in  oflflce,  or  other  willful  neglect  or  vio- 
69  548  lation  of  duty  by  an  attorney,  counsel,  clcirk,  sheriff,  cor- 
69  5H5  oner,  or  other  person  appointed  or  elected  to  perform  a 
iVy  -vi;   judicial  or  ministerial  service; 

73  ->4i      ^'  I^6ceit  or  abuse  of  the  process  or  proceedings  of  the 
court  by  a  party  to  an  action  or  special  proceeding; 
6.  Disobedience  of  any  lawful  judgment,  order,  or  proc- 
1^00     ess  of  the  court; 
cop    \     6.  Assuming  to  be  an  officer,  attorney,  counsel  of  a 

84  ^  \  court,  and  acting  as  such  without  authority; 

85  607       7^  Rescuing  any  person  or  property,  in  the  custody 
*  of  an  officer  by  virtue  of  an  order  or  process  of  such 

1209    court; 
ccp        8.  Unlawfully  detaining  a  witness  or  party  to  an  action 

99  529 
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Brhile  going  to,  remaining  at,  or  returning  from,  the  ooort 
vrhere  tlie  action  is  on  the  calendar  for  trial; 

9.  An^  other  unlawful  interference  with  the  process  or 
proceedmsa  of  a  court; 

10.  Disobedience  of  a  subpcena  duly  served,  or  refusing 
to  be  sworn  or  answer  as  a  witness; 

11.  When  summoned  as  a  juror  in  a  court,  neglecting  to 
attend  or  serve  as  such,  or  improperly  conversing  with  a 
party  to  an  action  to  be  tried  at  such  court,  or  with  any 
other  person,  in  relation  to  the  merits  of  such  action,  or 
receiving  a  communication  from  a  party  or  other  person 
in  respect  to  it,  without  immediately  disclosing  the  same 
to  the  court; 

'    12.  Disobedience,  by  an  inferior  tribunal,  magistrate,  or 
;  officer,  of  the  lawful  judgment,  order  or  process  of  a 
\  superior  court,  or  proceeding  in  an  action  or  special  pro- 
ceeding contrary  to  law,  after  such  action  or  special  pro- 
ceeding is  removed  from  the  jurisdiction  of  such  inferior 
tribunal,  magistrate,  or  officer.    Disobedience  of  the  law- 
f  nl  orders  or  process  of  a  judicial  officer  is  also  a  contempt 
I  of  the  authority  of  such  officer. 

Contempt— statute  restrictive,  42  Cal.  412:  44  Cal.  475:  powers  of 
courts,  sees.  128, 177, 178 :  In  Justices'  Courts,  sees.  90(»-910. 

BUBDrvisiov  3.  Misbehavior  of  attorney— sec.  287  et  teq. 
I|  SUBDrvisiON  0.  Disobedience  of  lawAxl  judgment  or  order- 
^iurisdictlon  as  test,  6  Ca).  494;  C  CaL  316;  18  GaL  60;  27  CaL  lfl2;  36  CaL 
;  MS:  47  Cal.  103 :  alimony,  18  Cal.  60:  44  Cal.  475 :  by  executor,  sec  1440; 
i  93  CaL  204:  Ex  parte  Cohn,  May  I9th,  1880.  5  Pac.  0.  L.  J.  409:  pay- 
ment of  money,  inability  as  excuse,  6  CaL  316;  44  CaL  475;  51  Cal.  m : 
I   ejected  person  resuming  possession,  sec.  1210. 

SuBDmsioir  10.  Beftasal  of  witness  to  answer— 7  Cal.  175, 181. 
SuBDrvisiov  11.  Juror's  non-attendance— sec.  238. 

I     §  1210.  Every  person  dispossessed  or  ejected  from,  or 
out  of,  any  real  property,  by  the  judgment  or  process  of 

;  any  court  of  competent  jurisdiction,  and  who,  not  having 
right  so  to  do,  re-enters  into  or  upon,  or  takes  possession 
of;  any  such  real  property,  or  induces  or  procures  any  per- 
son not  having  a  right  so  to  do,  or  aids  or  abets  nim 
therein,  is  guilty  of  a  contempt  of  the  court  by  which 
Buch  judgment  was  rendered,  or  from  which  suoh  process 
issued.  TJpon  a  conviction  for  such  contempt,  the  court 
or  justice  of  the  peace  must  immediately  issue  an  alias 
process,  directed  to  the  proper  officer,  and  requiring  him 
to  restore  the  party  entitled  to  the  possession  oi  such 
property,  under  the  original  judgment  or  process,  to  such 
pof^ssion. 
Re-entry  after  dispossession— double  purpose  of  section,  29  CaL 
S32;  person  accused,  42  CaL  412 :  subsequently  acquired  title,  83  CaL. 
4tt;^2Cal.566. 


i 


1211-15  COltTEHFTS. 

§  1211.  When  a  contempt  is  committed  ih.  the  inu 


l«ii      diate  view  and  presence  of  the  court,  or  judge  at  clis 
ccp       bers,  it  may  be  punished  summarily;  for  which  an  oTd< 
92  «jO     must  be  made,  reciting  the  facts  as  occurring  in  sucli 
'        mediate  view  and  presence,  adjudging  that  the  person  ( 
proceeded  against  is  thereby  guilty  of  a  contempt,  and! 
that  he  be  pimished  as  therein  prescribed.    When  the  con-' 
tempt  is  not  committed  in  the  immediate  view  an^  pzes-f 
ence  of  the  court,  or  judge  at  chambers,  an  affidavit  shall ' 
be  presented  to  the  court  or  judge,  of  the  facts  constitut- 
ing the  contempt,  or  a  statement  of  the  facts  by  the  ref-j 
12 11    erees  or  arbitrators,  or  other  judicial  officer, 
ccp         Contempt  before  conrt— Becital  of  facts  in  order,  1  GaL  152, 187;  4] 

Zo  ii^       Contempt  away  firom  court— oflldavit,  43  CaL  412 :  attachment,  sec  < 

77  200 

§  1212.  When  the  contempt  is  not  committed  in  the 
1313  Immediate  view  and  presence  of  the  court  or  judge,  a  war- 
''yj^f'i  ^^^^  ^^  attachment  may  be  issued  to  bring  the  person 
Jj()  "g  charged  to  answer,  or,  without  a  previous  arrest,  a  vrar- 
65  191  cant  of  commitment  may,  upon  notice,  or  upon  an  order 
73  497  to  show  causc,  be  granted;  and  no  warrant  of  commit- 
ment can  be  issued  without  such  previous  attachment  to 
answer,  or  such  notice  or  order  to  show  cause. 

§  1213.  Whenever  a  warrant  of  attachment  is  issued, 
pursuant  to  this  title,  the  court  or  judge  must  direct,  by  | 
an  indorsement  on  such  warrant,  that  the  person  charged 
may  be  let  to  bail  for  his  appearance,  in  an  amount  to  be 
specified  in  such  indorsement. 

§  1214.  TJpon  executing  the  warrant  of  attachment, 
the  sheriff  must  keep  the  person  in  custody,  bring  him 
before  the  court  or  judge,  and  detain  him  until  an  order 
be  made  in  the  premises,  unless  the  person  arrested  entitle 
himself  to  be  discharged,  as  provided  in  the  next  section. 

§  1215.  When  a  direction  to  let  the  person  arrested  to 
bail  is  contained  in  the  warrant  of  attachment,  or  in- 
dorsed thereon,  he  must  be  discharged  from  the  arrest,  up- 
on executing  and  delivering  to  the  officer,  at  any  time  be- 
fore the  return  day  of  the  warrant,  a  written  undertakiug, 
with  two  sufficient  sureties,  to  the  effect  that  the  person 
arrested  will  appear  on  the  return  of  the  warrant  and 
abide  the  order  of  the  court  or  judge  thereupon;  or  they  / 
will  pay,  as  may  be  directed,  the  sum  speci^ed  in  the  wa^  ' 
rant. 

nndertaUngt— f^enerally,  sec.  Mln. 
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S  1216.  The  officer  mostrettini  the  warrant  of  arrest 
kxid  undertaking,  if  any,  received  by  him  from  the  person 
larxestcd,  by  the  return  day  specified  therein, 

§  1217.  When  the  person  arrested  has  been  brought 
mj>  or  appeared,  the  court  or  judge  must  proceed  to  investi- 
gate the  charge,  and  must  hear  any  answer  which  the  per- 
son ai^ested  may  make  to  the  same,  and  majr  examine 
«iritnesses  for  or  against  him,  for  which  an  adjournment 
Doay  be  had  from  time  to  time,  if  necessary. 

§  1218.  Upon  the  answei  and  evidence  taken,  the 
«ourt  or  judge  must  determine  whether  the  person  pro- 
c^eeded  against  is  guilty  of  the  contempt  charged,  and  if  it 
Ibe  adjudged  that  he  is  guilty  of  the  contempt,  a  fine  may 
1>e  imposed  on  him  not  exceeding  five  hundred  dollars, 
:  or  he  may  be  imprisoned  not  exceeding  five  days,  or 
both. 

§  1219.  When  the  contempt  consists  in  the  omission  to 
perform  an  act  which  is  ^ret  in  the  power  of  the  person  to  1219 
perform,  he  may  be  imprisoned  until  he  have  performed     ccp 
,  It,  and  in  that  case  the  act  must  be  specified  in  the  war-  90  656 
(  lantof  commitment. 
(     Application  to  Justices'  Ooorts— 47  CaL  131. 
P     £iipri8onment  until  performance  of  act— 7  CaL  179. 
Act  most  be  specified— 7  CaL  181. 

§  1220.  When  the  warrant  of  arrest  has  been  returned 
served,  if  the  person  arrested  do  not  appear  on  the  return 
day,  the  court  or  judge  may  issue  another  warrant  of  ar- 
rest, or  may  order  the  undertaking  to  be  prosecuted,  or 
both.  If  the  undertaking  be  prosecuted,  the  measure  of 
damages  in  the  action  is  the  extent  of  the  loss  or  injury 
BUBtained  by  the  aggrieved  party,  by  reason  of  the  mis- 
conduct for  wliich  the  warrant  was  issued,  and  the  costs 
of  the  proceeding. 

TTndertakixigs,  liabilitj  on— sec  941ii. 

§  1221  Whenever,  by  the  provisions  of  this  title,  an 
officer  is  required  to  keep  a  person  arrested  on  a  warrant 
of  attachment  in  custody,  and  to  bring  him  before  a  court 
or  judge,  the  inability,  from  illness  or  otherwisej  of  the 
person  to  attend,  is  siifficient  excuse  for  not  bringing  him 
up;  and  the  officer  must  not  confine  a  person  arrested 
upon  the  warrant  in  a  prison,  or  otherwise  restrain  him  of 
personal  liberty,  except  so  far  as  may  be  necessary  to  se- 
oore  his  personal  attendance. 
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oeir      §  1222.  The  lodgment  and  oiden  of  the  conrt  or  ji 
.vj  .'los  made  in  cases  of  contempt,  are  final  and  concloaive. 
()2  4M     Jndgmmit  final— tn  protete  matteis,  tt  CaL  2M :  no  appeal,  a 
65   :{U  M6t  batjmlsdlcaoii  liekl  reTlewabto  In,  5  00.494;  SGaLSU;  7' 
(>9  .>48  ]1i»181i»Ca2.l»;42CaL4l9;47CaL  lie;ttad.MI. 
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TOLUMTABY  DISSOLUTION.         §§  1227-^1 


^ 


TITLE  VX 

VOLUNTARY   DISSOLUTION   OF 
CORPORATIONS. 

1227.  How  difflolyed. 

1228.  Application,  wliat  to  contain. 

1229.  Application,  how  signed  and  verified. 

1230.  Filing  application  and  publication  of  notice. 

1231.  Objections  may  be  filed. 
1282.  Hearing  of  application. 
1238.  Judgment  roll  and  appeals. 

g  X227.  A  corporation  may  be  dissolved  by  the  Supe- 
rior Court  of  tbe  county  where  its  principal  place  of  busi- 
ness is  situated,  upon  its  voluntary  application  for  that 
tpiiri>ose.    [In  effect  April  16th,  18S0.] 
r    Voluntary  dissolution— 1  CaL  73;  88  Cal.  166 :  receiver,  sec.  565. 
I     Izxvolontary  dissolution— sec.  802  ei  seg. 

§  1228.  The  application  must  be  in  writing,  and  must 
set  forth : 

1.  That  at  a  meeting  of  the  stockholders  or  members 
called  for  that  purpose,  the  dissolution  of  the  corporation 
was  resolved  upon  by  a  two-third  vote  of  all  the  stock- 
holders or  members; 

2.  That  all  claims  and  demands  against  the  corporation 
have  been  satisfied  and  discharged. 

§  1229.  The  application  must  be  signed  by  a  majority 
of  the  board  of  trustees,  directors,  or  otner  omcers  having 
the  management  of  the  affairs  of  the  corporation,  and 
must  be  verified  in  the  same  manner  as  a  complaint  in  a 
civil  action. 

Verification— sec.  445. 

§  1230.  If  the  court  is  satisfied  that  the  application  is 
In  conformity  with  this  title,  the  judge  thereof  must  order 
it  to  be  filed  with  the  clerk,  and  that  the  clerk  give  not 
less  than  thirty  nor  more  than  fifty  days'  notice  of  the  ap- 
plication, by  publication  in  some  newspaper  published  in 
tbe  county ;  and  if  there  are  none  such,  then  by  adver- 
tisements posted  up  in  three  of  the  principal  public  places 
in  the  county.    [In  effect  April  16th,  1880.] 

§  1231.  At  any  time  before  the  expiration  of  the  time 
of  publication,  any  person  may  file  his  objections  to  the 
supplication. 


8§  1232-3  TOLUMTABY  DIBSOLUnOK. 


§  1232.  After  the  time  of  publication  has  expired,! 
court  may,  upon  five  days'  qotice  to  the  persons  who! 
filed  objections,  or  without  further  notice,  if  no  object 
have  been  filed,  proceed  to  hear  and  determine  the  a| 
cation,  and  if  all  the  statements  therein  made  are  sh 
to  be  true,  must  declare  the  corporation  dissolved, 
effect  February  25th,  1878.] 
Notices,  service,  etc.— sec.  mOetseq, 

§  1233.  The  application,  notices,  and  proof  of  pnlil 
tion,  objections,  (if  there  be  any)  and  declaration  of  j 
solution,  constitute  tbe  judgment  roll;  and  from  the  "^ 
ment  an  appeal  ma^K4)&.taken,  as  from  other  jnd| 
of  the  Superior  C  i*^  ^'^  effect  April  16th,  1880., 
X'»^y\    Appeals-to  Snp^  !^BL  ^^^"^^ 
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revisions  of  this  ti(,le,  the     ri|_^ 
ercised  in  behalf   ^   the   foll< 

tnes,   arsenals,   navy   yards, 
lises,  range  and  beacon  ligbits, 
(c  uses  authorized  by  the    Oo^ 

grounds  for  the  use   of  the    SI 
ithorized  by  the  Legislature  of 

grou'^^e  ^or  the  use  of  any  cot 
.id  co^^^v,  village,  town,  or  s< 
I  resei>^'^,  tunnels,  flumes,  ditc 
ptoring   water   for  the   use    of 
ty   incorporated  city,   or   city 

for  draining  any  county , -incoi 
y,  village  or  town;  raising  the  b 


EMDfENT  DOMAIN.  §§  1237-6 


TITLE  Vn. 

OF  EMINENT  DOMAIN. 

£mlnent  domain  defined. 
123a.  3'urposes  for  which  It  may  be  exercised. 
V2;:S9.  'What  estates  in  land  may  be  acquired  by  condemnation. 
.  1240.   Private  property  defined.   Classes  enumerated. 
1241.-  I^t«  necessary  to  be  found  before  condemnation.  . 
1242.  Parties  may  make  location.   May  enter  to  make  surreys. 
1 1243.   «Fiirisdlctlon  in  District  Court. 
I  1344.   The  complaint  and  Its  contents. 
I  1245.   Simmions,  what  to  contain.   How  Issued  and  served, 
i  1246.  "Who  may  defend.  Wliat  the  answer  may  show,  and  how  vefl- 

fled. 
1 1247.  Court  BliaU  have  Jurisdiction  to  regulate  the  mode  of  making 
crossings  or  of  enjoying  a  common  use. 
Court  or  Jury  to  assess  damages. 
The  date  with  respect  to  which  compensation  shall  be  assessed, 

and  the  measure  thereof. 
If ew  proceedings  to  cure  defective  title. 
Payment  of  damages. 
I>amages,  to  whom  paid. 
Final  order  of  condemnation,  what  to  contain.  "When  filed, 

tl2M.  Putting  plaintiff  in  possession. 
12dS.  Costs  may  be  allowed,  distribution  thereoC 
1256.  Bules  of  practice. 

1257.  New  trials  and  appeals. 

1258.  IVhen  title  takes  effect,  and  construction  of. 

1259.  When  title  takes  effect. 

1260.  Construction. 
.1261.  Pending  proceedings  not  affected. 
1 1262.  Bules  of  practice. 
S  1263.  Exceptions.  1337 


cop 
5()  5JK> 


7    S  1237.  Eminent  domain  is  the  right  of  the  people 
'  or  government  to  take  private  property  for  public  use. 

This  right  may  be  exercised  in  the  manner  provided  in  1^38 
.  this  title.  <^cp 

^^    Eminent  domain— generally,  sec.  1238n«  5:^227 

Oonstitntional  provisions— see  Const.  CaL  art.  1,  sec.  14;  art.  12,  sec.  r^^  Sda 

8;  art.  15,  sec.  1.  (;2  |^;^ 

Strict  constmction  of  title— 13  Cal.  306;  19  CaL  47:  24  CaL  427;  27  G3    78 

CaL  171;  36  CaL  639;  49  Cal.  396;  50  CaL  554.  67  ^\^)^) 

'      §  1238.  Subject  to  the  provisions  of  this  title,  the  right  r,\  4K4 

^  of  eminent  domain  may  be  exercised  in  behalf  of  the  Fol-  7g  870 

lowing  public  uses:  Z!!  3S 

1.  Fortifications,  magazines,  arsenals,  navy  yards,  navy 

7  and  army  stations,  light-houses,  range  and  beacon  lights, 
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.  coast  surveys,  and  all  other  pnblio  uses  authorized  J>y  i 
Qovemment  of  the  United  States; 

2.  Public  buildings  and  grounds  for  the  use  of  the  SI 
and  all  other  public  uses  authorized  by  the  I/^slatnrei 
this  State; 

3.  Public  buildings  and  grounds  for  the  use  of 
county,  incorporated  city,  or  citv  and  cotlnty,  ^illaf 
town,  or  school  districts;  canals,  aqueducts,  flanM 
ditches,  or  pipes  for  conducting  water  for  the  use  of  tl 
inhabitants  of  any  county,  incorporated  city,  or  city  ai 
county,  village,  or  town;  or  for  draining  any  county,  ia^^ 
corporated  city,  or  city  and  county,  village,  or  town;  rai« 
ing  the- banks  of  streams,  removing  obstructions  there^ 
from,  and  widening,  deepening,  or  straightening  theti 
channels;  roads,  streets,  and  alleys,  and  all  other  publid 
uses  for  the  benefit  of  any  county,  incorporated  city,  ai 
city  and  county,  village,  or  town,  or  the  inhabitants 
thereof,  which  may  be  authorized  by  the  legislature;  bat 
the  mode  of  apportioning  and  collecting  the  co^ta-  of  such 
improvements  shall  be  such  as  may  be  provided  in  the 
statutes  by  which  the  same  may  be  authorized; 

4.  "Wharves,  docks,  piers,  chutes,  booms,  ferries,  bridgeSi : 
1238     toll-roads,  by-roads,  plank  and  turnpike  roads,  steam  and 

Gcp     horse  railroads;  canals,  ditches,  flumes,  aqueducts,  and 
8ub4   pipes,  for  public  transportation, '  supplying  mines  and 
111  227  farming  neighborhoods  with  water,  and  draining  and  re- 
claiming lands,  and  for  floating  logs  and  lumber  on  streantf 
not  navigable; 

5.  Roads,  tunnels,  ditches,  flumes,  pipes,  and  dumping 
places  for  working  mines;  also,  outlets,  natural  or  otbe^ 
wise,  for  the  flow,  deposit,  or  conduct  of  tailings  or  refuse 
matter  from  mines;  also  an  occupancy  in  common  by  tlie 
owners  or  possessors  of  different  mines  of  any  place  for 
the  flow,  deposit,  or  conduct  of  tailings  or  refuse  matter 
from  their  several  mines; 

6.  By-roads  leading  from  highways  to  residences  and 
farms; 

7.  Telegraph  lines; 

8.  Sewerage  of  any  incorporated  city,  or  city  and  countyj 
or  of  any  vulage  or  town,  whether  incorporated  or  unin- 
corporated, or  of  any  settlement  consisting  of  not  less 
than  ten  families,  or  of  any  public  building^belonging  to 
the  State,  or  to  any  college  or  university.  Lin  effect  July 
1st,  1874.] 

Eminent  domain  generally— Civil  Code,  sec.  1001 :  nstore  of  rlgbt 
18  Gal.  229:  power  of  court,  47  Cal.  70:  public  necessity,  18  CaL  229:  $] 
Cal.269:  compensation,  sec.  1249n;  47  Cal.  636:  51  CaL  577:  enmnenitea 
uses,  51  CaL  269. 
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ll7Bl>rVT8iON  1.  National  osea— fortifications,  etc.,  5  CaL  S7S;  IS 
1.  22d;  19Cal.47. 

lirB]>TVisiON  2.   State  Qfei— 16  Cal.  248;  27  Cal.  171. 

3irBi>rvT8iON  3.  Mnnicipal  nsea— Pue&to  lands  for  tquaret,60  CaL 
d.  fF<s/«r-tM>rl-«,  S3  Cal.  383.  Straightening  channel  €if  rivert  47  CaL 
B.  €>peningroads,  82  Cal.  241.  Street  improvements,  27  CaL  613 ;  23  CaL 
ft;  29GaL7B. 

8l7ST>ivl8Ioir  4.  Railroadf— 23  CaL  323;  29  Cal.  112;  30  CaL  435;  81 
ml.  367. 538;  35  CaL  621;  41  CaL  147;  46 CaL  85;  47  CaL 517;  49  CaL  896;  18 
U.  223, 

SX7BZ>iTiBiON  5.   Flumes  for  tailings— 51  CaL  269. 

StTSDivisiON  6.   B7-roads-32  Cal.  241. 

§  X239.  The  following  is  a  classification  of  the  estates 
ancL  rights  in  lands  subject  to  be  taken  for  piiblio  use : 

1.    A  fee  simple,  when  taken  for  public  buildings  or 

fnroniids,  or  for  permanent  buildings,  for  reservoirs  and 

dams,  and  permanent  flooding  occasioned  thereby,  or  for 

an  outlet  for  a  flow,  or  a  place  for  the  deposit  of  aebris  or 

tailings  of  a  mine; 

2.  An  easement,  when  taken  for  any  other  use; 

3.  The  right  of  entry  upon  and  occupation  of  lands,  and 
the  right  to  take  therefrom  such  earth,  gravel,  stones, 
trees,  and  timber  as  may  be  necessary  for  some  public 
use.    [In  effect  July  Ist,  1874.] 

SuBDivisioir  2.  Easement  of  corporation— 19  CaL  579. 

>/     §  1240.  The  private  pr6perty  which  maj  be  taken  un- 

{  der  this  title,  includes : 

1.  All  real  property  belonging  to  any  person; 
"  2.  Lands  belonging  to  this  State,  or  to  any  county,  in- 
incorporated  city,  or  city  and  county,  village,  or  town, 
not  appropriated  to  some  public  use; 

3.  Property  appropriated  to  public  use;  but  such  prop- 
erty shall  not  be  taken  unless  tor  a  more  necessary  public 
use  than  that  to  which  it  has  been  already  appropriated; 

4.  Franchises  for  toll  roads»  toll  bridges,  and  ferries, 
and  all  other  franchises:  but  such  franchises  shall  not  be 
taken  unless  for  free  highways,  railroads,  or  other  more 
necessary  public  use; 

5.  All  rights  of  way  for  any  and  all  the  purposes  men- 
tioned in  section  twelve  hundred  and  thirty-eight,  and 
any  and  all  structures  and  improvements  thereon,  ana 
the  lands  held  or  used  in  connection  therewith  shall  be 
subject  to  be  connected  with,  crossed,  or  intersected  by 
any  other  right  of  way  or  improvements,  or  structures 
tbereon.  They  shall  also  be  subject  to  a  limited  use,  in 
common  with  the  owner  thereof,  when  necessary;  but 
such  OSes,  crossings,  intersections,  and  connections  shall 
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0 

be  made  in  manner  most  compatible  with  the 
public  benefit  ahd  least  private  injary ; 

6.  All  classes  of  private  property  not  enumeteted 
be  taken  for  public  use,  when  such  taking  is  authoi 
by  law. 

Private  propert7  taken—refers  to  other  property  than  money. ! 
CaL845. 

Rights  of  rival  corporations— 23  Cal.  933;  38  GaL  639. 

SxTBDivisiON  3.   More  necessary  public  use— eee  sec.  1241,  sobd.  31 

]^  241        Subdivision  6.   Crossings— see  sec.  1247,  snbd.  1. 

(uTn  §  1241.  Before  property  can  be  ts^en,  it  must  appear: 

(^7   \y2  1.  That  the  use  to  which  it  is  to  be  applied  is  a  use  axk- 

08   ()M  thorized  by  law; 

71  4H()  2.  That  the  taking  is  necessary  to  such  use; 

79  KU  3.  xf  already  appropriated  to  some  public  use,  that  the 

1 242  public  use  to  which  it  is  to  be  applied  is  a  more  necessazy 

ccp  public  use. 

76  41*2  It  must  appear— misrepresentations  correctable,  53  GaLdM. 

SUBDIVISION  2.   Taking  necessary— question  for  Jury,  86  CaL  505. 

13*3         SXTBDIVISION  3.   Public  use— 18  Cal.  229;  23  Cal.  323. 
ccp 

fv")  81)5 

G5  410 


§  1242.  In  all  cases  where  land  is  required  for  public 

^^  ^^y\     use,  the  State,  or  its  agents  in  charge  of  such  use,  may 

76  410     survey  and  locate  the  same;  but  it  must  be  located  in  the 

88  490     manner  which  will  be  most  compatible  with  the  greatest 

public  good  and  the  least  private  injury,  and  subject  to 

1244     the  provisions  of  section  twelve  hundred  and  forty-seven. 

S^K.     The  State,  or  its  agents  in  charge  of  such  public  use,  may 

^i  1^!]     enter  upon  the  land  and  make  examination,  surveys  ana 

33  5]Q     maps  thereof,  and  such  entry  shall  constitute  no  cause  of 

action  in  favor  of  the  owners  of  the  land,  except  for  in* 

juries  resulting  from  negligence,  wantonness,  or  maliee. 

State  or  its  agents— Civil  Code,  sec.  1001. 
1241 

ccp  §  1243.  All  proceedings  under  this  title  most  be 
91  2.^3  i)rought  in  the  Superior  Court  of  the  county  in  which  the 
1242   Property  is  situated.    They  must  be  commenced  by  filing 

ccD    ^  complaint  and  issuing  a  summons  thereon.    [In  effect 
.91  2«5  April  26th,  1880.] 

'  Complaint— sec.  1244 :  generally,  sec.  426,  and  notes. 
J  Summons— 560.1245:  generally,  sec.  406  e<«cg.  . 

Qj^^P         §1244.  The  complaint  must  contain: 
^  ^52        1.  The  name  of  the  corporation,  association,  commission^ 
or  person  in  charge  of  the  public  use  for  wliich  the  prop- 
erty is  sought,  who  must  be  styled  plaintiff; 
2.  The  names  of  all  owners  and  claimants  of  the  prop* 
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nrt^,  if  known,  or  a  statement  that  they  are  unknown, 
nrlio  most  be  styled  defeMants; 

3.  A  statement  of  the  right  of  the  plaintiff; 

4.  If  a  right  of  way  be  sought,  the  complaint  must  show 
blie  location,  general  route,  and  ierminiy  and  must  be  ac* 
Bompanied  with  a  map  thereof,  so  far  as  the  same  is  in- 
volv-ed  in  the  action  or  proceeding; 

5.  A  description  of  each  piece  of  land  sought  to  be 
taken,  and  wnetfaer  the  same  includes  the  whole  or  only 
a  part  of  an  entire  parcel  or  tract.  All  parcels  lying  in 
tihe  county,  and  required  for  the  same  public  use,  may  be 
included  in  the  same  or  separate  proceedings,  at  the 
option  of  the  plaintiff,  but  the  court  may  consolidate  or 

separate  them  to  suit  the  convenience  of  parties. 

when  application  for  t}ie  condemnation  of  a  right  of 
'way  for  the  purposes  of  sewerage  is  made  on  behau  of  a 

settlement,  or  of  an  incorporated  village  or  town,  the 

"board  of  supervisors  of  the  county  may  be  named  as 

plaintiff.    [In  effect  April  26th,  1880.] 

Oontents  of  complaint—sabd.  1,  plaintiffs,  27  Cal.  171 :  suM.  2,  equi* 
table  claimants  need  not  be  nuned,  51  Cal.  138:  subd.  3,  statement  ol 
>lalntifl'8  right;  most  show  futile  attempt  to  purchase,  etc.,  23  CaL  323; 
~CaL662. 


§  1245.  The  clerk  must  issue  a  summons,  which  must 
contain  the  names  of  the  parties,  a  general  description  ol 
the  whole  property,  a  statement  of  the  public  use  for 
which  it  is  sought,  and  a  reference  to  the  complaint  for 
descriptions  of  the  respective  parcels,  and  a  notice  to  the 
defendants  to  appear  and  show  cause  why  the  property 
described  should  not  be  condemned  as  prayed  for  in  the 
complaint.  In  all  other  particulars  it  must  be  in  the  form 
of  a  summons  in  civil  actions,  and  must  be  served  in  like 
manner. 

SummonB  generally— contents,  sec.  407  et  teg. :  service,  sec.  410  et 
seq. 

Notice  to  defendants- Jurisdictional,  24  Cal.  427;  27  CaL  171. 

§  1246.  All  persons  in  occupation  of,  or  having  or 
claiming  an  interest  in,  any  of  the  property  described  in 
the  complaint,  or  in  the  damages  for  the  taking  thereof, 
though  not  named,  may  appear,  plead,  and  defend,  each 
in  respect  to  his  own  property  or  interest,  or  that  claimed 
by  him,  in  like  manner  as  if  named  in  the  .complaint. 

Occnpanta— deemed  owners.  7  Cal.  577. 

Interest  in  l^e  property— adverse,  47  Cal.  549. 

Appearance— 46  Cal.  19:  generally,  sec.  1014. 

Ftoad  and  defend— cross-complalni;,  47  Cal.  5494  proceedings  byrival 
CQiponiaons,  23  Cal.  823 ;  31  CaL  215 ;  36  Cal.  639.     • 
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1247.  The  court  shall  have  power : 

To  regulate  and  determine  the  place  and  mannei 

making  connections  and  crossings,  or  of    enjoying 

common  use  mentioned  in  the  fifth  subdiTlsion  of  sect 

twelve  hundred  and  forty; 
1 94  7      2.  To  hear  and  determine  all  adverse  or  conflicting clal 
^J^^7|.,  to  the  property  sought  to  be  condemned,  and  to  the  dJ 

ages  therefor; 
1 248      ^*  "^^  determine  the  respective  rights  of  different  p 
ocp     ties  seeking  condemnation  of  the  same  property. 

(U  ]  I  i  §  1248.  The  court,  jury,  or  referee  must  hear  such  1^ 
(>7  Vyi  testimony  as  may  be  offered  by  any  of  the  parties  tot 
<*^  r>.'i  proceedings,  and  thereupon  must  ascertain  and  assess: 
DJI  ?.'♦*  1.  The  value  of  the  property  sought  to  be  condemn' 
<J  .Mf)  QQ^  {^^  improvements  thereon  pertaining  to  the  rea' 
'  **  and  of  each  and  every  separate  estate  or  interest  therei 
if  it  consists  of  different  parcels,  the  value  of  each  par( 
and  each  estate  or  interest  therein  shall  be  separately 
sessed; 

2.  If  the  property  sought  to  be  condemned  constit 
only  a  part  of  a  larger  parcel,  the  damages  which  wil 
crue  to  the  portion  not  sought  to  be  condemned,  by 

^H8  son  of  its  severance  from  the  portion  sought  to  be  (  • 
s^^^  demned,  and  the  construction  of  the  improvement  in  tl 
lOi  27     manner  proposed  by  the  plaintiff; 

3.  Separately,  how  much  the  portion  not  sought  to  I 
condemned,  and  each  estate  or  interest  therein,  will  I 
benetitecl,  if  at  all,  by  the  construction  of  the  improV' 
raent  proposed  by  the  plaintiff;  and  if  the  benefit  iim 
be  equal  to  the  damages  assessed  under  subdivision  tNV( 
the  owner  of  the  parcel  shall  be  allowed  no  compeosatio 
except  the  value  of  the  portion  taken;  but  if  the  benel 
shall  be  less  than  the  damages,  so  assessed,  the  forme 

.  shall  be  deducted  from  the  latter,  and  the  remainder  sbai 

be  the  only  damages  allowed  in  addition  to  the  valae; 

•     4.  If  the  property  sought  to  be  condemned  be  for  a  rail 

*  *     t    road,  the  cost  of  good  and  sufficient  fences  along  the  iiw 

of  such  railroad,  and  the  cost  of  cattle  guards  when 

fences  may  cross  the  line  of  such  railroad;  j 

5.  As  far  as  practicable,  compensation  must  be  assessa) 

for  each  source  of  damages  separately. 

Oonrt— findings,  when  improper,  60  Cal.  605:  Judgment,  vacating* 
CaL  630, 658. 

Jury— trial  by,  not  essential,  16  Cal.  248;  19  Cal.  679;  bat  see 
Cal.  art.  1,  sec.  14 :  findings  of,  not  to  be  disregarded.  50  OaL  505. 

Referee— report  of  commissioners,  setting  aside,  new  trial,  etfrji 
CaL  248;  82  Cal.  630. 558;  35  Cal.  247, 621 ;  49  Cal.  396:  not  tO  pass  on 
etc..  22  Cal.  434;  2^  Cal.  112. 
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EMUfEST  DOMAJS 


§  1247.  The  court  shall  have  po^ 

1.  To  regulate  and  determine  the  i 
making  connections  and  crossings, 
<>ommon  use  mentioned  in  the  fifth  s 
twelve  hundred  and  forty;  I 

2.  To  hear  and  determine  all  adyers< 
to  the  property  sought  to  be  condemi 
ages  therefor; 

3.  To  determine  the  respective  rig 
ties  seeking  condemnation  of  the  saE 

§  1248.  The  court,  jury,  or  referee! 
testimony  as  may  be  offered  by  any  I 
proceedings,  and  thereupon  must  asc 

1.  The  value  of  the  property  songt 
and  all  improvements  thereon  pertt 
and  of  each  and  every  separate  estat 
if  it  consists  of  different  parcels,  the 
and  each  estate  or  interest  therein  sht 
sessed; 

2.  If  the  property  sought  to  be  con 
only  a  part  of  a  larger  parcel,  the  dan 
crue  to  the  portion  not  sought  to  be  c 
son  of  its  severance  from  tlie  portion 
demned,  and  the  construction  of  the  ix 
manner  proposed  by  the  plaintiff; 

3.  Separately,  how  much  the  portion 
-condemned,  and  each  estate  or  intere 
benefited,  if  at  all,  by  the  constructio 
raent  proposed  by  the  plaintiff;  and  i 
be  equal  to  the  damages  assessed  unde 
the  owner  of  the  parcel  shall  be  allowe 
except  the  value  of  the  portion  taken ; 
shall  be  less  than  the  damages,  so  ass 
fihall  be  deducted  from  the  latter,  and  tl 
be  the  only  damages  allowed  in  additioiT 

4.  If  the  property  sought  to  be  conderi 
road,  the  cost  of  good  and  sufficient  fern 
of  such  railroad,  and  the  cost  of  cati 
fences  may  cross  the  line  of  such  railroa 

5.  As  far  as  practicable,  compensation 

for  each  source  of  damages  separately. 

Oonrt'flndings,  when  Improper,  60  Cal.  605:  Ju 
CaL  630,658. 

Jury— trial  by,  not  essential,  16  Cal.  248;  19  Cal. 
Cal.  art.  1,  sec.  14:  findings  of,  not  to  be  dlsregardi 

Referee— report  of  commissioners,  setting  asid 
Cal.  248:  32  Cal.  630, 558;  35  Cal.  247, 621 ;  49  Cal.  396: 
etc.,  22  Cal.  434 ;  29  Cal.  112. 
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§§  1249^2 


.     tiie^®^"* 


'139.*^®  property-sec.  1249;  35  Cal.  247;  46 

•anco,  damages  from-41  Cal.  256;  50  Cal.  90. 
fits -31  Cal.  367;  32  Cal.  630;  41  Cal.  356;  46 

es— 6  Cal.  74;  S3  Cal.  230. 

ising  compensation  separately— 48  Cal.  586. 

purpose  of  assessing  compensation 

;nt  thereto  shall  be  deemed  to  have 

yf  the  summons,  and  its  actual  value, 

3  the  measure  of  compensation  for  all 

lly  taken,  and  the  basis  of  damages 

aally  taken  but  injuriously  affected, 

ich  damages  are  allowed  as  provided 

mdred  and  forty-eight.    If  an  order 

plaintiff  into  possession,  as  provided 

indred  and  fifty-four,  the  compensa- 

awarded  shall  draw  lawful  interest 

h  order.    No  improvements  put  upon 

quent  to  the  date  of  the  service  of 

eluded  in  the  assessment  of  compen- 

ndematlon:  generally,  3  Cal.  69;  4  Cal.  414;  14 
seal.  229:  19  Cal.  47;  22  Cal.  251,  434;  23  Cal. 
,613;  28  Gal.  345,  662;  31  Cal.  215,  406;  32  CaL 

)ecial,  50  Cal.  90. 

le  attempted  to  be  acquired  is  found 

any  cause,  the  plaintiff  may  again 

I  to  acquire  the  same,  as  in  this  title 

itiff  must,  within  thirty  days  after 
he  sum  of  money  assessed;  but  may, 
)re  payment,  elect  to  build  the  fences 
id  if  iie  so  elect,  shall  execute  to  the 
vith  sureties  to  be  approved  by  the 
assessed  cost  of  the  same,  to  build 
tie  guards  within  eighteen  months 
iroad  is  built  on  the  land  taken,  and 
'en,  need  not  pay  the  cost  of  such 
Vrds.  In  an  action  on  such  bond,  the 
'•  reasonable  attorney's  fees. 

I  may  be  made  to  the  defendants  en- 

■  »  money  may  be  deposited  an  court 

ind  bo  distributed  to  those  entitled 

ley  be  not  so  paid  or  deposited,  the 


§§  1253-4  EaoNEMT  domain. 

defendants  may  have  execution  as  in  civil  cases,  ai 
the  money  cannot  be  made  on  execution,  the  court, 
a  showing  to  that  effect,  must  set  aside  and  annul  ^the 
tire  proceedings,  and  restore  possession  of  the  propertj 
the  defendant,  if  possession  has  been  taken  by  tlie  pi 
iff. 
Payment  made— to  whom,  6  Cal.  639. 

§  1253.  Wlien  payments  have  been  made,  and  iM 

bond  given,  if  the  plaintiff  elects  to  give  one,  as  reqni^ 

by  the  last  two  sections,  the  court  must  make   a  fad 

order  of  condemnation,  which  must  describe  the  propezd 

condemned,  and  the  purposes  of  such  condemnation.   J 

1263       copy  of  the  order  must  be  filed  in  the  office  of  the  recordd 

ccp         of   the  county,  and  thereupon  the  property  describdj 

04  112       therein  shall  vest  in  the  plaintiff  for  the  purposes  thereiii 

(57   (V2       specified. 

78  369  ^ 

.  §  1254.  At  any  time  after  trial  and  judgment  entered, 

CCP         ^^  pending  an  appeal  from  the  judgment  to  the  Saprema 

49  -241       Court,  whenever  the  plaintiff  shall  have  paid  into  court, 

58  ill      for  the  defendant,  the  full  amount  of  the  judgment,  and 

6.')  370      such  further  sum  as  may  be  required  by  the  court  as  a 

77   29      fund  to  pay  any  further  damages  and  costs  that  may  be 

-^  jii      recovered  in  said  proceeding,  as  well  as  all  damages  that 

'  o  lis      may  be  sustained  oy  the  defendant,  if,  for  any  cause,  the 

property  shall  not  be  finally  taken  for  public  use,  the  Supe- 

rior  Court  in  which  the  proceeding  was  tried  may,  upon 

1254         notice  of  not  less  than  ten  days,  authorize  the  plaintiff,  if 

103  236      already  in  possession,  to  continue  therein,  and,  if  not, 

104  22      then  to  take  possession  of  and  use  the  property  dnrizi^ 

the  pendency  of  and  until  thp  final  conclusion  of  the  lito- 
gation,  and  may,  if  necessary,  stay  all  actions  and  pro- 
ceedings against  the  plaintiff  on  account  thereof.  The 
defendant,  who  is  entitled  to  the  money  paid  into  court 
for  him  upon  any  judgment,  shall  be  entitled  to  demand 
and  receive  the  same  at  any  time  thereafter  upon  obtain- 
rng  an  order  therefor  from  the  court.  It  shall  be  the  duty 
of  the  court,  or  a  judge  thereof,  upon  application  being 
made  by  such  defendant,  to  order  and  direct  that  the 
money  so  paid  into  court  for  him  be  delivered  to  him  nffon 
his  filing  a  satisfaction  of  the  judgment,  or  upon  Iiis  filing 
a  receipt  therefor,  and  an  abandonment  of  all  defenses  to 
the  action  or  proceeding,  except  as  to  the  amount  of  dan)' 
ages  that  he  may  be  entitled  to  in  the  event  that  a  new 
trial  shall  be  granted.  A  payment  to  a  defendant,  as 
aforesaid,  shall  be  held  to  be  an  abandonment  by  such 
defendant  of  all  defenses  interposed   by   him,  excep^ 
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\ba^  his  claim  for  greater  compKensation.  In  ascer- 
I  taming  the  amount  to  be  paid  into  court,  the  court 
•hall  take  care  that  the  same  be  sufficient  and  adequate. , 
the  payment  of  the  money  in  couit,  as  hereinbefore 
provided  for,  shall  not  discharge  tlie  plaintiff  from  lia- 
bility to  keep  the  said  fund  full  and  without  diminution; 
but  such  money  shall  be  and  remain,  as  to  all  accidents, 
defalcations,  or  other  contingencies,  (as  between  the 
ffties  to  the  proceedings)  at  the  risk  of  the  plaintiff,  and 
all  so  remain  until  the  amount  of  the  compensation  or 
...images  is  finally  settled  by  judicial  determination,  and 
iimtil  the  court  awards  the  money,  or  such  part  thereof  as 
iaball  be  determined  upon,  to  the  defendant,  knd  until  he 
is  anthorized  or  required  by  rule  of  court  to  take  it.  If, 
'or  any  i>eason,  the  money  shall  at  any  time  be  lost,  or 
otherwise  abstracted,  or  withdrawn,  -through  no  fault  of 
he  defendant,  the  court  shall  require  the  plaintiff  to 
kke  and  keep  the  sum  good  at  all  times  until  the  litiga- 
n  is  finally  Drought  to  an  end,  and  until  paid  over  or 
cle  payable  to  the  defendant  by  order  of  court,  as  above 
vided;  and  until  such  time  or  times  the  county  clerk 
11  be  deemed  to  be  the  custodian  of  the  money,  and 
U  be  liable  to  the  plaintiff  upon  his  official  bond  for 
esame,  or  any  part  thereof,  in  case  it  be  for  any  reason 
t  or  otherwise  abstracted  or  withdrawn.  Tlie  court 
y  order  the  money  to  be  deposited  in  tlie  State  treas- 
and  in  sucH  case  it  shall  be  the  duty  of  the  State 
lurer  to  receive  all  such  moneys,  duly  receipt  for  and 
ely  keep  the  same  in  a  special  fund,  to  be  entered  on 
books  as  a  condemnation  fund  for  such  purpose,  and 
SQch  duty  he  shall  be  liable  to  the  plaintiff  upon  his 
cial  bond.  The  State  treasurer  shall  pay  out  such 
ney  so  deposited  in  such  manner  and  at  such  times  as 
ooort  or  a  judge  thereof  may,  by  order  or  decree, 
ct.  In  all  cases  where  a  new  trial  has  been  granted 
n  the  application  of  the  defendant,  and  he  has  failed 
n  such  trial  to  obtain  greater  compensation  than  was 
owed  him  upon  the  first  trial,  the  costs  of  such  new  trial 
ill  be  taxed  against  him.  [In  effect  April  26th,  1880.] 
OoniMiiBation  beforo  possession— required  by  Const.  1879,  see 
t.  Cal.  art.  1,  sec.  14,  and  Lamb  v.  Schottler,  March  17tb,  1880, 5 
C.L.J.  140:  previous  accordant  ruling,  4  Cal.  116;  7  Cal.  121,677: 
..595:  12 Cal.  600:  13  Cal.  306;  14  Cal.  106;  29  Cal.  112;  44  Cal.  52:  47 
.617:  50  Cal.  284:  51  Cal.  266;  .51  Cal.20S:  contra,  Zl  Cal.  633:  section 
ore  1878,  providmff  for  security  as  compensation,  held  unconstitu* 
uU  In  53  Cal.  208.  «     •,     -     • 

§  1255.  Costs  may  be  allowed'  or  not,  and  if  allowed, 
ay  be  apportioned  between  the  parties  on  the  same  or 
adTorse- sides,  in  the  discretion  of  the  court. 

[1256  1266 
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§  1256i  Except  as  otherwise  provided  in  this  titlo, 
provisions  of  part  two  of  this  Code  are  applicable  to 
1250    constitute  the  rules  of  practice  in  the  proceedings 
ecp      tioned  in  this  title. 

m  MM)       Adjoamments— do  not  divest  Jurisdiction,  27  CaL  171. 
^^4  '>ll')       Vacating  incidental  orders— in  eminent  doniain,  47  CaL  70. 

Jury— to  pass  on  need  of  taking,  50  CaL  505.  I 

1257  *  •  ! 

cc'p        §  1257.  The  provisions  of  part  two  of  this  Code»  rela- 
5'J   90  tive  to  new  trials  and  appeals,  except  in  so  far  as  they  are* 
incoiMisteut  with  the  provisions  of  this  title,  apply  %o  C^ 
12C7      proceedings  mentioned  in  this  title;  provided^  that  VLfHiu. 
ccp       the  payment  of  the  sum  of  money  assessed,  and  upon  the 
^"*  27    execution  of  the  bond  to  build  the  fences  and  cattle- 
guards,  as  i)rovided  in  section  twelve  hundred  and  fifty- 
one,  the  plaintiff  shall  be  entitled  to  enter  into,  improve, 
and  hold  possession  of  the  property  sought  to  be  con- 
demned, (if  not  already  in  possession,  as  provided  in  sec-  ! 
tion  twelve  hundred  and  fitty-four)  and  devote  the  same 
to  the  public  use  in  question;  and  no  motion  for  new 
trial  or  appeal  shall,  after  such  payment  and  filings  of 
such  bond,  as  aforesaid,  in  any  manner  retard  the  con- 
.   templated  improvement.    Any  money  which  shall  have 
been  deposited,  as  provided  m  section  twelve  hundred 
and  fifty-four,  may  be  applied  to  the  x^S'ynient  of  the 
money  assessed,  and  the  remainder,  if  any  there  be,  shall 
be  returned  to  the  plaintiff.    [In  effect  April  1st,  1878.] 

New  trials— see  Ebfesse,  report  of  commissioners,  setting  aside, 

etc.,  under  sec.  1248n. 

Appeal— from  proceedings  for  condenmation  of  land,  29  CaL  112;  49 
Cal.  139.  ;    •..  r,  <^' 

*'.■'■'        -•  & 

§  1258.  With  relati6n  to  the  acts  passed  at  the  present 
session  of  the  Legislature,  this  title  must  be  construed  in 
the  same  manner  as  if  this  Code  had  been  passed  on  the 
last  day  of  this  session,  and  from  and  after  the  time  this 
Code  takes  effect,  all  laws  of  this  State  in  relation  to  tbe 
taking  of  private  property  for  public  uses  are  abolished, 
and  all  proceedings  bad  in  the  exercise  of  the  powers  of 
eminent  domain  must  conform  to  the  provisions  of  this 
title. 

§  1259.  Title  seven  of  part  three  of  the  Code  of  Civil 
Procedure  of  the  State  of  California  (this  title)  shall  be  in 
force  and  effect  from  and  after  the  fourth  day  of  April, 
one  thousand  eight  hundred  and  seventy-two. 

Section  added— by  Act  of  April  1st,  1872;  same  applies  to  remaining 
sections  of  tills  title.  ^^ 


431  EMINENT  I>OMAIN.  §§  1260-9  • 

S  1260.  From  and  after  the  time  this  title  takes  effect, 
ii  must  be  construed  in  the  same  manner  as  it  would  be 
were  sections  four  and  seventeen  of  this  Code  in  force 
and  effect. 

§  1261.  No  proceeding  to  enforce  the  right  of  eminent 
domain  commenced  before  this  title  takes  effect,  is  affect- 
ed by  the  provisions  of  this  title. 

§  1262.    Until  the  first  day  of  January,  one  thousand        g  t^,^ 
*eight  hundred  and  seventy-three,  at  twelve  o'clock  noon,        w  g  ^ 
tlie  provisions  of  sections  twelve  hundred  and  fifty-six       ^    S 
and  twelve  hundred  and  fifty-seven  of  this  title  are  sus- 
pended ;  and  until  then,  except  as  otherwise  provided  in 
lliis  title,  the  rules  of  pleading  and  practice  in  civil  ac- 
tions now  in  force  in  this  State  are  applicable  to  the  pro- 
ceedings mentioned  in  this  title,  and  constitute  the  rules     1263 
of  pleading  and  practice  therein.  ecp 

§  1263.    Nothing  in  this  Code  must  be  construed  to     79  i<)i 
abrogate  or  repeal  any  statute  providing  for  the  taking  of 
property  in  any  city  or  town  for  street  purposes.  1265 

1266  ^  -^'J 

ccp 
111  487  TITLE  VIIL 

OF  BSCHEATED  ESTATES. 

S  1289.   Maimer  of  commencing  proceedings  relative  to  escheated  es- 
t&t>es 

11370.   Receiver  of  rents  and  profits  may  be  appointed. 
1271.   Appearance,  pleadings,  and  trial. 
1272.   Proceedings  by  persons  claiming  escheated  estates. 

§  1269.    When  the  attorney-general  is  informed  that 
any  real  estate  has  escheated  to  this  State,  he  must  file 
an  information  in  behalf  of  the  State  in  the  Superior  Court 
of  the  county  in  which  sucli  estate,  or  any  part  thereof, 
is  situated,  setting  forth  a  description  of  the  estate,  the 
name  of  the  person  last  seized,  the  name  of  the  occupant 
and  person  claiming  such  estate,  if  known,  and  the  facts     1269 
and  circumstances  m  consequence  of  which  the  estate  is      .9^S»i 
claimed  to  have  escheated,  with  an  allegation  that,  by      ^'\l  ^ 
reason  thereof,  the  S^ate  of  California  has  right  by  law  to      ^i  3^^:, 
snch  estate.    Upon  such  information,  a  summons  must 
issue  to  such jperson,  requiring  him  to  appear  and  answer 
the  information  within  the  time  allowed  by  law  in  civil 
actions;  and  the  court  must  make  an  order  setting  forth 
briefly  the  contents  of  the  information,  and  requiring  all 
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persons  interested  in  the  estate  to  appear  and  sho^wcai 
if  any  they  have,  within  forty  days  from  the  date  of 
order,  why  the  same  should  not  vest  in  this  State ;    w] 
order  must  be  published  for  at  least  one  month  f  x-om 
date  thereof,  in  a  newspaper  published  in  the  county 
one  be  published  therein,  ana  in  case  no  newspape^ 
published  in  the  county,  in  some  other  newspaper  in 
State.    [In  effect  April  16th,  1880.] 

TTnclaimed  realty— of  non-resident  aliens,  escheats  to  State, 
CodOp  sec.  672;  6  GaL  S78;  13  GaL  159;  My.  P.  Bep.  19. 

Non-resident  aliens—rights  ffenerally,  2  Cal.  558:  5  GaL  373,  « 
GaL  250;  12  Gal.  450;  13  Gal.  159;  18  GaL  217;  26  GaL  455;  32  CaL  376. 

§  1270.  The  court,  upon  the  information  bein^  fi] 
and  upon  the  application  of  the  attorney-general,  elf 
before  or  after  answer,  upon  notice  to  the  party  claii 
such  estate  if  known,  may,  upon  sufficient  cause  thei 
being  shown,  appoint  a  receiver  to  take  charsre  and 
ceive  the  rents  and  prolits  of  the  same  until  me  title 
such  real  estate  is  finally  settled. 

Appoint  a  receiver— see  generally,  sees.  564-669. 

§  1271.    All  persons  named  in  the  information 
appear  and  answer,  and  may  traverse  or  deny  the  f^ 
stated  in  the  information,  the  title  of  the  State  to  lands  i 
tenements  therein  mentioned,  at  any  time  before  the  tii 
for  answering  expires,  and  any  other  person  cl9,iniing  i 
interest  in  such  estate  may  appear  and  be  made  a  defei 
ant,  and  by  motion  for  that  purpose  in  open  coart  wil' 
the  time  allowed  for  answering;  and  if  no  person  app 
and  answers  within  the  time,  then  judgment  must  oe 
dered,  that  the  State  be  seized  of  the  lands  and  tenemei 
in  such  information  claimed.    But  if  any  person  apj 
and  deny  the  title  set  up  by  the  State,  or  traverse  ai 
material  fact  set  forth  in  the  information,  the  issue  of  faf 
must  be  tried  as  issues  of  facts  are  tried  in  civil  actioni 
If,  after  the  issues  are  tried,  it  appears  from  the  fac| 
found  or  admitted  that  t^ie  State  nas  good  title  to  tl 
land  and  tenements  in  the  information  mentioned,  orai 
part  thereof,  judgment  must  be  rendered  that  the  Stall 
be  seized  thereof,  and  recover  costs  of  suit  against  the  d^ 
fendants.    In  any  judgment  rendered,  or  that  has  hei 
tofore  been  rendered  by  any  court  of  competent  jurisdi( 
tion,  escheating  real  property  to  the  State,  ou  motion 
the  attorney-general,  the  court  shall  make  an  order  thai 
said  real  property  be  sold  by  the  sheriff  of  the  countj 
where  the  same  is  situate,  at  public  sale,  for  gold  coii 
after  giving  audi  notice  of  tlie  time  and  i)lace  of  sale  " 


h 


ESCHEAXED  BSTATB8.  §  1272 


_  be  prescribed  by  the  court  in  the  said  order;  that  the 
itiS  shall,  within  five  days  after  snoh  sale,  make  a  re- 
)  thereof  to  the  court,  and  upon  the  hearing  of  said 
>rt,  the  court  may  examine  toe  said  report  and  wit- 
»s  in  relation  to  me  same,  and  if  the  proceedings  were 
^  [air,  or  the  sum  bid  disproportionate  to  the  value,  and 
it  appear  that  a  sum  exceeding  such  bid  at  least  ten  per 
It.,  exclusive  of  the  expense  of  a  new  sale,  may  be  ob- 
tied,  the  court  may  vacate  the  sale,  and  direct  another 
le  to  be  had,  of  which  notice  must  be  given,  and  the  sale 
all  respects  conducted  as  if  no  previous  sale  had  taken 
If  an  offer  of  ten  per  cent,  more  in  amount  than  that 
ted  in  the  report  be  made  to  the  court  in  writing,  by  a 
.K>nsible  person,  the  court  may,  in  its  discretion,  ac- 
>t  such  ofrer,  and  confirm  the  sale  to  such  person,  or  or- 
a  new  sale.  If  it  appears  to  the  court  that  the  sale 
legally  made,  and  fairly  conducted,  and  that  the  sum 
is  not  disproportionate  to  the  value  of  the  property 
lid,  and  that  a  greater  sum  than  ten  per  cent.,  exclusive 
'  the  expense  of  a  new  sale,  cannot  be  obtained,  or  if  the 
sa  bid  above  mentioned  be  made  and  accepted  by 
)  court,  the  court  must  make  an  order  confirming  the  sale, 
'  directing  the  sheriff,  in  the  name  of  the  State,  to  exe- 
ite  to  purchaser  or  purchasers  a  conveyance  of  said  prop* 
'7 sold;  and  said  conveyance  shall  vest  in  the  purchaser 
purchasers  all  the  right  and  title  of  the  State  therein,  and 
sheriff  shall,  out  of  the  proceeds  of  such  sale,  pay  the 
it  of  said  proceedings  incurred  on  behalf  of  the  State, 
lading  the  expenses  of  making  such  sale,  and  also  an 
'^mey  s  fee,  if  additional  counsel  was  employed  in  said 
"ings,  to  be  fixed  by  the  court,  not  exceeding  ten 
cent,  on  the  amount  of  such  sale,  and  the  residue 
lereof  shall  be  paid  by  said  sheriff  into  the  State  treas- 
pin  effect  March  2nd,  1881.] 

Aroceedings— appearance,  sec.  1014  and  note;  answer,  sec.  437  and 
^Kn;  ludgment.  sees.  685, 664,  and  notes;  trial,  sees.  600-645;  issue  of 
vet,  sees.  590, 682 ;  costs,  sec.  1021  et  uq. 

§  1272.    Within  twenty  years  after  judgment  in  any 
'proceeding  had  under  this  title,  a  person  not  a  party  or 
privy  to  such  proceeding  may  file  a  petition  in  the  Supe-     1372 
tJor  Court  of  the  County  of  Sacramento,  showing  his      .^^'^ 
idaim  or  right  to  the  property,  or  the  proceeds  thereof.      j!!J  :i^^ 
I A  copy  of  such  petition  must  be  served  on  the  attorney-      ^i  j^i 
^neral  at  least  twenty  days  before  the  hearing  of  the  pe-      70  157 
tition,  who  must  answer  the  same ;  and  tbo  court  there- 
upon must  try  the  issue  as  issues  are  tried  in  civil  actions, 
SQd  if  it  be  determined  that  such  person  is  entitled  to  the 
CoDB  Crv.  PBOO." ST. 
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property,  or  the  proceeds  thereof,  it  must  order  the 
erty,  if  it  has  not  been  sold,  to  be  delivered  to  him, 
it  has  been  sold  and  the  proceeds  paid  into  the 
treasury,  then  it  must  order  the  controller  to  draw 
warrant  on  the  treasury  for  the  payment  of  the  same.  1 
without  interest  or  cost  to  the  State,  a  copy  of  whlcn 
der,  under  the  seal  of  the  court,  shall  be  a  so/Bdi 
voucher  for  drawing  such  warrant.  All  persons  who 
to  appear  and  file  their  petitions  within  the  time  U 
are  forever  barred;  saving,  however,  to  infants,  mi 
women,  and  persons  of  unsound  mind,  or  persons  bey< 
the  limits  of  the  United  States,  the  right  to  appear  i 
file  their  petitions  at  any  time  within  the  time  limited, 
five  years  after  their  respective  disabilities  cease,  l 
effect  April  IGth,  1880.] 

Non-retident  aliens— ondalmed  realtF  of,  and  rights  genenO/,  fl 
1S69,  notes. 
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TITLE  IX. 

OF   CHANGE  OF  NAMES. 

1275.  Jurisdiction. 

1276.  Application  for  change  of  name,  how  made. 

1277.  Publication  of  petition  for. 
1378.  Hearing^ of  application  and  remonstrance. 
1279.  Return  oy  county  clerk. 

§  1275.  Applications  for  change  of  names  most  be 
beard  and  determined  by  tbe  Superior  Courts.  [In  effect 
April  23rd,  1880.] 

§  X276.  All  applications  for  change  of  names  must  be 
made  to  the  Superior  Court  of  the  county  where  tbe  per- 
son wbose  name  is  proposed  to  bo  changed  resides,  by  pe- 
tition, signed  by  such  person;  and  if  such  person  is  under 
twenty-one  years  of  age,  if  a  male,  and  under  the  age  of 
eighteen  years,  if  a  female,  by  one  of  the  parents,  if  liv- 
ing; or  if  both  be  dead,  then  by  the  guardian ;  and  if  there 
"be  no  fcuardian,  then  by  some  near  relative  or  friend.   The 
petition  must  specify  the  place  of  birth  and  residence  of 
such  person,  his  or  her  present  name,  the  name  proposed, 
ftud  tbe  reason  for  such  change  of  name,  and  must,  if  the 
father  of  such  person  be  not  living,  name,  as  far  as  known 
to  the  petitioner,  the  near  relatives  of  such  person,  and 
their  place  of  residence.    Any  religious,  benevolent,  lit- 
erary, or  scientific  corporation,  or  any  corporation  bearing 
or  having  for  its  name,  or  using  or  being  known  by  the 
name  of  any  benevolent,  or  charitable  order  or  society, 
,  fttay  by  petition,  apply  to  the  Superior  Court  of  the  county 
in  which'the  property  of  said  corporation  is  situated,  for 
a  change  of  its  corporate  name.    Such  petition  must  be 
signed  by  the  trustees  of  the  corporation,  or  by  a  major- 
ity of  them,  and  must  specify  the  date  of  the  formation 
of  the  corporation,  its  present  name,  the  name  proposed, 
and  the  reason  for  such  change  of  name.    Upon  filing 
Buch  petition  on  behalf  of  such  corporation,  the  same 
proceedings  shall  be  had  as  upon  applications  for  changes 
of  names  of  natural  persons;  and  no  banking  corporation 
hereafter  organized  shall  adopt  or  use  the  name  of  any 
fnendly  society.    [In  effect  April  23rd,  1880.] 

§  1277.  A  copy  of  such  petition  must^be  published  for 
ioiir  successive  weeks,  in  some  newspaper  printed  in  the 
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coanty,  if  a  newspaper  be  printed  therein,  bat  if  no 
newspaper  be  printed  in  the  county,  a  copy  of  sucb  peti- 
tion must  be  posted  at  three  of  the  most  public  places  in 
the  county  for  a  like  period,  and  proofs  must  be  made  of 
such  pubUcation  before  the  petition  can  be  considered. 

§  1278.  Such  application  must  be  heard  at  suoli  time 
as  the  court  may  appoint,  and  objections  may  be  filed  by 
any  person  who  can,  in  such  objections,  show  to  the  court 
eooo^  reason  against  such  change  of  name.  On  the  It  ear- 
Tug,  the  court  may  examine  on  oath  any  of  the  petition- 
ers, remonstrants,  or  other  persons,  touching  the  applica- 
tion, and  may  make  an  order  changing  the  name,  or  dis- 
missing the  application,  as  to  the  court  may  seem  right 
and  proper.   Xln  effect  April  23rd,  1880.] 

§  1279.  Each  county  clerk  shall,  annuallv,  in  the 
month  of  January,  make  a  return  to  the  office  of  the  Sec- 
retary of  State  of  all  changes  of  names  made  in  the  Su- 
jierior  Court  of  his  county  under  this  title.  Such  return 
shall  show  the  date  of  the  deci^ee  of  the  court,  original 
name,  name  decreed,  and  residence.  Such  returns  shall 
be  puDlished  in  a  tabular  form  with  the  statutes  first  pub- 
lished thereafter.    [In  effect  April  2ord,  1880.] 
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TITLE  X 
OF  ARBITRATIONS. 

!1281.  Wbat  may  be  SQbmitted  to  arbitration,  and  when. 
1282.  Submission  to  arbitration  to  be  in  writing. 
1283.  Submission  may  be  entered  as  an  order  of  tbe  court.  BeTOca* 
tion. 
I  1284.  Powers  of  arbitrators. 

$  1285.  Majority  of  arbitrators  may  determine  any  question.   They 
must  be  sworn. 

1286.  Award  to  be  in  writing.   When  Judgment  to  be  entered. 

1287.  Award  may  be  yacateu  in  certain  cases. 

1288.  Court  may,  on  motion,  modify  or  correct  the  award. 

1289.  Decision,  on  motion,  subject  to  appeal,  but  not  the  judgment 
entered  before  motion. 

S  1290.  If  submission  be  revolted  and  an  action  brought,  what  to  be    ,  ^ 

recovered.  i»8i 

ccp 

§  1281.  Persons  capable  of  contracting  may  submit  to  ^  619 
arbitration  any  controversy  which  might  be  the  subject  of 
a  civil  action  between  them,  except  a  question  of  title  to 

real  property  in  fee  or  for  life.    This  qualification  does  lagi 

not  include  questions  relating  merely  to  the  partition  or  ecp 

boundaries  of  real  property.  52  1C4 

Arbitration— statute  construed,  4  Cal.  1, 205.  1000 

Submission  to  arbitration— discontinuance  of  caose  by,  1  Cai.  45:  Jl^ 

conclusive  efFect  of ,  3  CaL  43 :  by  partner,  5  CaL  349.  r    V|- 

Oontroversy  actionable— else  no  basis  for  submission,  93  Cal.  159.  ^^  |^ 

Title  to  real  property— question  of,  21  CaL  317;  42  Cal.  479;  52  Cal.     go    40 
150:  partition,  23  Cal.  275. 

g  1282.  The  submission  to  arbitration  must  be  in 
writing,  and  may  be  to  one  or  more  persons. 

Submission  in  writing— penalty  in,  23  Cal.  275 :  stipulation  against 
appeal,  2  Cal.  74 ;  when  award  authorized  by,  21  Cal.  817 :  distinguished 
from  reference,  4  Cal.  1. 

One  or  more  persons— three  arbitrators,  majority  acting,  sec.  1285; 
also  sec.  1053. 

§  1283.  It  may  be  stipulated  in  the  submission  that  it    1^83 
be  entered  as  an  order  of  the  Superior  Court,  for  which  oo^SP 
purpose  it  must  be  filed  with  the  clerk  of  the  county    "^  -^ 
where  the  parties,  or  one  of  them,  reside.    The  clerk 
must  thereupon  enter  in  his  register  of  actions  a  note  of 
the  submission,  with  the  names  of  the  parties,  the  names 
of  the  arbitrators,  the  date  of  the  submission,  when  filed, 
and  the  time  limited  by  the  submission,  if  any,  within 
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1286 

ccp 
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which  tho  award  must  be  made.  When  bo  entored*  tbe 
submission  cannot  be  revoked  without  the  consent  of 
both  parties.  The  arbitrators  may  be  compelled  by  the 
court  to  make  an  award,  and  the  award  may  be  enforced 
by  the  court  in  the  same  manner  as  a  judgment.  If  tbe 
submission  is  not  made  an  order  of  the  court,  it  may  be 
revoked  at  any  time  before  the  award  is  made.  [In  effect 
AprU  15th,  18b0.] 

Order  of  court— eubmiasion  made,  by  stiptdation,  14  Cal.  890;  90  CaL 
218;  42  Cal.  125 :  but  court  must  have  Jurlaolction,  9  CaL  142. 

Bogister  of  action»-generally,  sec.  1053:  entry  and  authority,  J9 

Cal.  218:  43  Cal.  393. 

§  1284.  Arbitrators  have  power  to  appoint  a  time  and 
place  for  iiearing,  to  adjourn  irom  time  to  time,  to  admin- 
ister oaths  to  witnesses,  to  hear  the  allegations  and  evi- 
dence of  the  parties,  and  to  make  an  award  thereon. 

Umpire  before  hearing— 23  Cal.  365. 

Make  an  award  thereon— time  governed  by  submission,  30  CaL  218. 

§  1285.  All  tho  arbitrators  must  meet  and  act  together 
during  tho  investigation;  but  when  met,  a  majority  may 
determine  any  question.  Before  acting,  they  mast  be 
sworn  before  an  oilicer  authorized  to  administer  oaths, 
faithfully  and  fairly  to  hear  and  examine  the  allegations 
and  evidence  of  tiie  parties  in  relation  to  the  matters  in 
controversy,  and  to  make  a  just  award  according  to  their 
understanding. 

Majority  acting— sec.  1053. 

Just  award— when  set  aside  for  illegality,  2  CaL  74. 

§  1286.  The  award  must  be  in  writing,  signed  by  the 
arbitrators,  or  a  majority  of  them,  and  delivered  to  the 
parties.  When  the  submission  is  made  an  order  of  .the 
court,  the  award  must  be  Hied  with  the  clerk,  and  a  note 
thereof  made  in  his  register.  After  the  expiration  of  live 
days  from  the  liling  ot  the  award,  upon  the  application  of 
a  party,  and  on  filing  an  affidavit,  showing  that  not  ice  of 
filing  the  award  has  been  served  on  the  adverse  party  ot 
his  attorney,  at  least  four  days  prior  to  such  application, 
and  that  no  order  staying  the  entry  of  judgment  iias  been 
served,  the  award  must  be  entered  by  tiie  clerk  in  the 
judgment  book,  and  thereupon  has  the  effect  of  a  judg- 
ment. 
Award,  extent  of— 7  Cal.  312;  12  Cal.  331 ;  37  Cal.  197. 

Delivered  to  the  parties— afterward,  no  change  or  correction,  2  Cal> 

322;  7  Cal.  312;  23  Cal.  365. 

After  Ave  days— on  filing  affidavit,  31  Cal.  128. 

Entering  judgment  on  award— 1  Cal.  45;  4  Gal.  3;  14  Cal.  390. 
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§  1287.  The  court,  on  motion,  may  vacate  the  award   i-^^"^ 
upon  either  of  the  following  grounds,  and  may  order  a   f^^f.^f. 
now  hearing  before  the  same  arbitrators,  or  not,  in  its   ^  " 
discretion : 

1.  That  it  was  procured  by  corruption  or  fraud; 

2.  That  the  arbitrators  were  guilty  of  misconduct,  or 
committed  gross  error  in  refusing,  on  cause  shown,  to 
postpone  the  hearing,  or  in  refusing  to  hear  pertinent  evi- 
aence,  or  otherwise  acted  improperly,  in  a  manner  by 
which  the  rights  of  the  party  were  prejudiced; 

3.  That  the  arbitrators  exceeded  their  powers  in  making 
their  award;  or  that  they  refused,  or  improperly  omitted, 
to  consider  a  part  of  the  matters  submitted  to  them;  or 
that  the  award  is  indefinite,  or  cannot  be  performed. 

Award  condnsive— except  as  stated  in  section,  1  Cal.  4ft;  and  see 
3  CaL  431. 

Vacating  award,  grounds  for— Subd.  I,  fraud,  mistake,  or  accident, 
2  Cal.  74, 122 ;  4  Cal.  122, 20.');  14  Cal.  390.  Subd.  2,  inlscoaduct,  4  Cal.  205; 
31  Cal.  128:  contrary  to  law  and  evidence,  14  Cal.  390.  Subd.  3,  la  ex- 
cess of  powers,  21  Cal.  317 :  indefinite,  2  Cal.  599;  12  Cal.  331;  14  CaL  390; 
37  Ca..  m. 

§  1288.  The  court  may,  on  motion,  modify  or  correct    ^  ®®* 
the  award,  where  it  appears :  96^^^ 

1.  That  there  was  a  miscalculation  in  figures  upon       '^^^' 
which  it  was  made,  or  that  there  is  a  mistake  in  the  de- 
scription of  some  person  or  propjerty  therein; 

2.  When  a  part  of  the  award  is  upon  matters  not  sub- 
mitted, which  part  can  be  separated  from  other  parts,  and 
does  not  affect  the  decision  ou  the  matters  submitted; 

3.  "When  the  award,  though  imperfect  in  form,  could 
have  been  amended  if  it  had  oeen  a  verdict,  or  the  imper- 
fection disregarded. 

Modifying  or  correcting  award— Subd.  2,  partially  good,  2  CaL  74; 
9  Cal.  142. 

§  1289.  The  decision  upon  the  motion  is  subject  to 
appeal  in  the  same  manner  as  an  order  which  is  subject 
to  appeal  in  a  civil  action;  but  the  judgment  entered  be- 
fore a  motion  made  cannot  be  subject  to  appeal. 

Motion  to  vacate  or  modify  award— sees.  1287, 1288;  38  Cal.  286. 

Appealable  orders— sec.  939  and  notes. 

§  1290.  If  a  submission  to  arbitration  be  revoked,  and  1^90 
an  action  be  brought  therefor,  the  amount  to  be  recovered    c^p 
can  only  be  the  costs  and  damages  sustained  in  preparing  ^  ^^ 
for  and  attending  the  arbitration. 


TITLE  XI. 

Of  Proceedings  in  Probate  Court. 

Chap.  I.    Of  jurisdiction.    §§  1294-1295. 

II.    Of  the  probate  of  wills.    §§  1298-1346. 
m.    Of  executors  and  administrators,  their  letters, 
bonds,  removals,  and  suspensions.     §4  1349L 
1440. 
IV.    Of  the  inventory  and  collection  of  the  effects 

of  decedents.    §§  1443-1461. 
V.    Of  the  provisions  for  support  of  family,  and  of 

the  homestead.    §§  1464-1486. 
VI.    Of  claims  against  the  estate.    §§  1490*1513. 
VII.    Of  sales  and  conveyance  of  property  to  de- 
cedents.   §§  151(5-1576. 
Vm.    Of  the  powers  and  duties  of  executors  and  ad- 
ministrators, and  of  the  management  of 
estates.    §§  1581-1591. 
IX.    Of  tlie  conveyance  of  real  estate  by  executors 
and   administrators  in  certain  cases.      §§ 
1597-1607. 
X.    Of  accounts  rendered  by  executors  and  admin- 
istrators, and  of  the  payment  of  debts.    §( 
1G12-1653. 
XI.    Of  the  partition,  distribution,  and  final  settle- 
ment of  estates.    §§  1('>58-1698. 
Xn.    Of  orders,  decrees,  process,  minutes,  records, 
and  appeals.    §§  1704-1:22. 

XIII.  Of  public  administrator.    §§  1726-174a 

XIV.  Of  guardian  and  ward.    §§1747-1809. 
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CHAPTER  I. 

OF  JURISDICTION. 

1294»  Jnrisdictioii  of  Probate  Court  over  the  estate,  when  exercised. 
129S&.  When  JuilBcUction  decided  hy  first  application. 


_  1294.  Wills  must  be  proved,  and  letters  testament- 
ary or  of  administration  granted : 

1.  In  the  county  of  which  the  decedent  was  a  resident 
at  the  time  of  his  death,  in  whatever  place  he  may  have 
died; 

2.  In  the  county  in  which  the  decedent  may  have  diidd, 
leaving  estate  therein,  he  not  being  a  resident  of  the 
State; 

3.  Ill  the  county  in  which  any  part  of  the  estate  may 
be,  the  decedent  having  died  out  of  the  State,  and  not 
resident  thereof  at  the  time  of  his  death; 

4.  In  the  county  in  which  any  part  of  the  estate  may       1394 
be,  the  decedent  not  being  a  resident  of  the  State,  and  not        ccp 
leaving  estate  in  the  county  in  which  he  died;  7o  107 

5.  In  all  other  cases,  in  the  county  where  application       71  522 
for  letters  is  first  made. 

Probate  mattersHnrisdiction  of  Superior  Courts  In,  sec.  76»  subd.  4 : 
of  former  Probate  Courts,  see  under  Supebsbded  Coubts,  sec.  76». 

SxTBBivisioir  1.  County  of  decedent's  residence—?  Cal.  215;  10 
CaL  110;  17  GaL  233;  24  CaL  182;  Estate  of  Tlttel,  My.  P.  Bep.  97;  228, 
237. 

SUBOivxsioir  5.  Oonnty  where  application  first  made— flee  sec. 
1295. 

§  1295.  Wlien  the  estate  of  the  decedent  is  in  more 
than  one  county,  he  having  died  out  of  the  State,  and  not 
having  been  a  resident  thereof  at  the  time  of  his  death, 
or  being  such  non-resident,  and  dying  within  the  State, 
and  not  leaving  estate  in  the  county  where  he  died,  the 
Superior  Court  of  that  county  in  which  application  is  first 
made,  for  letters  testamentary  or  of  administration,  has 
exclusive  jurisdiction  of  the  settlement  of  the  estate. 
[In  effect  April  16th,  1880.] 

Oonnty  where  application  first  made— court  of,  has  ezclnslTe  ioris* 
dicUfln,  15  CaL  220. 
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persons  interested  in  the  estate  to  appear  and  shoinr  cause, 
if  any  tbey  have,  within  forty  days  from  the  date  of  the 
order,  why  the  same  should  not  vest  in  this  State ;  ^vliich 
order  must  be  published  for  at  least  one  month  from  the 
date  thereof,  in  a  newspaper  published  in  the  county » if 
one  be  published  therein,  and  in  case  no  newspaper  is 
published  in  the  county,  in  some  other  newspaper  in.  this 
State.    [In  effect  April  16th,  1880.] 

TJnclaimed  realty— of  non-resident  aliens,  escheats  to  State*  GlrO 
Code,  sec  672;  5  CaL  873;  13  GaL  159;  My.  P.  Rep.  19. 

Non-resident  aliens— rights  ffenerally,  2  CaL  S58:  ft  CaL  373.  381;  t 
CaL  230;  12  Cal.  450;  13  Cal7l59;  18  GaL  217;  26  CaL  4ft5;  32  CaL  376. 

§  1270.  The  court,  upon  the  informallou  being  filed, 
and  upon  the  application  of  the  attorney-general,  either 
before  or  after  answer,  upon  notice  to  the  party  claiming 
such  estate  if  known,  may,  upon  sufficient  cause  therefor 
being  shown,  appoint  a  receiver  to  take  charge  and  re- 
ceive the  rents  and  profits  of  the  same  until  tne  title  to 
such  real  estate  is  Unally  settled. 

Appoint  a  recei^r—see  generally,  sees.  564^869. 

§  1271.  All  persons  named  in  the  information  may 
appear  and  answer,  and  may  traverse  or  deny  the  facts 
stated  in  the  information,  the  title  of  the  State  to  lands  and 
tenements  therein  mentioned,  at  any  time  before  the  time 
for  answering  expires,  and  any  other  person  claiming  an 
interest  in  such  estate  may  appear  and  be  made  a  defend- 
ant, and  by  motion  for  that  purpose  in  open  court  within 
the  time  allowed  for  answering;  and  if  no  person  appears 
and  answers  within  the  time,  then  judgment  must  he  ren- , 
dered,  that  the  State  be  seized  of  the  lands  and  tenements 
in  such  information  claimed.  But  if  any  person  appear 
and  deny  the  title  set  up  b^  the  State,  or  traverse  any 
material  fact  set  forth  in  the  information,  the  issue  of  f acti 
must  be  tried  as  issues  of  facts  are  tried  in  civil  actions*! 
If,  after  the  issues  are  tried,  it  appears  from  the  factftl 
found  or  admitted  that  the  State  nas  good  title  to  thai 
land  and  tenements  in  the  information  mentioned,  or  an: 
part  thereof,  judgment  must  be  rendered  that  the  Stat 
be  seized  thereof,  and  recover  costs  of  suit  against  the  d< 
fendants.  In  any  judgment  rendered,  or  that  has  hei 
tofore  been  rendered  by  any  court  of  competent  jurisdic« 
tion,  escheating  real  property  to  the  State,  ou  motion  o( 
the  attorney-general,  the  court  shall  make  an  order  thj 
said  real  property  be  sold  by  the  sheriff  of  the  count 
where  the  same  is  situate,  at  public  sale,  for  gold  coil 
after  giving  such  notice  of  tlie  time  and  place  of  sale 


mm 
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may  be  prescribed  by  the  court  in  the  said  order;  that  the 
sheriff  saall,  within  live  days  after  such  sale,  make  a  re- 
port thereof  to  the  court,  and  upon  the  hearing  of  said 
report,  the  court  may  examine  the  said  report  and  wit* 
nesses  in  relation  to  the  same,  and  if  the  proceedings  were 
unfair,  or  the  sum  bid  disproportionate  to  the  value,  and 
if  it  appear  that  a  sum  exceeding  snch  bid  at  least  ten  per 
cent.,  exclusive  of  the  expense  of  a  new  sale,  may  be  ob- 
tained, the  court  may  vacate  the  sale,  and  direct  another 
sale  to  be  had,  of  which  notice  must  be  given,  and  the  sale 
in  all  respects  conducted  as  if  no  previous  sale  had  taken 
place.  If  an  offer  of  ten  per  cent,  more  in  amount  than  that 
named  in  the  report  be  made  to  the  court  in  writing,  by  a 
responsible  person,  the  court  may,  in  its  discretion,  ac- 
cept such  offer,  and  confirm  the  sale  to  such  person,  or  or- 
der a  new  sale.    If  it  appears  to  the  coui't  that  the  sale 
was  legally  made,  and  fairly  conducted,  and  that  the  sum 
bid  is  not  disproportionate  to  the  value  of  the  property 
sold,  and  that  a  greater  sum  than  ten  per  cent.,  exclusive 
of  the  expense  of  a  new  sale,  cannot  be  obtained,  or  if  the 
increased  bid  above  mentioned  be  made  and  accepted  by 
the  court,  the  court  must  make  an  order  confirming  the  sale, 
and  directing  the  sheriff,  in  the  name  of  the  State,  to  exe- 
cute to  purchaser  or  purchasers  a  conveyance  of  said  prop- 
erty sold;  and  said  conveyance  shall  vest  in  the  purchaser 
or  purchasers  all  the  right  and  title  of  the  State  therein,  and 
the  sheriff  shall,  out  ot  the  proceeds  of  such  sale,  pay  the 
cost  of  said  proceedings  incurred  on  behalf  of  the  State, 
including  the  expenses  of  making  such  sale,  and  also  an 
attorney  s  fee,  if  additional  counsel  was  employed  in  said 
proceedings,  to  be  fixed  by  the  court,  not  exceeding  ten 
per  cent,  on  the  amount  of  such  sale,  and  the  residue 
thereof  shall  be  paid  by  said  sheriff  into  the  State  treas- 
ury.   [In  effect  March  2nd,  1881.] 

I^oceedings— appearance,  sec.  1014  and  note;  answer,  sec.  437  and 
notes;  Judgment,  sees.  5S5, 664,  and  notes;  trial,  sees.  600-645;  Issue  of 
fact, sees.  6idO,592;  costs,  sec.  1021  et  teq. 

§  1272.    Within  twenty  years  after  judgment  in  any 
proceeding  had  under  this  title,  a  person  not  a  party  or 
privy  to  such  proceeding  may  file  a  petition  in  the  Supe-  '  1SJ72 
rior  Court  of  the  County  of  Sacramento,  showing  his      .-^%k 
claim  or  right  to  the  property,  or  the  proceeds  thereof,      fl  ^ 
A  copy  of  such  petition  must  be  served  on  the  attorney-      ^^ij  j^^ 
general  at  least  twenty  days  before  the  hearing  of  the  pe-      70  157 
titlon,  who  must  answer  the  same;  and  tho  court  there- 
upon must  try  the  issue  as  issues  are  tried  in  civil  actions, 
■     and  if  it  be  determined  that  such  person  is  entitled  to  the 
Code  Crv.  Pboo.— 31. 
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Notice  of  the  bearing  shall  be  given  by  such  cler^  by  pub- 
lishing the  same  in  a  newspaper  of  the  c'ounty;  if  there  is 
none,  then  by  three  written  or  printed  notices  posted  at 
three  of  the  most  public  places  in  the  county.  If  the  notice 
is  published  in  a  weekly  newspaper,  it  must  appear  therein 
on  at  least  three  different  days  of  publication ;  and  if  in  a 
newspaper  published  ofteuer  than  once  a  week,  it  shall 
be  so  published  that  there  must  be  at  least  ten  days  from 
the  first  to  the  last  day  of  publication,  both  the  Urst  and 
the  last  day  being inclndea.    If  the  notice  is  by  posting,   ] 
it  must  be  given  at  least  ten  days  before  the  hearing 
[Approved  March  3rd.  1881.] 
.  Frodnction  of  will— initiates  Jurisdiction,  23  CaL  SK. 
Order  directing  publication— partiAilarity  of,  51  CaL  14& 

Publication  of  notice— sec.  1705;  89  Cal.650:  where  defectlre,  pro* 
ceedinga  vacated.  My.  P.  Eep.  75:  order  for,  need  not  direct  number 
of  insertions,  51  CaL  146. 

^  1304.  Copies  of  the  notice  of  the  time  appointed  for 
the  probate  of  the  will  must  be  addressed  to  the  neirs  of  the 
testator  resident  in  the  State,  at  their  places  of  residence, 
if  known  to  the  petitioner,  and  deposited  in  the  post- 
1304  office,  with  the  postage  thereon  prepaid,  at  least  ten  days 
yy^rlsi  ^©^0^©  the  hearing.  If  their  places  of  residence  be  not 
"^ '  known,  the  copies  of  notice  may  be  addressed  to  them, 
and  deposited  in  the  post-office  at  the  county  seat  of  the 
county  where  the  proceedings  are  pending.  A  copy  of  the 
same  notice  must  in  like  manner  be  mailed  to  the  person 
named  as  executor,  if  he  be  not  the  petitioner;  also,  to 
any  person  named  as  coexecutor  not  petitioning,  if  theii 
places  of  residence  be  known.  Proof  of  mailing  the 
copies  of  the  notice  must  be  made  at  the  hearing.  Per- 
.sonal  service  *of  copies  of  the  notice  at  least  ten  days 
before  the  day  of  hearing  is  equivalent  to  mailing. .  [In 
effect  July  1st,  1874.1 

Notice  to  Ueirs— record  must  si^ow,  44  CaL  966;  My.  P.  Sep.  130. 

Notice  to  coegecutor  fboidence  must  appear,  51  Cal.  146. 

Citation  not  served— effect  of,  on  Jurisdiction,  14  CaL  103. 

§  1305.  A  judge  of  the  Superior  Court  may  at  any 

time.receive  .petitions  for  the  probate  of  wills,  and  make 

and  issue  all  necessary  orders  and  writs,  to  enforce  the 

production  of  wills,  and  the  attendance  oi  witnesses,  and 

\%  ,  may  appoint  special  sessions  of  his  court  for  hearing  peti- 

^       '  tions,  trials  of  issue,  and  admitting  wills  to  probate.    [In 

^   ,  effect  April  16th,  1880.] 
;    r  \     Probl^  powers  at  chambers— sec.  166. 
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ibate  orders  and  proceaaei  aec.  1704  et  teq, 
Special  sessions— temu  formerly,  see  sec.  73ft. 

S  1306k  At  the  time  appointed  for  the  hearing,  or  the      isoe 
sxatne  to  whicli  the  hearing  may  have  been  x)ostponed,  the       cop 
soiiTt,  unless  the  parties  ap^ar,  must  require  proof  that   ^^i  6Gg 
«l::&e  notice  has  been  given,  which  beins  made,  the  court 
czaust  hear  testimony  in  proof  of  the  wifi.    [In  effect  July 
ijBt,  1874.] 

Time  appointed  for  the  hearing— 22  Cal.  61 .  ^  ^^0 

Proof  of  notice— to  heirs  of  estate.  5  CaL  70 :  49  CaL  £00;  ICy.  P.  Bep.      4o^^ 

Tostiniony  in  proof  of  the  will— sees.  1308, 1309, 1315, 1316.  1307 

§  1307.  Any  person  interested  may  appear  and  con-    ri4%y 
'ftest  the  will.     Devisees,  legatees,  or  heirs  of  an  estate    74   fjtj 
-may  contest  the  will  through  their  guardians,  or  attorneys 
Appointed  by  themselves  or  by  the  court  for  that  purpose;    1308 
'but  a  contest  made  by  an  attorney  appointed  by  the   ..^^P    • 
court  does  nbt  bar  a  contest  after  probate  by  the  party  so    ^    '^ 
represented,  if  commenced  within  the  time  prqvlded  in 
article  four  of  this  chapter;  nor  does  the  non-appointment 
of  an  attorney  by  thd  court  of  itself  invalidate  the  probate 
^f  a  wUl.    [In  effect  July  Ist,  1874.] 
Contest— sec.  1312  ei  teq, :  acquiescence  as  bar,  6  CaL  158.' 
Onardians— sees.  372, 373, 1747-1809. 
Attorneys— generally,  sees.  275-299. 

Attorney  appointed  by  the  court— sec.  1718;  My.  P.  Bep.  6;  Estate  of 
Cmmlngbam,  Mo.  6500,  from  the  Bench,  March  11th,  1880,  5  Fac.  G.  L. 
J.  515. 

§  1308.  If  no  person  appears  to  contest  the  probate  of 
a  will,  the  court  may  admit  it  to  probate  on  the  testimony 
of  one  of  the  subscribing  witnesses  onlv,  jf  he  testifies 
that  the  will  was  executed  in  all  particulars  as  required 
by  law^  and  that  the  testator  was  of  sound  mind  at  the 
time  01  its  execution. 

Admitting  to  probate— where  contest,  sms.  1314, 1317, 1318:  conda- 
llYeness  of,  sec.  1908,  sabd.  1;  20  Gal.  233;  27oll.7^. 

Will  was  exeouted— proof  of  execntioa  of  writing,  sec  1940.  ^ 309 

ocp 

§  1309.  An  olographic  will  may  be  proved  in  the  same  ^^^  ^(^7 
manner  that  other  private  writings  are  proved. 
Olographio  will-elgoatiire  to.  My:  P.  Bep.  5, 78, 140. 
Private  writings,  how  proved— sec.  1940. 

Cods  Giv.  Pboo.— 38. 


cop 
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ABTICLE  n. 

CovTXSTnro  Psobatb  of  wnxs. 

ISU.  Contestant  to  file  gronnds  of  contest,  and  petitioner  to  n^, 
ISiS.  How  Jury  obtained  and  trial  had. 

1314.  Verdict  of  tbo  Jury.  Judgment.   AppeaL  . 

131A.  Witnesses,  who  and  how  many  to  oe  examined.    Proor  tf 
handwriting  admitted,  when. 

iltl6.  Testimony  reduced  to  writing  for  fatore  evidence. 
1317.  If  proved,  certificato  to  be  attached. 
1318.  Will  and  proof  to  be  filed  and  recorded. 

§  1312.  If  any  one  appears  to  contest  the  will,  lie  must 
lile  written  grounds  of  opposition  to  the  probate  thereof, 
and  serve  a  copy  on  the  petitioner  and  other  residents  of 
the  county  interested  in  the  estate,  any  one  or  more  of 
1312      whom  may  demur  thereto  upon  any  of  tlie  (;rouuds  uf  de- 
cop       murrer  provided  for  in  part  two,  title  six,  chapter  three  of 
98  105     this  Code.    If  the  demurrer  is  sustained,  the  court  most 
allow  the  contestaut  a  reasonable  time,  not  exceeding  ten 
djays,  within  which  to  amend  his  written  opposition.  If 
the  demurrer  is  overruled,  the  petitioner  and  others  inte^ 
rx)  £'4       ested  may  jointly  or  separately  answer  the  contestant's 
(;:{   h       grounds,  traversing  or  otherwise  obviating  or  avoidioc 
(')7  44.)       the  objections.    Any  issues  of  fact  thus  raised,  involving: 
70  142  1.  The  competency  of  the  decedent  to  make  a  last  will 

i2  I'tJ,        and  testament* 

V]  \f^\  2.  The  freedom  of  the  decedent  at  the  time  of  the  eze> 

74  il'M       oution  of  the  will  from  duress,  menace,  fraud,  or  undue 
79  ;iiG       influence; 

3.  The  due  execution  and  attestation  of  the  will  by  the 
decedent  or  subscribing  witnesses;  or 
2322  4.  Any  other  questions  substantially  affecting  the  va- 

ioS'4^.       ^^^^y  of  the  wUl-  • 

Must,  on  request  of  either  party  in  writing,  (filed  three 
days  prior  to  the  day  set  for  the  hearing)  be  tried  by  a 
jury.  If  no  jury  is  demanded,  the  court  must  try  and  de- 
termine the  issues  joined.  On  the  trial,  the  contestant  is 
plaintiff  and  the  po^oner  is  defendant. 
Oontestants— sec.  130^ 

Contest— before  probate,  does  not  involve  coostmetlon  of  win,  49 
Cal.  599 :  after  probate,  sec.  1327  et  teq, :  through  attorney  appointed  hj 
the  courtr  sec.  1307  and  note. 

Grronnds  of  opposition^ 

Subdivision  l.  Oompetenoy— Estate  of  Toomes,  April  7tb,  IM, 
5  Pac.  G.  L.  J.  286;  My.  P.  Bep.  12, 135. 

Subdivision  2.  Undue  ini9nence-S3  Cal.  465;  Estate  of  Brooks, 
March  31st,  1880, 6Pac.  O.  L.  J.  236;  My. P.  Rep.  1, 12.80. 141, 143:  variety 
of  grounds.  My.  P.  Bep.  12, 24:  facts  to  be  suited.  My.  P.  Bep.  308«m 

SOBDivisiON  8.  Bzecntion--8ee  see.  1315. 
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Grooiifds  of  detniurer-wos.  43<M34 :  specifying,  Hy.  P.  Bep.  2M.  1313 

Ooatestant  plaintiff-^niist  open  proofo.  My.  P.  Bep.  7t.  ^  cop 

88  fkJ6 

§  1313.  When  a  jury  is  demanded,  the  Superior  Court 
must  impannel  a  jury  to  try  the  case,  in  the  manner  pro- 
Tideil  for  impannelins  trial  juries  in  courts  of  record;  and 
the  trini  must  be  conducted  in  accordance  with  the  provi- 
sions of  part  two,  title  eight,  chapter  four,  of  this  Code. 
A  trial  by  the  court  roust  be  conducted  as  provided  in  part 
two,  title  eight,  chapter  five,  of  this  Code.  [In  effect  ^^^^ 
April  IGth,  1880.]  •  1%^ 

Trial  juries— in  oonrts  of  record,  summoning,  sees.  225-228:  Impan- 

nellncr.  sees.  346, 247.  1314 

Oondact  of  trial— sec  607ii;  sees.  600-^28.  cep 

Trial  by  the  coort-secs.  631-636.  ^>  '^-4 

Ttaxisfer  of  proceeding-sees.  997, 396, 1431-1433;  46  GaL  245.  Z|  ?J^  ' 

§  1314.  The  jury,  after  hearing  the  case,  must  return   1315 
a  special  verdict  ui)on  the  issues  submitted  to  them  by     cop 
the  court;  upon  which  the  judgment  of  the  court  must  be  iy(\  :f24 
rendered,  eitlier  admitting  the  will  to  probate  or  reject-  58  ;^7 
ing  it.    In  either  case,  the  proofs  of  the  subscribing  wit- 
nesses must  be  reduced  to  writing.    If  the  will  is  admit- 
ted to  .probate,  the  judgment,  will,  and  proofa  must  be 
recorded. 

Special  verdict— conclusiveness  of,  sec  1317;  34  GaL  687:  verdict 
generally,  sees.  624-628.. 
Jndgment  of  the  court— need  not  be  formal,  22  CaL  51. 
FroofiB  rednced  to  writing— see  sec.  1316. 

P  1315.  If  the  will  is  contested,  all  the  subscribing 
witnesses  who  are  present  in  the  county,  aud  who  are  ot 
sound  mind,  must  be  produced  and  examined,  and  the 
death,  absence,  or  insanity  of  any  of  them  must  be  satis- 
factorily shown  to  the  court.  If  none  of  the  subscribing 
witnesses  reside  in  the  county  at  the  time  appointed  for 
proving  the  will,  the  court  may  admit  the  testimony  of 
other  witnesses  to  prove  the  sanity  ol^the  testator  and  the 
execution  of  the  will;  and  as  evidence  of  the  execution  it 
may  admit  proof  of  the  haudwriting  of  the  testator  aud 
of  the  subscribing  witnesses,  or  any  of  them. 

Writings— proof  of  execution,  sec.  1940. 

Witnesses— generally,  sec.  1878-1884:  attendance  of,  procuring,  sec. 

§  1316.  The  testimony  of  each  witness,  reduced  to 
I  writing  and  signed  by  him,  shall  be  good  evidence  in  any 
;    subsequent  contests  concerning  the  validity  of  the  will. 
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1316 

cop 
"Hi  ;iii4 

1317 

ccp 
.')<)  ;i24 

1318 

ecp 


13!3» 

ccp 
86  101 

1323 

ccp 
86  101 

.1324 

ccp 

[86  101 

132  a 

■     ccp 

100  377 

133  3 

ccp 
100  ;J77 

1334 

ccp 

100  377 


or  the  Bttffioiency  of  the  proof  thereof,  if  the  witness  be 
dead,  or  has  permanently  removed  from  this  State. 

§  1317.  If  the  court  is  satisfied,  upon  the  proof  taken, 
or  from  the  facts  found  by  the  jary,  that  the  will  was 
duly  executed,  and  that  the  testator  at  the  time  of  its  ex- 
ecution was  of  sound  and  disposing  mind,  and  not  actlDff 
under  duress,  menace,  fraud,  or  undue  influence,  a  certit- 
icate  of  the  proof  and  the  facts  found,  signed  by  the 
judge  and  attested  by  the  seal  of  the  court,  must  be  at- 
tached to  the  will.    [In  effect  April  16th,  1880.1 

Oertificate  attached  to  will -directory  merely,  22  CaL  51. 

Seal  required— sec.  153,  sabd.  2. 

§  1318.  The  will,  and  a  certificate  of  the  proof  thereof, 
must  be  filed  and  recorded  hv  the  clerk,  and  the  same, 
when  so  filed  and  recorded,  shall  constitute  part  of  the 
record  in  the  cause  or  proceeding.  All  testimony  shall 
be  filed  by  the  clerk.    [In  effect  April  15th,  1880.] 

Oonttitnte  part  of  record,  etc.— Inserted  by  amdt.  1880. 

ABTICLE  in. 

PBOBATB  OS*  FOBBIOK  WlUA. 

S  1322.  Wills  proTed  in  otber  States  to  be  recorded,  when  and  xthsn, 
$  1323.  Proceedings  on  tho  production  of  a  foreign  wUL 
I  1324.  Hearing  proofs  of  probate  of  foreign  will. 

§  1322.  All  wills  duly  proved  and  allowed  in  any 
ether  of  the  United  Slates,  or  in  any  foreign  country  or 
State,  may  be  allowed  and  recorded  in  the  Superior  Court 
of  any  county  in  which  the  testator  shall  have  left  any 
estate.    [In effect AprillGth,  1880.]  . 

§  1323.  When  a  copy  of  the  will  and  the  probate 
thereof,  duly  authenticated,  shall  be  produced  by  the  ex- 
ecutor, or  by  any  other  person  interested  in  the  will,  with 
a  petition  for  letters,  the  same  must  be  filed,  and  the  court 
or  judge  must  appoint  a  time  for  the  hearing:  notice 
whereof  must  be  given  as  hereinbefore  provided  for  au 
original  petition  for  the  probate  of  a  will. 

Foreign  ezecntor^no  extra-territorial  anthority,  see  sec.  1913. 

Notice  as  for  an  original  petition— see  sec  IZOi  a  teq.:  appUcatioo 
of  special  statute,  39  Cal.  &50. 

Attorney  for  absent  heirs— eec.  1718. 

§  1324.  If,  on  the  hearing,  it  appears  upon  the  face  of , 
the  record  that  tho  will  has  been  proved,  allowed,  and' 
admitted  to  probate  in  any  other  of  the  United  States,  or, 
in  any  foreign  county,  and  that  it  was  executed  accord* 
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ing  to  the  law  of  the  place  in  whlcli^the  same  was  made, 
or  in  which  the  testator  was  at  the  time  domiciled,  or  in 
conformity  witli  the  laws  of  this  State,  it  must  be  ad- 
mitted to  probate  and  have  the  same  force  «nd  effect  as  a 
-will  first  admitted  to  probate  in  this  State,  and  letters 
testamentary  or  of  administration  issued  thereon. 

Admitted  to  probate— effect  of  Judgment,  22  Cal.  72. 

Letters  testamentor7  or  of  admiziistration— sees.  1349-1362. 

ABTICLE  IV. 

CoNTBSTiira  Will  after  Fbobatx. 

S  1327.  The  probate  may  be  contested  witbin  one  year. 

S  1328.  Citation  to  be  issued  to  parties  Interested. 

I  1329.  The  hearing  had  on  proof  of  service. 

S  1330.  Petitions  to  revoke  probate  of  will  .tried  by  jury  or  court. 

Judgment,  wliat. 
S  1331.  On  revocation  of  probate,  powers  of  executor,  etc.,  cease,  but 

not  liable  for  acts  In  good  faith. 
S  1332.  Costs  and  expenses,  by  whom  paid. 
5  1333.  Probate,  when  conclusive.    One  year  after  removal  of  dlsa* 

bllity  giveh  to  infants  and  others. 

««r§  1327.  When  a  will  has  been  admitted  to  probate, 

any  i)erson  interested  may,  at  any  time  within  one  year  isa"? 

>  after  such  probate,  contest  the  same  or  the  validity  of  the  cop 

will.    For  that  purpose  he  must  file  in  the  court  in  which  i90  623 
^    tlie  will  was  proved,  a  petition  in  writinpr,  containing  his 
allegations  against  the  validity  of  the  will  or  against  the 
.f   sufficiency  of  the  proof,  and  praying  that  the  probate  may ' 

^    be  revoked.  "1327 

go     Withinoneyearafterprobate— Estate  of  Cunningham,  My.  p.  Bep.  ,    (.^.^ 

214:  or  appeal,  5  Pac.CL.  J.  515;  My.  P.  Bep.  255:  if  no  contest,  probate  r.i  Ln 

conclusive,  sec.  1333.  52    95 

Distribution  proper  before  end  of  year— 51  Cal.  568;  52  Cai;  94.  54  557 

Attorney  appointed  by  the  court— powers  as  to  proceedings  for  re-     68     6 
vocation.  My.  P.  B«p.  6, 75. 

Petition  for  rerocation^My.  P.  Bep.  259:  allegations  against  valid-     1328 
ity  of  will,  see  sec.  1312.  ccp 


§  1328.  Upon  filing  the  petition,  a  citation  must  be 
issued  to  the  executors  of  the  will,  or  to  the  administra- 
tors with  the  will  annexed,  and  to  all  the  legatees  and 
devisees  mentioned  in  the  will,  and  heirs  residing  in  the 
State,  so  far  as  known  to  the  petitioner;  or  to  their  guard- 
ians, if  any  of  them  are  minors;  or  to  their  personal 
representatives,  if  any  of  them  are  dead;  requiring  them 
to  appear  before  the  court  on  some  day  of  a  regular  term, 
therein  specified,  to  show  cause  why  the  probate  of  the 
will  should  not  be  revoked.    [In  effect  July  1st,  1874.  J 

Oitat|on— eee  sees.  1707-1711. 
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2330 

ccp 
106  495 


1330 

ccp 

73  5r)7 

1331 

ccp 

65  :i:U ! 
73  557 ' 


13J2 

ccp 

112  4dS 


1333 

ccp 

51  569 

52  95 
63  6 
74  385 
77  314 

1333 

ccp 

100  250 

101  670 


Onardian»-flec.  1722;  sec.  1747  et  uq. 
Regular  term— Abolition  of  terms,  sec.  73a. 

§  1329.  At  the  time  appointed  for  showing  cause,  or  at 
any  time  to  wfiich  the  hearing  is  postponed,  personal  serv- 
ice of  the  citations  having  been  maae  uiK>n  any  persons 
named  therein,  the  court  must  proceed  to  ivy  the  issues 
of  fact  joined  in  the  same  manner  as  in  an  original  con- 
test of  a  will. 

Proof  of  notice— see  sec.  1306. 

Try  the  issaes  joined— see  sec.  1312;  Estate  of  Cannlngliain«  ISarcb 
lltta,  1880, 5  Fac.  C.  L.  J.  515. 

§  1330.  In  all  cases  of  petitions  to  revoke  the  probate 
of  a  will,  wherein  the  original  probate  was  granted  with- 
out a  contest,  on  written  demand  of  either  party,  filed 
three  days  prior  to  the  hearing,  a  trial  by  jur^  must  be 
had  as  in  cases  of  the  contest  of  an  original  petition  to 
admit  a  will  to  probate.  If,  upon  hearing  the  proofs  of 
the  parties,  the  jury  shall  lind,  or  if  no  jury  is  had,  the 
court  shall  decide,  that  the  will  is  for  any  reason  invalid, 
or  that  it  is  not  sufficiently  proved  to  be  the  last  will  of 
the  testator,  the  probate  must  be  annulled  and  revoked. 

Jnry— trial  by,  sees.  1313, 1314. 

§  1331.  Upon  the  revocation  being  made,  the  poweis 
of  the  executor  or  administrator  with  the  wil)  annexed 
must  cease;  but  such  executor  or^administrator  shall  not 
be  liable  for  any  act  done  in  good  faith  previous  to  thfl 
revocation. 

Acts  before  revocationy  valid— sec.  1128. 

§  1332.  The  fees  and  expenses  must  be  paid  b^the 
partjr  contesting  the  validity  or  probate  of  the  will,  if  the 
will  in  probate  is  confirmed.  If  the  probate  is  revoked, 
the  costs  must  be  paid  by  the  party  who  resisted  the 
revocation,  or  out  of  the  property  of  the  decedent,  as  the 
court  directs. 

Oosta  of  contest--costs  generally,  sec.  1031  et  teq, 

§  1333.  If  no  person,  within  one  year  after  the  probate 
of  a  will,  contest  the  same  or  the  validity  theruof,  the 
probate  of  the  will  is  conclusive;  saving  to  infants  and 
persons  of  uusouud  mind,  a  like  period  of  one  year  after 
their  respective  disabilities  are  removed.  [In  effect  July 
1st,  1874.  J 

Conclusiveness  of  probate— sec.  1908, snbd.  I  and  notes;  SOCaLSS. 

Oovertore  not  a  disability— My.  P.  Rep.  19. 

Distribntion  need  not  be  postponed— for  those  under  disability, 
A2Cal.94. 


451  PROBATE  OF  WILLS.  §§  1338-41 

ARTICLE  V. 

Pboaatb  op  Lost  ob  Destsoybd  will. 

1338.  Proof  of  Tost  or  destroyert  will  to  be  taken. 

1339.  Mustliavo  been  in  ezisten<ie  at  time  of  death. 
12140*  To  be  certified,  recorded,  and  letters  thereon  granted. 
1341.  Court  to  restrain  injurious  acts  of  executors  or  administrators 

during  proceedings  to  prove  lost  wiU. 

• 

§  1338.  Whenever  any  will  is  lost  or  destroyed,  the 
Superior  Court  must  take  proof  of  the  execution  aud 
validity  thereof,  and  establish  the  same;  notice  to  all  per- 
sons interested  being  first  given,  as  prescribed  in  regard 
to  proofs  of  wills  in  other  cases.  All  the  testimony  grveu 
must  be  reduced  to  writing,  and  signed  by  the  witnesses. 
[In  effect  April  16th,  1880.] 

Notice  as  to  all  persona  interested— sees.  1303, 1304:  by  citation, 
sees.  1707-1711:  service  of  papers,  sec.  1010  et  seq. 

§  1339.  Ko  will  shall  be  proved  as  a  lost  or  destroyed  i339 
will,  unless  the  same  is  proved  to  have  been  in  existence    ccp 
at  the  time  of  tbe  death  of  the  testator,  or  is  shown  to  9^   ^^ 
have  been  fraudulently  destroyed  in  the  lifetime  of  the 
testator,  nor  unless  its  provisions  are  clearly  and  dis- 
tinctly proved  by  at  least  two  credible  witnesses. 

§  1340.  When  a  lost  will  is  established,  the  provisions 
thereof  must  be  distinctly  stated  and  certified  by  the 
judge,  under  his  hand  and  the  seal  of  the  court,  and  the 
certiticate  must  be  filed  and  recorded  as  other  wills  are 
filed  and  recorded,  and  letters  testamentary  or  of  admin-  > 
istration,  with  tho  will  annexed,  must  be  issued  thereon 
in  the  same  manner  as  upon  wills  produced  and  duly 
proved.  Tho  testimony  must  be  reduced  to  writing, 
signed,  certified,  and  filed  as  in  other  cases,  and  shall 
have  tho  same  effect  as  evidence  as  provided  in  section 
one  thousand  three  hundred  and  sixteen.  pLn  effect  April 
IGth,  1880  ] 

Oertiflcate— sec.  1317. 

Letters  testamentary,  etc.— sees.  1349-1362. 

§  1341.  If,  before  or  daring  the  pendency  of  an  appli- 
cation to  prove  a  lost  or  destroyed  will,  letters  of  admin- 
istration are  granted  on  the  estate  of  the  testator,  or 
letters  testamentary  of  any  previous  will  of  the  testator 
are  granted,  the  court  may  restrain  the  administrators  or 
executors  so'  appointed  trom  any  acts  or  proceedings 
which  would  be  injurious  to  the  legatees  or  devisees 
claiming  under  the  lost  or  destroyed  will. 


S§  134^^  pxiuRATr.  OF  wixxs.  4Bi 

ABTICLE  YL 
TBS  Pbobatb  ov  Nuvoopativb  Wixxji. 

11144.  Kaneapatlve  wills,  wben  and  how  admitted  to  prolsate. 
1349.  Additional  requirements  in  probate  of  nnncnpatlve  wills. 
1M6.  Gontests  and  appointments  to  conform  to  provisions  as  to  ottier 
wills. 

.  §  1344.  Nuncupative  wills  may  at  any  time^-  -within 
six  months  after  the  testamentary  words  are  spoken  br 
the  decedent,  be  admitted  to  probate,  on  pefition  ana 
notice  as  provided  in  article  one,  chapter  two,  of  this 
title.  The  petition,  in  addition  to  the  jurisdictional  facts, 
must  allege  that  the  testamentary  words  or  the  substanot 
thereof  were  reduced  to  writing  within  thirty  days  after 
the^  were  spoken,  which  writing  must  accompany  the 
petition. 

Nnncnpative  wills— Civil  Code,  sees.  1286-1^1:  under*  Htedeaa 
system,  1  Cal.  488. 

Petition  and  notioe-secs.  1298-1309. 

§  1345.  The  Superior  Court  must  not  receive  or  enter- 
tain a  petition  for  the  probate  of  a  nuncupative  will  until 
the  lapse  of  ten  days  irom  the  death  of  the  testator,  nor 
must  such  petition  at  any  time  be  acted  on  until  the  tear 
tamentary  words  are,  or  their  substance  is.  reduced  to 
writing  and  filed  with  the  i>etition,  nor  until  tho  surviv- 
ing husband  or  wife,  (if  any)  and  all  other  pe^ons  resi- 
dent in  the  State  or  county  interested  in  the  estate,  are 
notified  as  hereinbefore  provided.  [In  effect  April  16th, 
1880.] 

Notifyuig  persons  Interested^see  sec.  IsaSn. 

§  1346.  Contests  of  the  probate  of  nuncupative  wille, 
and  appointments  of  executors  and  administrators  of  tbe 
estate  devised  thereby,  must  be  had,  conducted,  and  made 
as  hereinbefore  provided  in  cases  of  the  probate  of  writ- 
ten wills. 

Fr>bato  contests— sec.  1312  et  seg. ;  sec.  1327  et  teq, 
Oontesting  appointment  of  eseontors,  eto.   sees.  1851,  lS7i. 


\ 


I 
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EXECUTORS  AND  ADMINISTKiVTOBS.  §  1349 


CHAPTER  IIL 

OF   BXBCtTTORS   AND   ADMINISTRATORS, 
THBIR  LETTERS,  BONDS,  REMOVALS. 
AND  SUSPENSIONS. 

ABT.  I.    LSTTBBS   TESTAMXNTART  AWD  OF  AZUCnnSTBATIOK, 

WITH  THB  Will  Annexeb,  how  and  to  Whou 

_,      ^     IBSUBD. 

II.  PORH  of  Letters. 

mX,    IjBTTERS   OF  ADMIinSTBATION,   TO   WHOM    AHD    THB 

Order  in  which  Thbt  arb  Granted. 

job  lbttbb8»  abb  aotioh 

1 


^ 
f^ 


here 


tbe  same  Is  proved  ana  aiiowcu,  muou* _.       i 

thereon  to  the  persons  named  therein  as  executors  who 
.are  competent  to  discharge  the  trust,  who  must  appear 
and  qualify,  unless  objection  is  made  as  provided  in  sec- 
tion thirteen  hundred  and  lif  ty-one. 

Letters  testamentaiy-^form  of,  sec.  1300:  when  not  ordered  to  lasasb 
36  OaL  76 :  issued  to  persons  not  authorized,  are  void,  62  CaL  668. 


UtTlCLB  VL 


i.  AddltloturircqnlRDieQIi 


1 1344.  Nuncupative  wills  may  at  nay  timar,!    ^ 
(  tnonths  After  tlis  teaCameatary  wards  ara  apofei    D 

."a 

lall   K 

lys  « »i 

1 


■ix  months  after  tlia  teaCameatary  wards  are  apofei 
tbe  decedent,  lie  ndmllted  to  probate,  on  pefltioa 
notice  as  provided  in  article  one,  cliapt«r  two,  of 
title.    The  petition,  in  addition  to  tho  JarisdJctional  I    i 
mult  nllBf;a  that  tlie  tostamentary  woras  or  tbe  aubS 
tbereof  were  reduced  to  writing  nitliia  tbirty  daysjl  - 
tlie^  were  Bpokeu,  vhich  wiiting  must  accompanji 
petition. 

ITnncnpailva  wHU— CItII  r. 
■riteiu,  1  CaL_4BB— - 


'A 


EXECUTORS  AND  ADMlNISTKiVTOBS.  §  1349 


r  Ba-n; 


CHAPTER  in, 

CtTTORS   AND   ADMINISTRATORS, 
LETTERS,  BONDS,  REMOVALS. 
AND  SUSPENSIONS. 


XBTTXBS   TESTAHENTART  AND   OF  AZUCnnSTBATION, 

WITH  THB  Will  annezjbd,  how  aitd  to  Whou 

I88UBD. 
TORH  OP  LETTERS. 
XiKTTERS   OF   ADMlTnSTBATION,   TO   WHOM    AVD    THB 

Ordbb  iir  WHioH  Thbt  abb  OBAKTBD. 

PETITION  AND   Ck>NTB8T  FOB  LBTTEBS*  AND    ACTION 
THB  REON 

V.       REVOCATION  OF  LETTERS  AND  PB00EEDIN08  THXBJB- 
♦  FOB. 

Oaths  and  Bonds  of  Exeoutobs  and  adkinistba- 

TOBS. 

Special  adkinistbatobs  and  theib  Powers  and 

Duties. 
Wills  Found  Afteb  Lettebs  of  adicinistbation 
-<-•'  Granted. 

V'         Disqualification  of  Judges  and  Transfers  of 
Adaiinistbation. 
Rbkoyals  and  Suspensions  in  Cbbtain  Gases. 


* 


t.» 


ABTIGLE  L 

Testamentary  and  of  administration,  with  thb 
Will  Annexed*  how  and  to  Whom  Issued. 

^om  letters  on  proved  will  to  Issue. 

>  incompetent  as  executoi's  or  administrators.   Letters 
Till  annexed  to  Issue,  when. 
I  parties  may  file  objections, 
a  woman  executrix  or  administratrix  marrying,  her 
ity  ceases.   Married  woman  named  may  oe  execo- 
at  not  admlniatFatrix. 
4-  of  an  executor. 
'Titers  of  administration  durante  nUnore  mUOe, 
-x )      Acts  of  a  portion  of  executors  valid. 

Authority  of  administrators  with  wlU  annexed.  Letters,  how 
^  lasaeo. 

1349.  The  court  admitting  a  will  to  probate,  after 
Bame  is  proved   and  allowed,  must  issue  letters 

ireon  to  the  persons  named  therein  as  executors  who 
competent  to  discharge  the  trust,  who  must  appear 

id  qualify,  unless  objection  is  made  as  provided  in  seo- 

m  thirteen  hundred  and  lif  ty-one. 

Itietters  testamentary— form  of,  sec.  13G0:  when  not  ordered  to  lasaeo 
^  Q^.  75 :  issued  to  persons  not  authorized,  are  Told,  62  CaL  6B8. 


1350-4   EXE0UTQB8  ASD  APMINiaTBATOga. 


Qvklifloation  of 
Code,  sec  1373. 


exdctttow  eecfc  1J87-1407:  powers  befove 


ft  1350.  No  person  is  competent  to  serve  as  ezecntar 
o,  at  the  time  the  will  is  admitted  to  probate,  is : 

1.  Under  the  ace  of  majority; 

2.  Convicted  of  an  infamous  crime; 

3.  Adjudged  by  tbe  court  incompetent  to  execnte  the 
duties  of  tne  trust  by  reason  of  drunkenness,  improvi- 
dence, or  want  of  understanding  or  integrity. 

If  tlie  sole  executor  or  all  the  executors  are  incompe- 
tent, or  renounce,  or  fail  to  apply  for  letters,  or  to  appear 
and  qualify,  letters  of  administration,  with  the  will  an- 
nexed, must  be  issued  as  designated  and  provided  for  tbe 
grant  of  letters  in  cases  of  intestacy.    LApproved  j^pril 


1350 

ecp 

70  ?A4 
74  :^4() 

SO  ;k^ 

1350 
108'*88  istTlSTS.] 

Inoompetent  to  serve  as  escecntoxa^eubd.  1,  minor,  see 
suba.  8,  want  of  integrity.  My.  P.  Rep.  117. 
Some  of  executors  unable  to  act— eec.  1354. 
Marriage— as  affecting  competency,  sec  1832. 
Letters  of  administration  with  will  annezed-sec.  1856. 


UM: 


1351 

ccp 
98  564 


135S 

ecp 

70  :>u 

78  r)84 


13Si 

ccp 
108  488 


§  1351.  Any  person  interested  in  a  will  may  file  objec- 
tions in  writing,  to  granting  letters  testamentarv  to  the 
persons  named  as  executors,  or  any  of  them,  and  tbe  ob- 
jections must  be  heard  and  determined  by  the  court;  a 
petition  may,  at  the  same  time,  be  filed  for  letters  of  ad- 
ministration with  the  will  annexed. 

Letters  of  administration  with  ^Hil  annexed— see.  1856. 

§  1352.  When  an  unmarried  woman,  appointed  execu*^ 
trix,  marries,  her  authority  is  extinguished.  When  a 
married  woman  is  named  as  executrix,  she  may  be  ap- 
pointed and  serve  in  every  respect  as  afemme  9ol€* 

Unmarried  woman— appointed  executrix,  manles,  18  Cal  tl:  si^ 
pllcatiou  to  widow,  42  Cal.  4ti2. 

Married  woman— not  to  be  administratrix,  sec.  1370. 

§  1353.  No  executor  of  an  executor  shall,  as  such,  be 
authorized  to  administer  on  the  estate  of  the  first  testator, 
but  on  the  death  of  the  sole  or  surviving  executor  of  any 
last  will,  letters  of  administration  with  the  will  annexed, 
of  the  estate  of  the  first  testator;  left  unadministered, 
must  be  issued. 

Executor  of  an  executor— claim  cannot  be  presented  to,  OS  CaL  fin. 

Letters  of  administrafion  with  will  annexed— see.  1356. 

§  1354.  Where  a  person  absent  from  the  State,  or  a 
minor,  is  named  executor — if  there  is  another  executor 
who  accepts  the  trust  and  qualifies— the  latter  may  have 


4A5  EXXOUTOBS  ASD  ADMIN18TBATOBS.  §§  ISSS^-GO 

letters  testamentary  and  administer  the  estate  until  the 
return  of  the  absentee  or  the  majority  of  the  minor,  who 
may  then  be  admitted  as  joint  executor.  If  there  is  no 
otlier  executor,  letters  of  administration  with  tho  will 
annexed  must  be  granted ;  but  the  court  may,  in  its  dis- 
cretion, revoke  them  on  the  return  of  the  absent  execu- 
tor, or  the  arrival  of  the  minor  at  the  age  of  majority. 

§  1355.  'When  all  the  executory  named  are  not  ap- 
pointed by  the  court,  those  appointed  have  the  same  au- 
tlioritv  to  perform  all  acts  and  discharge  the  trust,  re- 
quired by  the  will,  as  effectually  for  every  purpose  as  if  all 
'were  appointed  and  should  act  together;  where  there  are 
tiYo  executors  or  administrators,  the  act  of  one  alone  shall 
be  effectual,  if  the  other  is  absent  from  the  state,  or  la- 
borin|(  under  any  legal  disability  from  serving,  or  if  he 
has  ^Tven  his  coexecutor  or  coadministrator  authority  in 
writing,  to  act  for  both;  and  where  there  are  more  than 
two  executors  or  administrators,  the  act  of  a  majority  is 
valid. 

Bemalnder  of  ezdcnton  aoting<^where  some  IncaiMicltated,  etc., 
tec.  1425. 

Ooezecntor  not  acting— not  entitled  to  show  of  commlnlons,  24 
Oal.«.  ^ 

Joint  anthority— sec.  15. 

Authority  of  execntors— before  quaUfyiog,  Civil  Code,  tec.  1373:  bo- 
fore  letters  revoked,  sec.  1428:  powers,  etc,  generally,  sec  1581  et  teq.i 
removals,  etc,  sec.  1438  e4  teq» 

§  1356.  Administrators  with  the  will  annexed  have 
the  same  authority  over  the  estates  which  executors 
named  in  the  will  would  have,  and  their  acts  are  as  effect- 
ual for  all  purposes.  Their  letters  must  be  signed  by  the 
clerk  of  the  court,  and  bear  the  seal  thereof. 

Anthority  of  executors— sec.  ISSSn. 

Administrators  with  the  will  annexed— «ame  power  si  executor, 
12  CsL  438:  may  maintain  conversion,  29  CaL  507. 

ABTICLE  n. 

FOBX  OF  LBTTBB8. 

11308.  Fonn  of  letters  testamentary. 
1361.  Form  of  letters  of  administration  with  the  wlU  anneied. 
^62.  Form  of  letters  of  administration. 

§  1360.  Letters  testamentary  must  be  substantially  in 
the  following  form:  State  of  California,  county,  or  city 

and  conntv,  of .    The  last  will  of  A.  B.,  deceased,  a 

copy  of  which  is  hereto  annexed,  having  been  proved  and 
recorded  in  the  Superior  Court  of  the  county,  or  city  and 
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county,  of  — r>  CD.,  who  is  named  therein  as  such,  is 
hereby  appointed  execator.    Witness,  G.  H.,  clerk  of  the 

Superior  Court  of  the  county,  or  city  and  county,  of , 

with  the  seal  of  the  court  affixed,  the day  of ,  a. 

D.  18 — .    (Seal.)    By  order  of  the  court    Q.  H.,   derk. 
[In  effect  April  16th,  1880.] 
Seal—required,  sec.  83,  subd.  2 :  of  eonrts,  generally,  eecs.  I47-15S. 

§  1361.  Letters  of  administration,  with  the  vriU  an- 
nexed, must  be  substantially  in  tlie  following  form :  State 

of  California,  county,  or  city  and  county,  of .    The 

last  will  of  A.  B.,  deceased,  a  copy  of  which  is  hereto  an- 
nexed, having  been  proved  and  recorded  in  the  Sux>^rior 

Court  of  the  county,  or  city  and  county,  of ,  and 

there  being  no  executor  named  in  the  will  (or  as  the  case 
may  be),  C.  D.  is  hereby  appointed  administrator  with  the 
will  annexed.    Witness,  Q,  H.,  clerk  of  the  Superior 

Court  of  the  county,  or  city  and  county,  of ,  with  the 

seal  of  the  court  affixed,  the day  of ^  a.  d.  18— 

(Seal.)  By  order  of  the  court.  G.  H.,  clerk.  [In  effect 
April  16th,  1880.] 

See— sec.  1360n. 

§  1362.  Letters  of  administration  must  be  signed  by 
the  clerk,  under  the  seal  of  the  court,  and  substantially 
in  the  following   form:  State  of  California,  county,  or 

-s  _      city  and  county,  of .    C.  D.  is  hereby  appointed  ad- 

ct'^      ministrator  of  the  estate  of  A.  B.,  deceased.   (SeaL)  Wit- 
64  ,H)   ness,  G,  H.,  clerk  of  the  Superior  Court  of  the  county,      j 

,  JOr  city  and  county,  of ,  with  the  seal  thereof  affixed,      I 

the day  of ,  A.  d.  18—.    By  order  of  the  coifrt.      | 

•  G.H.,  clerk.    [In  effect  April  16th,  1880.]    ,  I 

See— sec.  iseon- 

ABTIGLE  HI.  J  | 

LSTTBBS  OV  ADMIiriSTBATION,  TO  WkOX  AKD  THE  OBDXB  DI        j 

WHICH  THEY  AIUI  QSASTTEO. 

S  1365.  Order  of  persons  entlUed  to  administer.  Partner  not  to  admlB> 
lst/6r 
1366.  Preference  of  persons  equally  entitled. 
13G7.  In  discretion  of  court  to  appoint  administrator,  wbea. 
13G8.  When  minor  entitled,  who  appointed  administrator. 

1369.  Wlio  are  incompetent  to  act  as  administrators. 

1370.  Married  woman  not  to  be*administratrix. 
1366      ' 

ccp  §  3365.  Administration  of  the  estate  of  a  person  dy* 

97  340     iQg  intestate  must  be  granted  ta  some  one  or  more  of 

y7  428     tije  persons  hereinafter  mentioned,  the  relatives  of  the 

deceased  being  entitled  to  administer  only  when  they  are 

1 365    ^^^^^^^^  ^^  succeed  to  his  personal  estate,  or  some  portion 

,nn^P     1366    1363  ^   1366  '   ,«r- 
100  80     ccD      COD     ccp      1365 
..  103  588   l^»«4r>5  108  488     ccp 


BXEC0TOB8  AMD  ADU1NIBTBATOE9.     §§  1366-7 

■otl  and  they  are,  respectivelj,  entltiud  tbereto  In  the 
lOlio^vlng  order: 

1.  Xlie  surTivinghnsbaad  oi  wifa,  or  same  competent 
peirson  wLom  be  or  Bbe  may  request  to  have  appointed; 

2.  Tbocliildren; 

3.  Tbe  tatber  or  motteri 

4.  Tlio  brotliers; 
^       5.    Tbeaistera; 

■       6.  ThograDdcbildren; 

7.  Tlio  next  of  kia  entitled  to  Bliare  in  the  diatribatlon 
I  ot  tlie  estate; 
5       8.   The  public  odminiatcator; 
1       O.  The  crBditora; 
1        10.  Any  person  legally  competent. 
i       If  the  clecedeD(  whs  a  member  of  a  partueiship  at  the 
^  time  of  liiadecease,  tlia  aurvlvinff  partner  must  innocaae 
!   bo    appointed  ailniiniBtrator  of  Iiia  estate.      [Approved 
B   April  iHt.  187a.] 
l|  '     SacUon  not  appUcable— to  sdmlnlatnitor  nltli  nlll  Bnneiea,  tS  CM. 

catitl«d  to  admiBiattT—aaMA,  aurtielng  iailMHidoricifi 
muiilty  ntoperty, civil Cotle.sei.HUli  nCs'  ""■  ■■"— ^"- 
w.  .^^-.-esiilent  widow  iHWcirert  i ....--*--.  . 


icoinmuiilty  ntoperty.civllCotle.sei.HUli  nCfiUfiil:  iioiuiiiet 
i-reslilent  widow  ureferreil  to  nnbUo  KdinlnlMratoT,  Hr.  1*.  Rep. 

a  to  huabaiiil  do  not  mtaUlab  Ilia  msrltsl  relathHn,  Hf.  P.  B^ih  Wt. 


[ruamDUMT^  nomlneo  prelcired  Id  <-reiIltar.  UT. 


otbreierred 


sed  by  nomluee  ot  iioii-reslilent  czeru 

tared  to  namliiea  of  lulopteit  eaa.  My 

SnlKl.  W.Anvall't'-prniHu.tle. 

ol  tuvtber,  coinpeCeaC  14  Cot 


S  1366.  Of  several  peracDS  claiming  and  erinally 

titled  tr>  administer,  males  must  be  preferrLil  to  females, 
and  relatives  of  tbe  whole  to  those  of  the  half  blood. 

fl367.  "WTien  there  are  several  persons  oqnallf  e: 
sd  to  tbe  administration,  the  court  may  grant  letters  to 
one  or  more  of  them;  and  ivbeo  a  creditor  is  claimina 
letters,  tbe  court  may,  in  its  discretion,  at  tbe  request  of 
axiother  creditor,  grant  letters  to  any  other  person  legally 
competent. 

Oredlton  diipaUng— dlscreUon  ol  «ouit>  U  CaL  sn. 


1368. 

ccp  " 

97  429 


1368 

80  :m 

1369 

eep 

54  216 
08  450 
64  22S 
72  165 
80  .'^83  ■ 

1369 

ccp 
97  429 

2369 
,  ccp 

104  624 
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1399 


1371 

ccp 

100    80 


§  1368.  If  any  person  entitled  to  administration  isj 
minor,  letters  must  be  granted  to  his  or  lier  guardian,  ~ 
any  other  person  entitled  to  letters  of  administration, 
tiie  discretion  of  the  court. 

Guardian  of  mi&or-«ec8. 372,  S73,  and  notes;  sees.  1747, 1790. 

Persons  entitled  to  administer-sec.  1365.  and  note. 

§  1369.  Ko  i)er8on  is  competent  or  entitled  to  senre  8»{ 
;  administrator  or  administratrix  who  is :      ^^ 
"    1.  Under  the  age  of  majority;  ccp 

^    2.  Not  a  bona  fide  resident  of  the  State;    iw  *^° 

3.  Convicted  of  an  infamous  crime ; 

4.  Adjudeed  by  the  court  incompetent  to  execute  the 
duties  of  toe  trust  by  reason  of  drunkenness,  improvi- 
dence,  or  want  of  understanding  or  integrity.  [Approved 
AprU  1st,  187«.] 

Persons  incompetent  to  administer— JITo  discretion,  to  exclade,  SI 
Gal.  47ft.  Subd.  1,  Minor,  sec.  1968.  Subd.  2,  Nonresident,  nominee  of, 
when  preferred,  M7*  P*  Bep.  179.  Subd.  4,  W€mt  </  under§tandiMg,2i 
Cal.  476. 

§  1370.  A  married  woman  must  not  be  appointed  ad- 
inmistratrix.  When  an  unmarried  woman  appointed 
administratrix  marries,  her  authority  is  extinguished. 

[Amendment  approved  February  13th,  1872.  —  $  66. 
When  any  unmarried  woman  who  shall  have  been  ap- 
pointed administratrix,  shall  marry,  her  marriage  shall 
extinguish  her  authority  as  such  administratrix.  Ad- 
ministration shall  not  be  granted  to  a  married  woman.] 
HAaxrled  woman  as  ezeontriz-4ec.  1352. 

ABTICLB  IT. 
PBTITIOir  VOB  LBTTSBSfAND  AOTIOV  THBRaOV. 

1371.  Applications,  how  made. 
I  1372.  When  granted. 

1373.  Notice  of  application. 

1374.  Contesting  applications. 

1375.  Hearing  or  application. 

1376.  Evidence  of  notice. 

1377.  Grant  to  any  applicant. 

S  1378.  What  proofs  must  be  made  before  granting  letters  of  admlnls* 

tratfou.  * 

S  1379.  Letters  may  be  granted  to  others  than  those  entitled. 

§  1371.  Petitions  for  letters  of  administration  mnst 
be  in  writing,  signed  by  the  applicant  or  his  counsel,  and 
filed  with  the  clerk  of  the  court,  stating  the  facts  essen- 
tial to  f^ve  the  court  jurisdiction  of  the  case,  and  when 
known  to  the  applicant,  he  must  state  the  names,  nfles, 
and  residence  oi  the  heirs  of  the  decedent,  and  the  Tsuue 
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and  character  of  the  property.    If  the  jurisdictional  facts 
existed,  but  are  not  fully  set  forth  in  the  petition,  and 
are  after^v^ard  proved  in  the  course  of  administration,  , 
the  decree  or  order  of   administration  and  subsequent    i-S^i 
proceedings  are  not  void  on  account  of  such  want  of   ^^^^yy 
Jurisdictional  averments.  Z^  ?£^ 

Stating  the  jurisdictional  facta-4S  to  right  to  administer,  28  CaL 
Jffi :  residence  of  decedent,  7  CaL  215;  17  Cal.  233;  19  Cal.  188. 
Value  of  the  propert jr^held  not  JurlBdictlonal  fact,  28  CaL  182. 

Jurisdiction  of  the  case— where  not  sui&clent  basis  for.  My.  P.  Rep. 
^08. 

Froceedingk  not  void— for  want  of  jurisdictional  averments,  33  Cal. 

§  1372.  Letters  of  administration  may  be  granted  by 
the  court  at  any  time  appointed  for  the  hearing  of  the 
application,  or  at  any  time  to  which  the  hearing  is  con- 
tinued or  postponed.    [In  effect  April  16th,  1880.J 

§  1373.  "When  a  petition  praying  fcfr  letters  of  admin-    '  /  \  V. 
istratioQ  is  filed,  the  clerk  must  give  notice  thereof  by 
causing  cotices  to  be  posted   in  at  least  three  public    f   - 
places  in  the  county,  one  of  which  must  be  at  the  place    I 
where  the  court  is  held,  containing  the  name  of  the  de- 
cedent, tlie  name  of  tbe  applicant,  and  the  time  at  which 
the  application  will  be  heard.   Such  notice  must  be  given 
I  at  least  ten  days  before  the  hearing.  [In  effect  April  16th,    - 
1880.] 

Posting  notices— compare,  sec  1303. 

I     §  1374.  Any  person  interested  may  contest  the  peti- 

,  tion,  by  filing  written  opposition  thereto,  on  the  ground 

54  of  the  incompetency  of  toe  applicant,  or  may  assert  his 

own  rights  to  the  administration,  and  pray  that  letters  be 

issued  to  himself.    In  the  latter  case  the  contestant  must 

^lo  a  petition  and  give  the  notice  required  for  an  original 

4  petition,  and  the  court  must  hear  tne  two  petitions  to- 
'   gether. 

Incompetency  of  the  applicant— sec.  1369. 

5  Assert  his  own  rights— persons  entitled  to  administer,  sec.  1865. 

9  §  1375.  On  the  hearing,  it  being  first  proved  that 
Jotice  has  been  given  as  herein  required,  the  court  must 
hear  the  allegations  and  proofs  of  the  parties,  and  order 
the  issuing  of  letters  of  administration  to  the  party  best 
entitled  thereto. 

^of  of  notice— compare,  sec.  1308:  conclusive  evidence,  sec.  1376. 

Hear  the  proofs,  etc.— see  sec.  1378:  testimony  admissible,  7  Cal.  215. 

Order  the  issuance  of  letters— otherwise,  no  authority,  34  Cal.  464. 
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§  1376.  An  entry  in  tlie  minntes  of  the  court,  that 
the  reqnired  proof  was  made  and  notice  Rivcn«  shall  be 
conclusive  evidence  of  the  fact  of  such  notice. 

Entrj  in  the  minntos—wlkeii  insnfflclent,  7  CaL  234. 

§  1377.  Letters  of  administration  must  be  granted  to 
any  applicant,  though  it  appears  that  there  are  other  per- 
is? 7    B0°9  Laving  better  rights  to  the  administration,  Wnen 
ccp      such  persons  fail  to  appear  and  claim  the  issuing  of  letters 
50  410    to  themselves. 

Other  persons  baring  better  rights— may  procare  revocatlan,  see 
sees.  13S9-13S8. 
Failure  to  appear,  etc.-^  waiver  of  right*  16  CaL  161. 

§  1378L  Before  letters  of  administration  are  granted 
on  the  estate  of  any  person  who  is  represented  to  have 
died  intestate,  the  fact  of  his  dying  intestate  must  be 
proved  by  the  testimony  of  the  applicant  or  others,  and 
the  court  may  also  examine  anv  other  person  concemiog 
the  time,  place,  and  manner  of  his  death,  the  place  of  his 
residence  at  the  time,  the  value  and  character  of  his 
property,  and  whether  or  not  the  decedent  left  any  will, 
and  may  compel  any  person  to  attend  as  a  witness  for 
that  purpose. 

Place  of  residence— of  alleged  intestate,  testimony  admtaibte,  7 
Cal.  219. 

1379         Witness— compelling  attendance  of,  sec  1985  et  uq,s  creditor  nay 
cop      be.  My.  P.  Bep.  202. 

§  1379.  Administration  may  be  granted  to  one  Cr  more 
'  competent  persons,  although  not  otherwise  entitled  to  the 
1379  same,  at  the  written  request  of  the  person  entitled,  liled 
-%^o±-  ^°  *^^®  court.  When  the  person  entitled  is  a  non-resident 
•^  !-:*'*  of  the  State,  affidavits,  taken  ex  parte  before  any  officer 
'  ?)  420  authorized  by  the  laws  of  this  State  to  take  acknowledg- 
57  H-2  ments  and  administer  oaths  out  of  fhis  State,  may  be 
\s\\  409  received  as  prima  facie  evidence  of  the  identity  of  the 
()4  22S  party,  if  free  from  suspicion,  and  the  fact  is  established 
72  166     to  the  satisfaction  of  the  court.  [In  effect  April  IGth,  1880.] 

Section  applicable— only  where  vacancy,  25  Cal.  S88. 
1 3  79         Discretion  of  the  court— where  will,  My.  P.  Bep.  181. 
('Cp  Request  of  persdn  entitled— party  appointed  at.  My.  P.  Bep.  89, 18S; 

£l  3/0       16  Cat.  161:  28  CaL  186:  but  when  public  administrator  prefeRed,8ee 
^  i29        M  CaL  243. 

Proof  of  identity— AAdaTlts,  sees.  200&-2015:  depositions  oat  of  the 
State,  sees.  2024-2028:  prima  facie  evidence,  sec.  1833. 
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AETICLEY. 
SSVOOATIOH  OF  LETTERS  AND  PBOOEEDIiraS  THBAXFOB. 

$  1983.  BevocatfoD  of  letters  of  administration. 

I  1334.  When  petition  filed,  citation  to  issue. 

f  138S.  Hearing  of  petition  for  re  vocation. 

1  1386.  Prior  riglits  of  relatives  entitles  them  to  revoke  prior  letters. 

§  X383.  When  letters  of  administration  have  been     ' 
granted  to  any  other  person  than  the  surviving  husband 
or  wife,  child,  father,  mother,  brother,  or  sister  of  the  in-      p^^ 
testate,  any  one  of  them  who  is  competent,  or  any  compe-     ^  ;^ 
tent  person  at  the  written  request  of  any  one  of  them,     72  iee 
may  obtain  the  revocation  of  the  letters,  and  be  entitled 
,   to  the  administration,  by  presenting  to  the  court  a  petition     1384 
praying  the  revocation,  and  that  letters  of  administration     ^cep 
may  be  issued  to  him.    [In  effect  April  16th,  1880.] 

Oompetent— 23  Cal.  476;  persons  incompetent,  sees.  1369, 1370. 

At  written  request— compare  Bequest  ov  Peiison  Entitled,     1385 
sec.  1379» :  before  amdt.  1880,  nominee  not  appointed,  25  Cal.  585.  ecp 

Revocation  of  the  letter8--grantlng  fresh  letters,  effects,  49  GaL  505:     56  327 
incumbent  on  court,  23  GaL  476. 

1386 

§  1384.  When  such  petition  is  filed,  the  clerk  must,  in      ecp 
addition  to  the  notice  provided  in  section  thirteen  hundred     m  827 
and  seventy-three,  issue  a  citation  to  the  administrator  to     78  587 
appear  and  answer  the  same  at  the  time  appointed  for  the 
hearing.    [In  effect  July  1st,  1874.]  1383 

Citation— to  administrator,  23  Cal.  479 :  generally,  sees.  1707-1711.        ,    cop 


56  827 
72    24 


§  1385.  At  the  time  appointed,  the  citation  having 
been  duly  served  and  returned,  the  court  must  proceed 
to  hear  the  allegations  and  proofs  of  the  parties;  and  if 
the  right  of  the  applicant  is  established,  and  he  is  compe- 
tent, letters  of  administration  must  be  granted  to  him, 
and  the  letters  of  the  former  administrator  revoked. 

Hearing  and  appointment— 23  Cal.  480. 

§  1386.  The  surviving  husband  or  wife,  when  letters 
of  administration  have  been  granted  to  a  child,  fathe:, 
brother,  or  sister  of  the  intestate ;  or  any  of  such  Tela- 
tives,  when  letters  bave  been  granted  to  any  other  of 
them,  mav  assert  his  prior  right,  and  obtain  letters  of  ad* 
ministration,  and  have  the  letters  before  granted  rovol^d 
in  the  manner  prescribed  in  the  three  preceding  sections. 


84  110 
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ABTICLB  VI. 
OATR8  Ain>  BOKDS  OV  EXBOUTORS  AJSTD  ADHimBTBATOBS,  3BT& 

S  1387.  Administrator  or  executor  to  take  oath.   Letters  and  boud  tfr 
be  recorded. 

S  1388.  Bond  of  administrators,  form  and  requirements  of. 

§  1389.  Additional  bonds,  when  required. 

f  1330.  Condition  of  bonds. 

S  1391.  Each,  or  more  tlian  one  administrator,  to  give  separate  bonds. 

S  1392.  Several  recoveries  may  be  bad  on  same  bond. 

§  1393.  Bonds,  and  lustiflcation  of  sureties  on.   Must  be  approyed. 

I  1394.  Citation  and  requirements  of  Judge  on  deficient  bond.   Addi- 
tional security.  ' 

S  1395.  Bight  ceases,  wlien. 

S  1396.  Wnen  bond  may  be  dispensed  with. 

$  1397.  Petition  showing  failing  sureties  and  asUng  for  further  bonds. 

$  1398.  Citation  to  executor,  etc.,  to  show  cause  against  such  appliea> 
tion. 

§  1399.  Further  security  may  be  ordered. 

S  1400.  Neglecting  to  obey  order. 

S  1401.  Suspending  powers  of  executor,  etc. 

S  1402.  Further  security  ordered  without  application  of  party  in  lii> 

S  1403.  Belease  of  sureties. 

c  1404   New  sureties.  * 

g  1405!  Neglect  to  give  new  sureties  forfeits  letters. 
S  1406.  Application  to  be  determined  out  of  term  time. 
S  1407.  Liability  on  bond. 

§  1387.  Before  letters  testamentary  or  of  administra- 
tion are  issued  to  the  executor  or  administrator,  he  must 
take  and  subscribe  an  oatb  before  some  officer  authorized 
to  administer  oatbs,  that  he  will  perform,  according  to 
law,  the  duties  of  executor  or  administrator,  which  oath 
must  be  attached  to  tlie  letters.  All  letters  testamentary 
and  of  administration  issued  to,  and  all  bonds  executed 
by,  executors  or  administrators,  with  the  affidavits  and 
certificates  thereon,  must  be  forthwith  recordecl.by  the 
clerk  of  the  court  having  jurisdiction  of  the  estates,  in 
books  to  be  kept  by  him  in  his  office  for  that  purpose. 

^^^        §  1388.  Every  person  to  whom  letters  testamentary  or 

A0^^V28  of  administration  are  directed  to  issue,  must,  before  re- 
ceiving  them,  execute  a  bond  to  the  State  of  California, 

1338       vdth  two  or  more  sufficient  sureties,  to  be  approved  by  the 
ccp       Superior  Court,  or  a  judge  thereof.    In  form,  the  bond 

112  267  must  be  joint  and  several,  and  the  penalty  must  nut  be 
less  than  twice  the  value  of  the  personal  property,  and 
twice  the  probable  value  of  the  annual  rents,  profits,  and 
issues  of  real  property  belonging  to  the  estate,  whicli  val- 
ues must  be  ascertained  by  the  Superior  Court,  or  a  judge 
thereof,  by  examining  on  oath  the  party  applying,  and 
any  other  persons.  [In  effect  April  16th.  1880.J 
State  of  Oalifomia— executed  to,  compare,  6  Cal.  632. 


J 
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Snreties-Becs.  1393, 1394, 1397-1400, 1403, 1404, 1407. 

Approved  by  judge--at  chambers,  sec.  166. 

Bond— <;ondltIon  of.  ^ec.  1390 :  separate,  when,  sec.  1391 ;  recovery  on, 
sees.  1302. 14U7:  uot  required,  when,  sec.  1396:  further  security,  sees. 
1389. 1394-1402:  Stands  as  undertaking  on  appeal,  sec.  970:  undertakings 
senerally.  sec.  841f». 

Amount  of  bond— when  no  review  of  action  fixing,  28  Cal.  182. 

Doable  the  value  of  the  personal  property— My.  P.  Hep.  239. 

§  1389.  The  Superior  Court,  or  a  judge  thereof,  must 
require  an  additional  bond  whenever  the  sale  of  any  real    - 
estate  belonging  to  an  estate  is  ordered;  but  no  such  ad- 
ditional bond  must  be  required  when  it  satisfactorily 
Appears  to  the  court  that  the  penalty  of  the  bond  given 
before  receiving  letters,  or  of  any  bond  given  in  place     13^9 
thereof,  is  equal  to  twice  the  value  of  the  personal  prop-      eep 
erty  remaining  in  or  that  will  come  into  the  possession  of    50  ;i09 
the  executor  or  administrator,  including  the  annual  rents, 
profits,  and  issues  of  real  estate,  and  twice  tlio  probable     1391 
amount  to  be  realized  on  the  sale  of  the  real  estate    -^^P^ 
ordered  to  be  sold.    [In  effect  April  16th,  1880.]  ^^  '-•^ 

Additional  bond— objection  to  confirmation  of  sale,  because  sureties 
.    Insolvent,  50  Cal.  3U8:  nuty  also  be  required  of  public  administrator, 
sec.  1727. 

§  1390.  The  bond  must  be  conditioned  that  the  execu- 
tor or  administrator  shall  faithfully  execute  the  duties  of 
the  trust  according  to  law. 

Conditions  of  tho  bond— no  breach  of,  5  Cal.  443.  * 

Duties  of  the  trust— see  sec.  1581  et  teq. 

§  1391.  When  two  or  more  persons  are  appointed  ex- 
ecutors or  administrators,  the  Superior  Court,  or  a  judge 
thereof,  must  require  and  take  a  separate  bond  from  each 
of  them.    [In  effect  April  IGth,  1880.] 

§  1392.  The  bond  shall  not  be  void  upon  the  first  re- 
covery, but  may  be  sued  and  recovered  upon  from  time 
to  time,  by  any  person  aggrieved,  in  his  own  name,  until 
the  whole  penalty  is  exhausted. 

Sned  npon— Joining  defendants,  sec.  383. 

In  his  own  name— party  beneficially  Interested,  sec.  367  and  notes. 

Penalty— sees.  1388, 1399. 

Kind  of  money— payable  under  bond,  sec.  1407. 

§  1393.  In  all  cases  where  bonds  or  undertakings  are 
required  to  be  given,  under  this  title,  the  sureties  must 
justify  thereon  in  the  same  manner  and  in  like  amounts 
as  required  by  section  ten  hundred  and  fifty-seven  of  this 
Code,  and  the  certificate  thereof  must  be  attached  to  and 
filed  and  recorded  with  the  bond  or  undertaking.    All 
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such  boDds  and  undertakings  mnst  be  approved  by 
judge  of  the  Superior  Court  before  being  filed  or  recorded.] 
[In  effect  April  IGtii,  1880.] 

Approved  by  judge— at  cliambers.  sec.  166. 
.  Examination  of  sureties— when  qualifications  questioned,  sec.  K 

§  1394.  Before  the  judge  approves  any  bond  requiredj 
under  this  title,  and  after  its  approval,  he  may,  of  his  ownf 
motion,  or  upon  the  motion  ot  any  person  int-erested  in 
the  estate,  supported  by  affidavit  that  the  sureties,  or. 
some  one  or  more  of  them,  are  not  worth  as  much  as  ther 
have  justilied  to,  order  a  citation  to  issue  requiring  sucnj 
sureties  to  appear  before  him  at  a  designated  time  and 
place,  to  be  examined  touching  their  property  and  it»i 
value;  and  the  judge  must,  at  the  same  time,  cause  a 
notice  to  be  issued  to  the  executor  or  administrator  re- 
quiring liis  appearance  on  the  return  of  the  citation;  and 
on  its  return  he  may  examine  the  sureties  and  such  wi^ 
nesses  as  may  be  produced,  touching  the  property  of  tlio 
sureties  and  its  value;  and  if,  upon  such  examination,  he 

1394        is  satisfied  that  the  bond  is  insufScient,  he  must  require 

ccp  suflScient  additional  security.    [In  effect  April  16th,  1880.] 

72    24  Oitations-secs.  1707-1711. 

1 396  Additional  security— effect  of  failure  to  give,  in  time,  sec.  1395. 

.jcp  §  X395.  If  sufScient  security  is  not  given  within  the 

^   -"       time  fixed  by  the  judge's  order,  the  right  of  such  executor 

or  administrator  to  the  administration  shall  cease,  and 
/  the  person  next  entitled  to  the  administration  on  the 

estate,  who  will  execute  a  suf&cient  bond,  must  be  ap- 

X)ointed  to  the  administration 

§  1396.  When  it  is  expressly  provided  in  the  will  that 
no  bond  shall  be  required  of  the  executor,  letters  testa- 
mentary may  issue,  and  sales  of  real  estate  be  made  and 
conlirmed  without  any  bond,  unless  the  court,  for  good 
cause,  require  one  to  be  executed;  but  the  executor  may 
at  any  time  afterward,  if  it  appear  from  any  cause  nec- 
essary or  proper,  be  required  to  file  a  bond,  as  in  other 
cases.     [Tu  effect  July  1st,  1874.] 

Bond  subsequently  required— sec.  1401  not  In  conflict  with  this 
section,  see  53  Cal.  19. 

§  1397.  Any  person  interested  in  an  estate  may,  by 
verified  petition,  represent  to  the  Superior  Court,  or  a 
judge  thereof,  that  the  sureties  of  the  executor  or  admin- 
istrator thereof  have  become,  or  are  becoming,  insolvent, 
or  that  they  have  removed,  or  are  about  to  remove,  from 
the  State,  or  that  from  any  other  cause  the  honA  is  in- 
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itifficient,  and  ask  that  fujrther  security  be  required.    [In 
effect  April  16th,  1880.] 
Ask  fxuther  Becniity— court  may,  sec.  1402. 

§  X398.  If  the  court,  or  a  judge  thereof,  is  satisfied 
that  tlie  matter  requires  investigation,  a  citation  must  be 
issued  to  the  executor  or  administrator,  requiring  him  to 
api>ear,  at  a  time  and  place  to  be  therein  specilied,  to 
bLow  cause  why  he  should  not  give  further  security. 
The  citation  must  be  served  personally  on  tlje  executor 
or  administrator,  at  least  five  days  before  the  return  day. 
If  he  has  absconded,  or  cannot  be  found,  it  may  be  served 
"by  leaving  a^copy  of  it  at  his  place  of  residence,  or  by 
Buch  publication  as  the  court  or  a  judge  thereof  may  or- 
der.    [In  effect  April  16th,  1880.] 

§  1399.  On  the  return  of  the  citation,  or  at  such  other 
time  as  the  judge  may  appoint,  he  must  proceed  to  hear 
the  proofs  and  allegations  of  the  parties.  If  it  satisfac- 
torily appears  that  the  security  is  from  any  cause  insuffi- 
cient, he  may  make  an  order  requiring  the  executor  or 
administrator  to  give  further  security,  or  to  file  a  new 
;  bond  in  the  usual  form,  within  a  reasonable  time,  not 
less  than  five  days. 

§  14O0.  If  the  executor  or  administrator  neglects  to 
comply  with  the.  order  within  the  time  prescribed,  the 
I  judge  must,  by  order,  revoke  his  letters,  and  his  authority 
)  must  thereupon  case. 

,  §  1401.  When  a  petition  is  presented,  praying  that  an 
executor  or  administrator  be  required  to  give  further  se- 

)  curity,  or  to  give  bond,  where  by  the  terms  of  the  will  no 
'bond  was  originally  required,  and  it  is  alleged  on  oath 
that  the  executor  or  administrator  is  wasting  the  property 
of  the  estate,  the  judge  may,  by  order,  suspend  his  powers 
until  the  matter  can  be  heard  and  determined. 

Saspension  of  executor— until  bond  given,  not  in  conflict  nvith  sec. 
1396;  53  Cal.  19. 

§  1402.  When  it  comes  to  his  knowledge  that  the  bond 
of  any  executor  or  administrator  is  from  any  cause  in- 
sufficient, the  judge,  without  any  application,  must  cause 
him  to  be  cited  to  appear  and  show  cause  why  he  should 
not  give  furt.her  security,  and  must  proceed  thereon  as 
upon  the  application  of  any  person  interested.  [In  effect 
A.pril  16th,  1»80.J 

§  1403.  "When  a  surety  of  any  executor  or  adminis- 
trator i^esires  to  be  released  from  responsibility  on  ac- 
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'   count  of  future  acts,  lie  may  make  application  to  tfacj 
Superior  Court,  or  a  judge  thereof,  for  relief.    The  conilj 
or  judge  must  cause  a  citation  to  the  executor  or  adminis- 
trator to  be  issued,  and  served  personally,  requiring  bim 
to  appear  at  a  time  and  place  to  be  therein  specilied,  and 
to  give  other  security.     If  he  has  absconded,  left,  ot 

1403  removed  from  the  State,  or  if  he  cannot  be  found,  aftet 
ri^^o  ^"®  diligence  and  inquiry,  service  maybe  made  as  pro- 
79  9V  vided  iu  section  one  tnousand  three  hundred  and  ninety- 
'-   "^^     eiglit.    llneflfectAprillCth,  1880.J 

1 404  Sureties  released,  vhen^by  change  in  trust  estate,  53  GaL  45L 

(S^SjQ  §  1404.  If  new  sureties  be  given  to  the  satisfaction  of 
tlie  judge,  he  may  thereupon  make  an  order  that  tbe 
sureties  wlio  applied  for  relief  shall  not  be  liable  on  their 
bond  for  any  subsequent  act,  default,  or  misconduct  of 
the  executor  or  administrator. 

§  1405.  If  the  executor  or  administrator  neglects  or 
refuses  to  give  new  sureties,  to  the  satisfaction  of  the 
judge,  on  the  return  of  tbe  citation,  or  within  such  rea- 
sonable time  as  the  judge  shall  allow,  unless  the  surety 
making  the  application  shall  consent  to  a  longer  exten' 
sion  of  time,  the  court  or  judge  must,  by  order,  revoke 
his  letters. 

fl405.  The  applications  authorized  by  the  nine  pre- 
ing  sections  01  this  chapter  may  be  heard  and  deter- 
mined at  any  time.  All  orders  made  therein  must  be 
entered  upon  the  minutes  of  the  court.  [In  effect  April 
16th,  ISSO.J 

§  1407.  The  liability  of  principal  and  sureties  upon 

the  bond  of  any  executor,  aaministrator,  or  guardian, 'is 

1407      in  all  cases  to  pay  in  the  kind  of  money  or  currency  in 

ccp       which  the  principal  is  legally  liable.    [In  effect  July  Ist, 

■'^"""     1874.] 

ARTICLE  Vn. 
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Special  AnMimsTBAToas  and  their  powbbs  Aim  Dnrns. 

S  1411.  Special  administrator,  when  appointed. 

1412.  Special  letters  niay  be  issued  oiU  of  term  time. 

1413.  Pruf  ei>eiice  given  to  persons  entitled  to  letters. 

1414.  Special  administrator  to  give  bond  and  take  oath. 

1415.  Duties  of  special  administrator. 

1416.  Wben  letters  testamentary  or  of  administration  aregmnted, 
special  administrator's  powera  cease. 

S  1417.  Special  administrator  to  render  accotmt. 

§  1411.  When  there  is  delay  in  granting  letters^|;e8ta- 
mentary  or  of  administvatiou  from  any  cause,  oriwhen 

86%        1*^^  1411 

°"    'o  ccp  ccp 
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»ucb  letters  are  granted  irregularly,  or  no  sufficient  bond 
is  liled  as  required,  or  when  no  application  is  made  for 
Bach  letters,  or  wlien  an  executor  or  administrator  dies, 
or  is  suspended,  or  removed,  the  Superior  Court,  or  a 
judge  thereof,  must  appoint  a  special  administrator  to 
collect  and  take  charge  of  the  estate  of  the  decedent  in 
"Whatever  county  or  counties  the  same  may  be  found,  and 
to  exercise  such  other  powers  as  may  be  necessary  for  the 
preservation  of  the  estate;  or  he  may  direct  the  public  ad- 
,  ministrator  of  his  county  to  take  charge  of  the  estate.  [In 
effect  April  IGth,  1880.1 

§  14X2.  The  appointment  may  be  made  at  any  time, 
■■  and  without  notice,  and  must  be  made  by  entry  upon  the 
'  minutes  of  the  court,  specifying  the  powers  to  be  exer- 
cised by  the  administrator.    Upon  such  order  being  en- 
tered, and  after  the  person  appointed  has  given  bond,  the 
clerk  must  issue  letters  of  administration  to  such  person 
\  in  conformity  with  the  order.    [In  effect  April  16th,  1880.] 
Oath  and  bond— see  sec.  1414. 

§  1413.  In  making  the  appointment  of  a  special  admin- 
istrator, the  court  or  judge  must  give  preference  to  the 
person  entitled  to  letters  testamentary  or  of  administra- 
tion, but  no  appeal  must  be  allowed  from  the  appoint- 
ment.    [In  effect  April  16th,  1880.] 

Person  entitled  to  letters— sec.  1365  et  teq, 

§  1414.  Before  any  letters  issue  to  any  special  admin- 
istrator, he  must  give  bond  in  such  sum  as  the  court  or 
judge  may  direct,  with  sureties  to  the  satisfaction  of  the 
court  or  judge,  conditioned  for  the  faithful  ])erformance  of 
his  duties;  and  lie  must  take  the  usual  oath,  and  have 
the  same  indorsed  on  his  letters.  [In  effect  April  16th, 
1880.) 

Oath  and  bond  of  administrator,  etc.— see  sees.  1387-1407. 

§  1415.  The  special  administrator  must  collect  and  pre- 
serve for  the  executor  or  administrator,  all  the  goods, 
chattels,  debts,  and  effects  of  the  decedent ;  all  incomes, 
rents,  issues,  and  profits,  claims,  and  demands  of  the  es- 
tate; must  take  the  charge  and  management  of,  enter 
upon,  and  preserve  from  damage,  waste,  and  injury,  the 
real  estate;  and  for  any  such  and  all  necessary  purposes 
may  commence  and  maintain  or  defend  suits  and  other 
legal  proceedings  as  an  administrator:  he  may  sell  such 
perishable  property  as  the  court  may .  order  to  be  sold, 
and  exercise  such  other  powers  as  are  conferred  upon  him 
by  hislppointment,  but  in  no  case  is  he  liable  to  an  action 
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count  of  future  acts,  lie  may  make  application  to  thtt 
Superior  Court,  or  a  judge  thereof,  for  relief.  The  court 
or  judge  must  cause  a  citation  to  the  executor  or  adminis- 
trator to  be  issued,  and  served  personally,  requiring  liixn 
to  appear  at  a  time  and  place  to  be  therein  specilied,  and 
to  give  other  security.  If  he  has  absconded,  left,  or 
removed  from  the  State,  or  if  he  cannot  be  found,  af tes 
due  diligence  and  inquiry,  service  may  be  made  as  pro- 
vided iu  section  one  thousand  three  hundred  and  ninel^v^- 
eiglit.  I  In  effect  April  16th,  1880.  J 
Soreties  released,  when— by  change  in  tmst  estate,  53  CsL  4&L 

§  1404.  If  new  sureties  be  given  to  the  satisfaction  of 
the  judge,  he  may  thereupon  make  an  order  that  tbe 
sureties  who  applied  for  relief  shall  not  be  liable  on  theLr 
bond  for  any  subsequent  act,  default,  or  miscondact  of 
tbe  executor  or  administrator. 

§  1405.  If  the  executor  or  administrator  neglects  or 
refuses  to  give  new  sureties,  to  the  satisfaction  of  the 
judge,  on  the  return  of  tbe  citation,  or  within  such  rea- 
sonable time  as  the  ^udge  shall  allow,  unless  the  surety 
making  the  application  shall  consent  to  a  longer  exten- 
sion of  time,  the  court  or  judge  must,  by  order,  revoke 
his  letters. 

fl405.  The  applications  authorized  by  the  nine  pre- 
ing  sections  of  this  chapter  may  be  heard  and  deter- 
mined at  any  time.  All  orders  made  therein  must  be 
entered  upon  the  minutes  of  the  court.  [In  effect  April 
16th,  1880.] 

§  1407.  The  liability  of  principal  and  sureties  upon 
the  bond  of  any  executor,  aaministrator,  or  guardian, 'is 
in  all  cases  to  pay  in  the  kind  of  money  or  currency  in 
which  the  principal  is  legally  liable.  [In  effect  July  Ist, 
1874.] 

ARTICLE  Vn. 

Spicoial  Administilitobs  aitd  theis  powbbs  avd  DUTzas. 

I  UIl.  Special  ftdministrator,  when  appointed. 

§  1412.  Spec'iallettersiiiay  be  issued  out  of  term  time. 

1413.  Preference  given  to  persons  entitled  to  letters. 

14 14.  Special  administrator  to  give  bond  and  take  oath. 

1415.  Duties  of  special  administrator. 

1416.  When  letters  testamentary  or  of  admlnlstntlon  are  granted* 
siicciai  administrator's  powers  cease. 

S  1417.  Special  administi'ator  to  render  accotint. 

§  1411.  When  there  is  delay  in  granting  letters^^sta-      • 
mentary  or  of  administration  from  any  cause,  or^when       i 

1411  •                  in 

ccp           1411  2411 
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sucli  letters  are  granted  irregularly,  or  no  sufficient  bond 
is  iiled  as  required,  or  when  no  application  is  made  for 
sucli  letters,  or  when  an  executor  or  administrator  dies, 
or  is  suspended,  or  removed,  the  Superior  Court,  or  a 
judge  thereof,  must  appoint  a  special  administrator  to 
collect  and  take  charge  of  the  estate  of  the  decedent  in 
■whatever  county  or  counties  the  same  may  be  found,  and 
to  exercise  such  other  powers  as  may  be  necessary  for  the 
pi^eservation  of  the  estate ;  or  he  may  direct  the  public  ad- 
ministrator of  his  county  to  take  charge  of  the  estate.  [In 
effect  April  IGth,  1880.1 

g  14X2.  The  appointment  may  be  made  at  any  time, 
I  antl  without  notice,  and  must  be  made  by  entry  upon  the 
;  minutes  of  the  court,  specifying  the  powers  to  be  exer- 
^  cise<l  by  the  administrator.    Upon  such  order  being  en- 
tered, and  after  tlie  person  appointed  has  given  bond,  the 
clerk  must  issue  letters  of  administration  to  such  person 
in  conformity  with  the  order.    [In  effect  April  16th,  1880.] 
Oath  and  bond— see  sec.  1414. 

I  §  X413.  In  making  the  appointment  of  a  special  admin* 
istrator,  the  court  or  judge  must  give  preference  to  the 
'  person  entitled  to  letters  testamentary  or  of  administra- 
»  tion,  but  no  appeal  must  be  allowed  from  the  appoint- 
)  ment.  [In  effect  April  16th,  1880.] 
Person  entltied  to  letters— sec.  1365  et  seq, 

§  X414.  Before  any  letters  issue  to  any  special  admin- 
istrator, he  must  give  bond  in  such  sum  as  the  court  or 
judge  may  direct,  with  sureties  to  the  satisfaction  of  the 
court  or  judge,  conditioned  for  the  faithful  ])erformance  of 
his  duties;  and  he  must  take  the  usual  oath,  and  have 
the  same  indorsed  on  his  letters.  [In  effect  April  16th, 
1880.) 

Oath  and  bond  of  administrator,  etc.— see  sees.  1387-1407. 

g  1415.  The  special  administrator  must  collect  and  pre- 
d  serve  for  the  executor  or  administrator,  all  the  goods, 
chattels;  debts,  and  effects  of  the  decedent ;  all  incomes, 
rents,  issues,  and  profits,  claims,  and  demands  of  the  es- 
tate; must  take  the  charge  and  management  of,  enter 
ux>OQ,  and  preserve  from  damage,  waste,  and  injury,  the 
real  estate;  and  for  any  such  and  all  necessary  purposes 
may  commence  and  maintain  or  defend  suits  and  other 
legal  proceedings  as  an  administrator:  he  may  sell  such 
perishable  property  as  the  court  may .  order  to  be  sold, 
and  ei^rcise  such  other  powers  as  are  conferred  upon  him 
by  hisvppointment,  but  in  no  case  is  he  liable  to  an  action 
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by  any  creditor  on  a  claim  against  the  decedent.    [In 
feet  April  16tb,  1880.] 

Special  administrator— powers  as  to  salts,  M  Cal.  290:  aD^ed  < 
versiou  by,  50  Cal.  G16. 

§  1416.  When  letters  testamentary  or  of  administi 
tion  on  the  estate  of  the  decedent  have  been  granted,  t 
*  powers  of  the  special  administrator  cease,  and  he  mn 
lorthwith  deliver  to  the  executor  or  administrator  all  tl 
property  and  effects  of  the  decedent  in  his  hands; 
the  executor  or  administrator  may  prosecute  to  final  jud 
ment  any  suit  commenced  by  the  special  administrator. 

§  1417.  The  special  administrator  must  render  an 
1*1'^  count,  on  oath,  of  his  proceedings,  in  a  like  manner 
f  S^'^l      other  administrators  are  required  to  do. 

Account  of  administrator,  etc.— s^c.  1623  et  seq* 

ARTICLE  Vni. 

Wills  Foxtkd  after  Lettebs  of  ADamnsTUATiov  Gbahti 
AND  Miscellaneous  Psovisiohs. 


S  1423.  On  proof  of  will,  after  grant  of  letters  of  administration, 

tors  rovolcecl. 
I  1424.  Power  of  executor  in  sucli  a  case. 
I  1425.  Remaining  administrator  or  executor  to  continue  wben 

colieaprues  are  disqualified. 
c  1426.  Who  to  act  wlienali  acting  are  incompetent.  ,_ 

i  1427.  Executor  or  administrator  may  resign,  wlien.  Ck>nrttoapp(A 

successor.    Liability  of  outffoer. 
\  1428.  All  acts  of  executor,  etc.,  valiu  until  his  power  is  reroked. 
I  142».  Transcript  of  court  minutes  to  be  evidence. 

§  1423.  If,  after  granting  letters  of  administration  (M 
the  ground  of  intestacy,  a  will  of  the  decedent  is  dal; 
proved  and  allowed  by  the  court,  the  letters  of  adminw 
tration  must  bo  revoked,  and  the  power  of  the  adminii' 
trator  ceases,  and  he  must  render  an  account  of  his  ad* 
ministration  within  such  time  as  the  court  shall  direct. 

Letters  must  be  revoked— but  formal  remoyal  unnecessary,  49  Gd* 

497. 

Account  of  administration—sec.  G22  et  $eq. 

§  1424.  In  such  case,  the  executor  or  the  administrator 
with  the  will  annexed  is  entitled  to  demand,  sue  for,  re- 
cover  and  collect  all  the  rights,  goods,  chattels,  debts  and 
effects,  of  the  decedent  remaining  unadministered,  and 
may  prosecute  to  final  judgment  any  suit  commenced  b7 
the  administrator  before  the  revocation  of  his  letters  (» 
administration. 
Inventory  and  collection  of  decedent's  efibots— sees.  14#-1453. 
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§  X425.  In  case  any  one  of  several  executors  or  admin* 
istrators  to  whom  letters  are  granted^  dies,  becomes  luna- 
tic, is  convicted  of  an  infamous  crime,  or  otherwise  be« 
comes  incapable  of  executing  the  trust,  or  in  case  the       ^ 
letters  testamentary  or  of  administration  are  revoked  or    i*^^ 
annulled,  with  respect  to  any  one  executor  or  administra-    ^ q^<?ss 
tor,  the  remaining  executor  or  administrator  must  proceed    "   "  ' 
to  complete  the  execution  of  the  will  or  administration.        i4ie6 

§  14*26.  If  all  such  executors  or  administrators  die  or     ^g^oss 

become  incapable,  or  the  power  and  authority  of  all  of 

them  is  revoked,  the  court  must  issue  letters  of  adminis-     i49'7 

tration,  with  the  will  annexed  or  otherwise,  to  the  widow       ccp 

,  or  next  of  kin,  or  others,  in  the  same  order  and  manner      70  84^- 

aa  is  directed  in  relation  to  original  letters  of  administra-      'j^  ^^ 

tion.     The  administrators  so  £U)pointed  must  give  bond  in       ^ 

the  like  penalty,  with  like  sureties  and  conditions,  as 

hereinbefore  required  of  administrators,  and  shall  have 

the  like  power  and  authority.    [In  effect  April  16th,  1880.] 

Itetters  of  administration— order  and  manner  of  granthig,  sec.  1365 
et  teq. :  with  will  annexed,  sec.  13M;  32  CaL  436. 

Oath  and  bond— sees.  1387-1407. 

Power  and  anthoritf— sec.  1581  et  seq, 

§  1427.  Any  executor  or  administrator  may,  at  any 
time,  by  writing,  filed  in  the  Superior  Court,  resign  his 
appointment,  having  first  settled  his  accounts  and  deliv- 
ered up  all  the  estate  to  the  person  whom  the  court  shall 
appoint  to  receive  the  same.  If,  however,  by  reason  of 
any  delays  in  such  settlement  and  delivering  up  of  the 
estate,  or  for  any  other  cause,  the  circumstances  of  the 
estate  or  the  rights  of  those  interested  therein  require  it, 
the  court  may,  at  any  time  before  settlement  of  accounts 
and  delivering  up  of  the  estate  is  completed,  revoke  the 
letters  of  such  executor  or  administrator,  and  appoint  in 
his  stead  an  administrator,  either  special  or  general,  in 
the  same  manner  as  is  directed  in*  relation  to  original 
letters  of  administration.  The  liability  of  the  outgoing 
executor  or  administrator,  or  of  the  sureties  on  his  bond, 
shall  not  be  in  any  manner  discharged,  released,  or  af- 
fected by  such  appointment  or  resignation.  [In  effect 
April  16th,  1880.] 

feaomptiona-as  to  reslgmition,  etc.,  on  collateral  attack  on  pro* 
eeeOings,  28  Cal.  183. 

Resignation  not  at  will— of  administrator,  10  Cal.  116;  20  Cal.  288. 

Compensation— where  administrator  resigns,  3  Cal.  287;  5  CaL  437. 

Settled  his  acconnts— acceptance  Improper  before,  10  Cal.  110. 

DeliTored  up  estate— to  person  appointed,  5  CaL  437. 

CODB  CrV.  PS00.-4O. 
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§§  1428-31  EXECUTORS  AND  ADMIXISTBATOBS. 

§  1428.  All  acts  of  an  executor  or  administrator, 
such,  before  the  revocation  of  bis  letters  testamentary 
of  administration,  are  as  valid  to  all  intents  and  pi 
as  if  such  executor  or  administrator  had  continued^lai 
fully  to  execute  the  duties  of  his  trust. 

Ezecntor  de  son  tort^t  common  law,  17  Cal.  183:  now 
obsolete.  50  Cal.  888. 

§  1429.  A  transcript  from  the  minutes  of  the  coi 
showing  the  appointment  of  aiiy  i)erson  as  executor 
administrator,  together  with  the  certificate  of  the  cl4 
under  his  hand  and  the  seal  of  his  court,  that  such 
has  given  bond  and  been  qualified,  and  that  letters 
mentary  or  of  administration  have  been  issued  to 
and  have  not  beeu  revoked,  shall  have  the  same  effect 
evidence  as  the  letters  themselves. 

Letters  and  bond  recorded— sec.  1387. 

ABTIGLE  IX. 

DiSQUALIFXOATIOS  OF   JUDOSS  AKD    TttAKflVBBS  OF 

TKATIOKS. 

5  1430.  "When  Judge  not  to  act. 

S  1431.  Judge  ueinff  disqualified,  proceedings  to  be  transfexred.  «&A 

where 
S  1432.  Transfer  not  to  change  right  to  administer.  Betraosf er,  how 

made. 
S  1483.  When  proceedings  to  be  returned  to  original  court 

§  1430.  No  will  shall  be  admitted  to  probate,  or  letteis ' 
testamentary  or  of  administration  granted,  before' any 
judge  who  is  interested  as  next  of  kin  to  the  decedent,  or 
as  a  legatee  or  devisee  under  the  will,  or  when  he  is  named 
as  executor  or  trustee  in  the  will,  or  is  a  witness  thereto, 
or  is  in  any  other  manner  interested  or  disqualified  from 
acting.    [In  effect  April  16th,  1880.] 

Judge  interested  in  estate— disqualifled,  where  agent  for  heirs,  37 
Cal.  190:  where  interested  in  a  sale  of  the  realty,  Tracy  v.  Colby,  June 
nth,  1880, 5  Pac.  C.  L.  J.  534. 

§  1431.  When  a  petition  is  filed  in  the  Superior  Court 
praying  for  admission  to  probate  of  a  will,  or  for  ^ranting 
letters  testamentary  or  of  administration,  or  when  pro- 
ceedings are  pending  in  the  Superior  Court  for  the  settle- 
ment of  an  estate,  and  there  is  no  judge  of  said  court 
.    qualified  to  act,  an  order  must  be  made  transferring  the 
0^'  '  ^proceeding  to  the  Superior  Court  of  an  adjoining  county; 
;/and  the  clerk  of  the  court  ordering  the  transfer  must 
^>  transmit  to  the  clerk  of  the  court  to  which  the  prooeedmg 
is  ordered  to  be  transferred,  a  certified  copy  of^the  order. 
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Knd  all  the  papers  on  file  in  his  o£Sc6  in  tbe  proceeding; 
ind  thereafter  the  court  to  which  the  proceeding  is  trans- 
ferred shall  exercise  the  same  authority  and  jurisdiction 
Dver  the  estate,  and  all  matters  relating  to  the  adminis- 
tration thereof,  as  if  it  had  original  jurisdiction  of  tbe 
estate.     [In  effect  April  16th,  1880.]  • 

Change  of  renne— to  obtain  impartial  trial,  15  Gal.  220;  37  Cal.  190; 
16  GaL  245:-  generally,  sees.  397-398. 

§  1432.  The  transfer  of  a  proceeding  from  one  court  to 
another,  as  provided  for  in  tbe  preceding  section,  shall 
not  alEect  the  right  of  any  person  to  letters  testamentary 
or  of  administration  on  the  estate  transferred,  but  the 
same  persons  are  entitled  to  letters  testamentary  or  of 
administration  on  the  estate,  in  the  order  hereinafter  pro- 
vided.   If,  before  the  administration  is  closed  of  &ny  es- 
tate BO  transfCTred  as  herein  provided,  another  person  is 
elected  or  appointed,  and  qualified  as  judge  of  the  court 
wherein  sucli  proceeding  was  originally  commenced,  who 
is  not  disqualified  to  act  in  the  settlement  of  the  estate, 
and  the  causes  for  which  the  proceeding  was  transferred 
no  longer  exist,  any  person  interested  in  the  estate  may 
have  me  proceeding  returned  to  tbe  court  from  which  it 
was  originally  transferred,  by  filing  a  petition  setting 
iorth  these  fact9,  and  moviug  the  court  therefor.    [In  ef- 
fect April  16th,  1880.] 

§  1433,  On  bearing  tbe  motion,  if  the  facts  required  by 
the  preceding  section  to  be  set  out  in  the  petition  are  sat- 
isfactorily shown,  end  it  further  appears  to  tbe  court  that 
the  convenience  of  parties  interested  would  be  pro- 
moted by  such  change,  tbe  judge  must  make  an  order 
transferring  the  proceeding  back  to  tbe  court  where  it 
was  originally  commenced;  and  tbe  clerk  of  tbe  court  or- 
(lering  the  transfer  must  transmit  to  the  clerk  of  tbe  court 
in  which  tbe  proceeding  was  originally  commenced,  a 
certified  copy  of  the  order,  and  all  the  original  papers  on 
filo  in  his  office  in  the  proceeding;  and  tbe  court  where 
the  proceeding  was  originally  commenced  shall  thereafter 
have  jurisdiction  and  power  to  make  all  necessary  orders 
and  decrees  to  close  up  tbe  administration  or  the  estate, 
lln  effect  April  16tb,  1880.] 


§§  1436-9  KXEetrroBS  and  aduikistbatobs. 


1436 

ccp 
99    221 


1436 

ccp 

61  ir>t 

70  344 
8?  586 

1437 

ccp 
70  Mi 

1438 

ccp 

70  344 


ABTICLE  X. 

Behotals  akd  SuGBmiBiosB  nr  Cb&taik  Casss. 

i  1436.  Suspension  of  powers  of  executor. 

1 1497.  Execntor  to  bAve  notice  of  his  suspensi<m,  and  to  be  cited  to  ap- 
pear. 
{1498.  Any  party  Interested  may  appear  on  hearing. 
1439.  Notice  to  absconding  execntors  and  administrators. 
1440.  May  compel  attendance. 

§  1436.  Whenever  a  judge  of  a  Superior  Court  lias 
reason  to  believe,  from  his  own  knowledge,  or  from  cred- 
ible information,  that  any  executor  or  administrator  has 
wasted,  embezzled,  or  mismanaged,  or  is  about  to  waste 
or  embezzle  the  property  of  the  estate  committed  to  bis 
cbargei  or  has  conunitted  or  is  about  to  commit  a  fraud 
upon  the  estate,  or  is  incompetent  to  act,  #r  has  penna- 
nentlv  removed  from  the  State,  or  has  wrongfully  neg- 
lected the  estate,  or  has  long  neglected  to  perform  any 
act  as  such  executor  or  administrator,  he  must,  by  an  or- 
der entered  upon  the  minutes  of  the  court,  suspend  the 
powers  of  sucii  executor  or  administrator,  until  the  mat- 
ter is  investigated.    [In  effect  April  16th,  1880.] 

Miscondact  of  execntor-as  to  Inventory,  sec.  1450:  as  to  exUblt 
and  account,  sees.  1626, 1630. 

Suspension  of  executor,  etc—done  at  chambers,  sec.  166:  disere- 
tlon,  6  Cal.  666. 

§  1437.  When  such  suspension  is  made,  notice  thereof 
must  be  given  to  the  executor  or  administrator,  and  lie 
must  be  cited  to  appear  and  show  cause  wli^  his  letters 
should  not  be  revoked.  If  he  fail  to  appear  m  obedience 
to  the  citation,  or,  if  appearing,  the  court  is  satisfied  that 
there  exists  cause  for  his  removal,  his  letters  must  be  re- 
voked, and  letters  of  administration  granted  anew,  as  the 
case  may  require. 

§  1438.  At  the  hearing,  any  person  interested  in  the 
estate  may  appear  and  file  his  allegations  in  writing, 
showing  that  the  executor  or  administrator  should  be  re- 
moved; to  which  the  executor  or  administrator  may  de- 
mur or  answer,  as  hereinbefore  provided.  The  is$ues 
raised  must  be  heard  and  determined  by  the  court. 

As  hereinbefore  provided— demurring  or  answering,  compare  see. 

Determined  by  the  court— My.  P.  Bep.  68. 

§  1439.  If  the  executor  or  administrator  has  absconded 
or  conceals  himself,  or  has  removed  or  absented  himself 
from  the  State,  notice  may  be  given  him  of  the  pendency 
of  the  proceedings  by  publication,  in  such  manner  as  the 
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court  may  direct,  and  the  court  may  proceed  upon  such 
notice  as  if  the  citation  had  been  personally  served. 
Oompare— flee.  1630. 

§  1.440.  In  the  proceedings  authorized  by  the  preceding 
sections  of  this  article,  for  the  removal  of  an  executor  or    144^ 
administrator,  the  court  may  compel  his  attendance  by  at-     c^,*" 
tacliment,  and  may  compel  him  to  answer  questions,  on  6i  1^ 
oath,  touching  his  administration,  and,  upon  his  refusal  as  ^k; 
so  to  do,  may  commit  him  until  he  obey,  or  may  revoke 
his  letters,  or  both. 

OoxnpeUing  obedience—compare,  sees.  1627,  1628:  as  to  contempt, 
see  sees.  1209, 1219. 


§§  1443-4  EFFECTS  OF  DECEDENTS.  IH 


CHAPTEE  IV. 

OF  THE  INVBNTOR'Sr  AND  COUjBCTION  OF 
THB  EFFECTS  OF  DECEDENTS. 

AST.    I.    IirVEirTORY,  AFPBAISBMXirT,  AKD  POSSESSION  OF  £S- 
•  TATE. 
IL    EKBEZZLEVEKT   AlTD   SUBBEin:>BB  OF  PBOPEBTT  OF 

Estate. 

ABTIGLE  I. 
IirTBVTOBT,  APPBAIBBMENT,  AKD  POSSBSBXON  OF  ESTATE. 

1443.  Inventory  to  be  returned,  Including  tUe  homestead. 

1444.  Appraisement  and  pay  of  appraisers. 

1445.  Oath  of  appraisers  and  inventory,  how  made. 

1446.  Inventory  to  account  for  moneys.   If  all  money,  no  appraise 
inent  necessary. 

il447.  Effect  of  naming  a  debtor  executor. 
1448.  Discbarge  or  bequest  of  debt  against  executor. 
1449.  To  make  oath  to  inventory. 
g  1450.  Letters  may  be  revoked  for  neglect  of  administrator. 
5  1451.  Inventory  of  after-discovered  property. 
8  1453.  Administrator  and  executor  to  possessreal  and  nersonal  estate. 
S  1453.  Executor  or  administrator  to  deliver  real  estate  to  heirs  or 
devisees  at  the  end  of  ten  months,  unless  there  are  debts  to 
be  satisfied* 

1443        §  1443.  Every  executor  or  administrator  must  make 
ccp      aiid  return  to  the  court,  witliin  tliree  months  after  bis  ap-   i 
g6  oio  \  pointment,  a  true  inventory  and  appraisement  of  all  the  J 
'  estate  of  the  decedent,  including  the  homestead,  if  any,  ] 
^  AM.^    which  has  come  to  his  possession  or  knowledge.   [In  effect  .i 
ctp      Aprilieth,  1880.]  S 

100  168       Within  three  months— amdt  1880:  previously  at  first  term  after 
appointment  t  but  as  to  abolitiou  of  terms,  see  sec.  79ff. 

u^3  Inventory— when  unnecessary,  1  Cal.  488:  receivable  at  cbamberSi 

ccp  sec.  166:  estoppel  as  to.  My.  P.  Rep.  203:  is  not  basis  of  commissions. 

\n  395        43  Cal.  543. 

§  1444.  To  make  the  appraisement,  the  court,  or  a 
judge  thereof,  must  appoint  three  disinterested  persons, 
(any  two  of  whom  may  act)  who  are  entitled  to  receive  a 
reasonable  compensation  for  their  services,  not  to  exceed 
live  dollars  per  day,  to  be  allowed  by  the  court  or  judge. 
The  appraisers  must,  with  the  inventory,  file  a  verified 
account  of  their  services  and  disbursements.  If  any  part 
of  the  estate  is  in  any  other  county  than  that  in  wLicii 


I 
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letters  issnetl,  appraisers  thereof  may  be  appointed,  either 
by  tlie  court  or  judge  haviug  jurisdiction  oi  the  estate,  or 
by  tlie  court  or  judgfe  of  such  otlier  county,  on  request  of 
tbe  court  or  judge  having  jurisdiction,  [in  effect  April 
16tli,  1880.] 

Appraisen^duty  as  to  homestead,  sees.  1476,  1486:  appointed  nt 
diambers,  sec.  166. 

§  1445.  Before  proceeding  to  the  execution  of  their 
duty,  the  appraisers,  before  any  officer  authorized  to  ad- 
minister oaths,  must  take  and  subscribe  an  oath,  to  be 
attached  to  the  inventory,  that  they  will  truly,  honestly, 
and  impartially  appraise  the  property  exhibited  to  them,     1446 
according  to  the  best  of  their  knowledge  and  ability.     .^^P 
Tbey  must  then  proceed  to  estimate  and  appraise  the    JnS  SS* 
proi>erty ;  each  article  must  be  set  down  separately,  with 
tbe  value  thereof  in  dollars  and  cents,  in  figures,  opposite 
to  tbe  articles,  respectively;  the  inventory  must  contain 
-  all  the  estate  of  the  decedent,  real  and  personal,  a  state- 
ment of  all  debts,  partnerships,  and  other  interests,  bonds, 
mortgages,  notes,  and  other  securities  for  the  payment  of 
money  belonging  to  tbe  decedent,  specifying  the. name  of 
the  debtor  in  each  security,  the  date,  the  sum  originally 
payable,  the  indorsements  thereon,  (if  any)  with  their 
dates,  and  the  sum  which,  in  the  judgment  of  the  ap- 
praiser, may  be  collected  on  each  debt,  interest,  or  secu- 
rity; the  inventory  must  show,  so  far  as  the  same  can  be 
ascertained  by  the  executor  or  the  administrator,  what 
portion  of  the  property  is  community  property,  and  what 
portion  is  the  separate  property  of  the  decedent. 

§  1446.  The  inventory  must  also  contain  an  account  of 
allmoneys  belonging  to  the  decedent  which  have  come  to 
the  hands  of  the  executor  or  administrator;  and  if  none, 
the  fact  must  be  so  stated  in  the  inventory.  If  the  whole 
estate  consists  of  money,  there  need  not  bo  an  appraise- 
ment, but  an  inventory  must  be  made  and  returned  as  in 
other  cases. 

(7      §  1447.  The  naming  of  a  person  as  executor  docs  not 
'P    thereby  discharge  him  from  any  just  claim  which  the 
^  testator  has  against  him^  but  the  claim  must  be  included 
in  the  inventory,  and  the  executor  is  liable  for  the  same, 
as  for  so  much  money  in  his  hands,  when  the  debt  or  de- 
mand becomes  due. 

§  1448.  The  discharge  or  bequest  in  a  will,  of  any  debt 
or  demand  of  the  t^tator  against  the  executor  named, 
or  any  other  person,  is  not  valid  against  the  creditors  of 
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the  Superior.Gourt,  or  a  judge  thereof,  on  oath,  that  stnyl 
person  is  suspected  to  have  concealed,  embezzled,  snmi;-] 
gled,  conveyed  away,  or  disposed  of  any  moneys,  ^oods 
or  chattels  of  the  decedent,  or  has  in  his'  possession  or 
knowledge  any  deeds,  conveyances,  bonds,  contracts,  or 
other  writings,  which  contain  evidences  of  or  tend  to  dis- 
close the  right,  title,  interest,  or  claim  of  the  decedent  to 
any  real  or  personal  estate,  or  any  claim  or  demazul,  or 
any  lost  will,  the  said  court  or  judge  may  cite  sucli  per- 
son  to  appear  before  such  court,  and  may  examine  bini  on 
oath  upon  the  matter  of  such  complaint.    If  such  persoi; 
is  not  in  the  county  where  the  decedent  dies,  or  ^vhere 
letters  have  been  granted,  he  may  be  cited  and  examined 
either  before  the  Superior  Court  of  the  county  wheire  he 
is  found,  or  before  the  Superior  Court  of  the  county 
where  the  decedent  dies,  or  where  letters   havo   been 
granted.    But  if,  in  the  latter  case,  he  appears  and  is 
found  innocent,  his  necessary  expenses  must  be  allowed 
him  out  of  the  estate.    [In  effect  April  16th,  1880.] 

Section  inapplicable— to  transactions  after  death  of  decedent,  ICy. 
P.  Rep.  99. 

§  1460.  If  the  person  so  cited  refuses  to  appear  and 

submit  to  an  examination,  or- to  answer  such  interro^- 

1460     tories  as  may  be  put  to  him,  touching  the  matters  of  the 

ccp     complaint,  the  court  may,  by  warrant  for  that  iJurpose, 

105  604  commit  him  to  the  county  jail,  there  to  remain  in  close 
custody  until  ho  submits  to  the  order  of  tho  court,  or  is 
.discharged  according  to  law.  If,  upon  such  examina- 
tion, it  appears  that  ho  has  concealed,  embezzled,  smug- 
gled, conveyed  away,  or  disposed  of  any  moneys,  goods, 
or  chattels  of  the  decedent,  or  that  he  has  in  his  possession 
or  knowledge  any  deeds,  conveyances,  bonds,  contracts, 
or  other  writings  containing  evidences  of  or  tending  to  dis- 
close tho  right,  title,  interest,  or  claim  of  the  decedent  to 
any  real  or  personal  estate,  claim,  or  demand,  or  any  lost 
will  of  the  decedent,  the  court  may  make  an  order  re- 
quiring such  person  to  disclose  his  kno\*ledge  thereof  to 
the  executor  or  administrator,  and  may  commit  him  to 

1460    the  county  jail,  there  to  remain  until  the  order  is  com- 
cep      plied  with,  or  he  is  discharged  according  to  law;  and  all 

58  415   such  interrogatories  and  answers  must  be  in  writing, 

61  154  signed  by  the  party  examined,  and  filed  in  the  court. 

71  271  fp^Q  order  for  such  disclosure  made  upon  such  examina- 
tion shall  bo  prima  facie  evidence  of  the  right  of  the  ex- 
ecutor or  administrator  to  such  property  in  any  action 
brought  for  the  recovery  thereof;  and  any  judgment  re- 
covered therein  must  be  for  double  tho  value  of  the  prop- 
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srtry  as  assemed  by  the  court  or  jury,  or  for  return  of  the  * 

property  and  damages  in  addition  thereto,  equal  to  the 
sralue  of  such  i)roperty.    In  addition  to  the  examination 
[>f  the  party,  witnesses  maybe  produced  and  examined 
oxi  either  side.    [In  effect  April  16th,  1880.] 
Oontempt-Hsec«.  1209, 1319. 

§  3.461.  The  Superior  Court,  or  a  judge  thereof,  upon 
tlie  complaint,  on  oath,  of  any  executor  or  administrator,      i46i 
may  cite  any  person  who  has  been  intrusted  with  any        ^^.p 
part  of  the  estate  of  the  decedent  to  appear  before  such      58  4i5 
;  court,  and  require  him  to  render  a  full  Account,  on  oath,      61  154 
\  of  any  moneys,  ^oods,  chattels,  bonds,  accounts,  or  other    ;  76  269 
property  or  papers  belonging  to  the  estate,  which  hare 
come  to  his  possession  in  trust  for  the  executor  or  ad- 
:  ministrator,  and  of  his  proceedings  thereon;  and  if  the  ' 
'  i>erson  bo  cited  refuses  to  appear  and  render  such  ac- 
count the  court  may  proceed  against  him  as  provided  in 
the  preceding  flection.    [In  effect  April  leth,  1880.] 


'./am.3>t 


§§  1464-5  PBOVISION  FOB  FAMILY. 


CHAPTER  V. 

OF  THB  PROVISION    FOR   THE    SX7PF0BI| 
OF  THE  FAMHiY,  AND  OF  THE 
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▲RT.    I.    OF  THB  PBOTISION  FOB  THE  SUPFO&T  OF  THB  FUt 
ILY. 
IL    Of  THB  H0MB8TBAD. 

ARTICLE  L 
OF  THB  PBOVISION  FOB  THB  SUFPOBT  OF  THB  FjJOLY. 

{  1494.  Wldowand  minor  children  may  remain  In  deeed6nt'!8lioiise,e(e| 
S  1465.  All  nroperty  exempt  from  execution  to  be  set  apart  for  uMii 
family. 

il466.  May  make  extra  allowance. 
1467.  Payment  of  allowance.  ^^ 

1468.  Property  set  apait,  how  apportioned  between  widow  and  eUI' 
dren. 
S  1469.  Estate  less  than  fifteen  hundred  dollars  to  go  to  wife  and  child; 
those  less  than  three  thousand  to  be  summarily  admiBlS' 
tered. 
1 1470.  When  all  property  to  go  to  children. 

^j^.p         §  1464.  When  a  person  dies,  leavinfi:  a  widow  or  minoj 

100  no  children,  the  widow  or  children,  until  letters  are  granted 

lua  r)U8  and  the  inventory  is  returned,  are  entitled  to  remain  in 

possession  of  the  homestead,  of  all  the  wearing  apparel 

1464     ^^  ^^'^  family,  and  of  all  the  household  furniture  oifb^ 

ccp       decedent,  and  are  also  entitled  to  a  reasonable  provision 

83  325     for  their  support,  to  be  allowed  by  the  Superior  Court,  oi 

a  judge  thereof.    [In  effect  April  16th,  1880.] 

1464         Occupying  homestead— until  letters  granted,  UCaL  41 1  reotfoi'i 
ccp       after  return  of  Inventory,  My.  P.  Rep.  65. 
106  430      Household  furniture— mortgaged,  allotted  to  widow,  Vty,  P.  Be^ 
227. 
Other  person&l  property— widow  has  not  control  of,  29  GaI.{U. 
Brovisions  for  support— of  family,  sees.  1486, 1467. 

-^  1465.  Upon  the  return  of  the  inventory,  or  at  anf 

-^^65  subsequent  time  during  the  administration,  the  court  ntayi 

g^^R     on  its  own  motion,  or  on  petition*  therefor,  set  apart  for  u 

98  ^^   the  use  of  the  surviving  husband  or  wife,  or,  in  case  of 

his  or  her  death,  to  the  minor  cliildren  of  the  decedent, 

all  the  property  exempt  from  e^^ecution,  including  the 

homestead  selected,  designated,  and  recorded;  provM 

ion  .at      j(g  {88 

100  0il7        '"^ 
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Bucli  boxnestead  "was  selected  from  the  common  property,  86  ^* 
or  from  the  separate  property,  of  the  persons  selecting 

or  joining  in  tbe  selection  of  the  same.    If  none  lias  been  .  . ^- 

selected,  designated,  and  recorded,  or  in  case  the  homestead  om, 

was  selected  by  tbo  survivor  out  of  the  separate  property  of  47  ^q 

the  decedent,  the  decedent  not  having  joined  therein,  the  50  541 

court  must  select,  designate,  and  set  apart,  and  cause  to  50  516 

Toe  recorded,  a  homestead  for  the  use  o.f  the  surviving  53  719 

husband  or  wife  and  the  minor  children;  or  if  there  be  ^  '^ 

no  surviving  husband  or  wife,  then  for  the  use  of  the  ^  ^ 

minor  children,  in  the  manner  provided  in  article  two  of  gg  245 

this  chapter,  out  of  the  common  property,  or  if  there  be  '  ^9  4(iQ 

no  common  property,  then  out  of  the  real  estate  belong-  72  594 

ing  to  the  decedent.    [In  effect  April  Kith,  1880.]  78  591 

Homcstdad— nature  of  estate,  3G  Cal.  11:  extent  of  33  Cal.  220;  37  ^  {JJ? 

Cal.  17:) ;  47  Cal.  (M7 :  residence  required,  52  Cal.  ii2d,  (>30 :  wheu  right  not  75  381 

barred.  Oil  Cal.  71*.  76  229 

&«tting  apart  homestead—"  may  "  interpreted  "  shall,"  My.  P.  Rep.  77  614 

88;  45  Cal.  0%:  duty  of  Jmlge,  35  Cal.  310. 320:  45  Cal.  g:G:  lu  the  man-  I  78  476 

ner  provided  by  repeali'd  scctlous,  47  Cal.  70;  50  Cal.  53:):  withdraws  78  4S4 

from  e.stat»,23 Cal.  101 ;  35 Cal. 310;  My.  P.  Rei>. 70,  Wy;  Estato  of  Ituriis,  80    72 

Feb.  -JStli,  UiSO,  5  I'ac.  C.  L.  J.  4'J:  subject  to  hicumbrances,  50  Cal.  544:  so  210 

when  rlj^bt  not  waived,  50  Cal.  385:  torder  of  sale  docs  not  prevent,  51  ui  •>44 

Cal.  5G):  whei*e  widow  marries  ivgalu,  4J  Chi.  64J;  4i  Cal.  2(i5:  where  «,  cda 

Jtaitnerahlp  property,  3)  Cal.  (>(i5:  orcler  must  be  recorded,  sec.  1486'  °;^  '^o 

jarisdictloii,  23  Cal.  417;  but  see  Supbuseded  Couuts,  sec.  76».  ^-^     ^ 
laouey  as  substitute,  not  permitted,  30  Cal.  105. 

Separate  piopbrt/  of  person  selecting,  etc.— amdt.  1880:  compare  1^60 

sec.  1474,  and  50  Cal.  541.  57^459 

§  1466.  If  the  amonnt  set  apart  be  insufficient  for  the  60  650 

1^  support  of  the  widow  an<l  children,  or  eithjir,  the  court  ^7  350 

J  or  a  judge  thereof  must  make  such  reasonable  allowancr  Z^  ^J 
^  out  of  the  estate  us  shal)  bo  necessary  for  the  mainteu- 

anco  of  the  family,  according  to  their  circumstances,  dur-  _ 

ing  the  progress  of  the  settTement  of  the  estate,  which,  ^*?/ 

in  case  of  an  insolvent  estate,  must  not  be  longer  than  0^^438 
0  one  year  after  granting  letters  testamentary  or  of  adminis- 
-  tratiou.    [In  effect  April  IGth,  1880.] 

Familjr  allowance  -  marital  basis  for.  My.  P.  Rep.  1 :  maintenance  ao- 
corOhi^  to  circumstances,  3:>  Cal.  80. 

§  1467.  Any  allowance  made  by  the  court  or  judge,  in  . 

accordance  with  tlie  provisions  of  this  article,  must  bo  i467 

i  ■  paid  in  preference  to  all  other  charges,  except  funeral  ccp 

charges  and  expenses  of  administration;  and  any  such  57  459 

allowance,  whenever  made,  may,  in  the  discretion  of  the  78  683 

^urt  or  judge,  take  effect  from  the  death  of  the  decedent.  - 

*      §  1468.    "When  property  is  set  apart  to  the  use  of  the  r-g 

[Q  UmHy,  in  accordance  with  the  provisions  of  this  chapteir.  ^*JJj 

Ck>DB  Civ.  PBOOviS^l.               1468                    I4fl«  1  86  158 

ccp  «  .   ** 

'  104  100  qJ«P 
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if  the  decedent  left  a  widow  or  BnrriTiDs^  hnsband.  and 
DO  minor  child,  such  property  is  the  property  ot  the 
widow  or  Burviving  husband.  If  the  decedent  left  also  a 
minor  child  or  children,  the  one-half  of  such  property  shall 
belong  to  the  widow  or  surriving  hasband,  and  the  re- 
mainder to  the  child,  or  in  equal  shares  to  the  children,  if 
there  be  more  than  one.  If  there  be  no  widow  or  surviv- 
ing husband,  the  whole  belongs  to  the  minor  child  or 

1468  children.  If  the  property  set  apart  be  a  homestead,  se- 
g^^P..  lected  from  the  separate  property  of  the  deceased,  the 
65  87   court  can  only  set  it  apart  for  a  limited  period,  to  be 

73  5m   designated  in  the  order,  and  the  title  vests  in  the  heirs  of 

74  617   the  deceased,  subject  to  such  order.    [Approved  February 
81680    19th,  1881.] 

8-^   lu       Where  widow  tuu  a  malntenance-eec.  147C. 

^ccn^  g  1469<  If,  upon  the  return  of  the  inventory  of  the 
57  4^g  estate  xif  a  deceased  person,  it  shall  appear  therefrom 
6;^  404  that  tOb  value  of  the  whole  estate  does  not  exceed  the 
64  251  sum  o&9lf  teen  hundred  dollars,  and  if  there  be  a  widow 
or  minor  children  of  the  deceased,  the  court  or  a  judge 
thereof  shall,  by  order,  require  all  persons  interested  to 

1469  Appear  on  a  day  fixed,  to  show  cause  why  the  whole  of 
^n^f'■l^   said  estate  should  not  be  assigned  for  the  use  and  support 

of  the  family  of  the  deceased.  Kotice  thereof  shall  be 
given  and  proceedings  had  in  the  same  manner  as  pro- 
vided in  sections  one  thousand  six  hundred  and  thirty- 
three,  one  thousand  six  hundred  and  thirty-five,  and  one 
thousand  six  hundred  and  thirty-eight  of  this  Code.  If, 
upon  the  hearing,  the  court  finds  that  the  value  of  the 
estate  does  not  exceed  the  sum  of  fifteen  hundred  dollars, 
it  shall,  by  a  decree  for  that  purpose,  assign  for  the  use 
and  support  of  the  widow  ana  minor  children,  if  there  be 
a  widow  and  minor  children,  and  if  no  widow,  then  for 
the  children,  if  there  be  any,  and  if  no  children,  then  for 
the  widow,  the  whole  of  the  estate  after  the  payment  of 
the  expenses  of  the  last  illness  of  the  deceased,  funeral 
charges,  and  expenses  of  administration,  and  there  mnst 
be  no  further  proceedings  in  the  administration,  nnless 
further  estate  be  discovered.  [In  effect  April  16th, 
1880.] 

§  1470.  If  the  widow  has  a  maintenance  derived  from 
her  own  property  equal  to  the  portion  set  apart  to  her  by 
the  preceding  flections  of  this  article,  the  whole  property 
so  set  apart,  other  than  the  homestead,  must  go  to  the 
minor  children.    [In  effect  April  16th,  1880.] 
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ASIICLE  n. 


H.    KUUlofllirTlTOTtobDIDMtaid. 

a.  Sefecua  Biia  wxataed  Uomeecead  ut  oD  to  penon  entitled. 
M    .JoMniiiglleiutobepMUbvBalTBDCeitate. 
n  AKnuen  to  orre  oat  of  the  origlni),  eicEedlni  Qve  tbou- 
_   _uiiadoUanlnvaliu,slioitie)MiHl,uiarepDrt£heBsn:ie. 

^E?     A^iff''*'**"'  lioJoiltywiilDUnorUT,  wUcbnur 
^  I'Vtoln«etCarei»illnnIiieorre]ecHDgttie report  ol  UioBp- 

Tt  nlecMd,  Dlliei  appntlsen  appointed.    If  ualu  n- 

•d.tnrlltloaBDlttQbal)rougbt. 

I  Of  ulTldtiurtbebomealc&a,  wbo  mw  take  >  deed  tbeie- 


62  \iSn 

J»    11 


1"% 
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istead  selected  nod  recorded  prior  ^'  ^4 
leiit  be  returaed  iu  the  inventory  Se  i^ , 
tng  five  thousand  dollars  ia  value.;  ^e  ^f 


§§  1464-5  PBOVISIOir  FOB  FAMILY. 


CHAPTER  V. 

OF  THE  PROVISION    FOR   THE    SUPFORI 
OF  THE  FAMHiY,  AND  OF  THS 


1404 


▲RT.     I.    OF  TnB  PBOTI8ION  FOB  THB  SUPPO&T  OF  TKK  FAM-i 
ILY. 
II.    Of  THB  HOMBSTBAD. 

ABTICLB  L 
OF  THB  PBOVISION  FOB  THB  SXTPPOBT  OF  THB  FAMILY. 

f  1494.  Wldowand  minor  children  may  remain  In  (Ieeedeiit'8bOB9^0te 
S  1465.  All  nroperty  exempt  from  execuUoa  to  be  set  apart  tor  oae  <( 
family. 

il466.  May  make  extra  alloTrance. 
1467.  Payment  of  allowance. 
1468.  Property  set  apart,  how  apportioned  hetwoen  widow  and  eUt 
dren. 
S  1469.  Estate  less  than  fifteen  hundred  dollars  to  gro  to  wife  and  child; 
those  less  than  three  thousand  to  be  summarily  adminls* 
tered. 
1 1470.  When  all  property  to  so  to  children. 


^^,^        §  1464.  When  a  person  dies,  leavinfi:  a  widow  or  minor 

^00  no  children,  the  widow  or  children,  until  letters  are  granterf 

100  <~)'<)H  and  the  Inventory  is  returned,  are  entitled  to  remain  in 

possession  of  the  homestead,  of  all  the  wearing  apparel 

1464     o^  *1'®  family,  and  of  all  tlie  household  furniture  ot  the 

ccp       decedent,  and  are  iilso  entitled  to  a  reasonable  provision 

83  b25     for  their  support,  to  be  allowed  by  the  Superior  Court,  or 

a  judge  thereof.    [In  effect  April  16th,  1880.] 

1464         Occupying  homestead— until  letters  granted,  15  CaL  47:  rent  for, 

ccp       after  return  of  inventory.  My.  P.  Rep.  55. 

106  430      Household  furniture— mortgaged,  allotted  to  widow.  My.  P.  Bep> 
227. 

Other  person&l  property— widow  has  not  control  of,  29  Cal.fiU* 

Provisions  for  support— of  family,  sees.  1466, 1467. 

-^  1465.  Upon  the  return  of  the  inventory,  or  at  any 

*  465  subsequent  time  during  the  administration,  the  court  mayi 

96  ^QQ   ®^  ^^^  ^^^^  motion,  or  on  petition*  therefor,  set  apart  for  loi^ 

9S  4yn    the  use  of  tlie  surviving  liusband  or  wife,  or,  in  esse  ot  j 

his  or  her  death,  to  the  minor  children  of  the  decedent, 

all  the  property  exempt  from  execution,  including  the 

homestead  selected,  designated,  and  recorded;  provided, 

ccp  iwo  • 

100  .524        jQg  655 
100  597        * 
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ABTICLEU. 
OV  THB  HOMSSTSAD. 

1474.  Bights  of  sQiTlyor  to  homestead. 

i47d.   Selectea  and  recorded  homestead  set  off  to  person  entitled. 
Sabsistlng  liens  to  be  paid  by  solvent  estate. 

S  1476.  Appraisers  to  carve  out  of  the  original,  exceeding  five  thou- 
sand dollars  in  value,  a  homestead,  and  report  the  same. 

S  1477.   Beport  of  the  appraisers.   Majority  and  minority,  which  may 
be  conflrmeu. 

S  1478.   Day  to  be  set  for  confirming  or  rejecting  the  report  of  the  ap- 
praisers.  Appeal. 

S  1479.   If  report  rejected,  other  appraisers  appointed.    If  again  re- 
jected, partition  suit  to  be  brought. 

S  1480.   Instead  of  dividing  the  homestead,  who  may  take  a  deed  there- 
of at  appraised  value. 

S  1481.  If  no  homestead  is  selected  and  recorded  prior  to  death  of 
decedent,  one  may  be  petitioned  for. 

S  1483.    Court  to  direct  partition  suit  in  the  District  Court,  when.  Pro- 
ceedings thereon. 

S  1^3.   If  property  is  common  or  separate,  court  to  cause  appraise- 
ment and  admeasurement  to  be  made. 

S  1484.   New  appraisement,  when  ordered,   instead  of  deedinc 
erty  at  appraised  vaJue,  public  sale  to  be  ordered,  wl 

S  1485w    Costs,  to  whom  chargeable.   Persons  succeeding  to  rights  of 
homestead  owners  have  all  their  powers  and  rights. 

S  I486.   Certified  copies  of  certain  orders  to  be  recorded. 


•    ccp^ 
92  37^ 


igprop- 
vnen. 


§  1474.  If  thd  homestead  8elected.l>y  the  husband  and 
wife,  or  either  of  them,  during  thei!r  coverture,  and  re- 
corded while  both  were  living,  was 'selected  from  the 
community  property,  or  from  the  separate  property  of  the 
person  selecting  or  joining  in  the  selection  ot  the  same, 
it  vests,  on  the  death  •of  the  husband  or  wife,  absolutely 
in  the  survivor.    If  the  homestead  was  selected  from  the 
separate  property  of  either  the  husband  or  the  wife,  with- 
out bis  or  her  consent,  it  vests,  on  the  death  of  the  person 
from  whose  property  it  was  selected,  in  his  or  her  heirs, 
subject  to  the  power  of  the  Superior  Court  to  assign  it  for 
a  limited  period  to  the  family  of  the  decedent.    In  either 
case  it  is  not  subject  to  the  payment  of  any  debt  or  liabil- 
ity contracted  by  or  existing  against  the  husband  and 
wife,  or  either  of  them,  previous  to  or  at  the  time  of  the 
death  of  such  husband  or  wife,  except  as  provided  in 
the  Civil  Code.    [In  effect  April,  16th,  1880.  j 

Homestead— generally,  and  setting  apart,  sec.  1465,  notes. 

Separate  property  of  person  selecting,  etc.— amdt.  1880. 

Snrvlvorship  of  homestead— out  of  separate  property,  50  Cal.  539. 
changes  in  Codes,  52  Cal.  294;  before  such  changes,  49  Cal.  198;  and  seo  „<.  i  pa 
4  Cal. 268;  8CaL  507:  14  Cal.J72;  23  Cal.  415;  25  Cal.  114:  81  ^»^   m«.qi-«6  IW* 


1474 

cep 
52  297 
76  641 
79  11 
H)  2(9 
.  81  243 

81  580 

82  10 
S6  442 

1476 

ccp 

54  228 
62  26 
64  78 
fc5  87 
72  547 

79  11 

80  219 

81  580 

83  443 


14'?4  4 

cep 
85  621 


Cal.  526;'3^-f5 


V 

507 


^^7& 


CaL  820;  '36  Cal.  16;  ^7  Cal.  176.' 

•§  1475.    If  the'  homestead  selected  and  recorded  prior     "^^^ 
to  the  death  of  the  decedent  be  returned  in  the  inventory  /  86  122 
appraised  at  not  exceeding  five  thousand  dollars  in  value.!  86  s5o 


1475 


U75 

i06'204  i^f/See 


1469-70  FBOVI8ION  FOB  FAICILT. 

if  the  decedent  left  a  widow  or  BttrviviDs^  hnsband,  wind/ 
DO  minor  child,  such  property  is  the  property  of  the] 
widow  or  surviving  husband.    If  the  decedent  left  also  a' 
minor  child  or  children,  the  one-half  of  such  property  sliall 
belong  to  the  widow  or  surviving  husband,  and  the  re- 
mainder to  the  child,  or  in  equal  shares  to  the  children,  if 
there  be  more  than  one.    If  there  be  no  widow  or  surviv- 
ing husband,  the  whole  belongs  to  the  minor  child  or 
1468  children.    If  the  property  set  apart  be  a  homestead,  se- 
fio%2  ^^^^^^  from  the  separate  property  of  the  deceased,  the 
65  87   court  can  only  set  it  apart  for  a  limited  period,  to  he 

73  593   designated  In  the  order,  and  the  title  vests  in  the  heirs  of 

74  617   the  deceased,  subject  to  such  order.    [Approved  February 
«i  680    19th,  1881.] 

'^   ^^       Where  widow  tuu  a  malntenance-aecllTC. 

\cD^  §  1^9.    If,  upon  the  return  of  the  inventory  of  the 

57  {^  estate^!  a  deceased  person,  it  shall  appear  therefrom 

63  404  that  tUl^  value  of  the  whole  estate  does  not  exceed  the 

64  251  sum  of^teen  liundred  dollars,  and  if  there  be  a  widow 

or  minor  children  of  the  deceased,  the  court  or  a  judge 
thereof  shall,  by  order,  require  all  persons  interested  to 
1 4G9  appear  on  a  day  fixed,  to  show  cause  why  the  whole  of 
,^^\i^,^  said  estate  should  not  be  assigned  for  the  use  and  support 
of  the  family  of  the  deceased.  Kotice  thereof  shall  be 
given  and  proceedings  had  in  the  same  manner  as  pro- 
vided in  sections  one  thousand  six  hundred  and  thirty- 
three,  one  thousand  six  hundred  and  thirty-five,  and  one 
thousand  six  hundred  and  thirty-eight  of  this  Code.  If, 
upon  the  hearing,  the  court  finds  that  the  value  of  the 
estate  does  not  exceed  the  sum  of  fifteen  hundred  dollars, 
it  shall,  by  a  decree  for  that  purpose,  assign  for  the  use 
and  support  of  the  widow  ana  minor  children,  if  there  be 
a  widow  and  minor  children,  and  if  no  widow,  then  for 
the  children,  if  there  be  any,  and  if  no  children,  then  for 
the  widow,  the  whole  of  the  estate  after  the  payment  of 
the  expenses  of  the  last  illness  of  the  deceased,  funeral 
charges,  and  expenses  of  administration,  and  there  must 
be  no  further  proceedings  in  the  administration,  unless 
further  estate  be  discovered.  [In  effect  April  16tb, 
1880.] 

§  1470.  If  the  widow  has  a  maintenance  derived  from 
her  own  property  equal  to  the  portion  set  apart  to  her  by 
the  preceding  sections  of  this  article,  the  whole  property 
so  set  apart,  other  than  the  homestead,  must  go  to  the 
minor  children.    [In  effect  April  16th,  1880.] 
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if  the  decedent  left  a  widow  or  sttrviTiDg  husband,  an^ 
DO  minor  child,  such  property  is  the  property  of  tho 
widow  or  surviving  husband.  If  the  decedent  left  also  sl 
minor  child  or  children,  the  one-half  of  such  property  Bha.ll 
belong  to  the  widow  or  surviving  husband,  and  the  re- 
mainder to  the  child,  or  in  equal  shares  to  the  children,  ±t 
there  be  more  than  one.  If  there  be  no  widow  or  snrvi'v- 
ing  husband,  the  whole  belongs  to  the  minor  child  or 
children.  If  the  property  set  apart  be  a  homestead,  se- 
lected from  the  separate  property  of  the  deceased,  ttie 
court  can  only  set  it  apart  for  a  limited  period,  to  1>e 
designated  in  the  order,  and  the  title  vests  in  the  heirs  of 
the  deceased,  subject  to  such  order.  [Approved  February 
19th,  1881.] 
Where  widow  tuu  a  nuiliiteiuuice-«ec.l47C. 


— ^ «#  ^lu*  invantorv  of  Uie 

tory  of  the  estate  of  a  deceased  r 

the  whole  estate  does  not  eSSii 

widow  or  minor  chUdren  of  thl^^ 

>rder,    require  all  persons   inte^ 

,^^«,^^oIe  of  said  estate  should^ 

ly  of  the  deceased.     Notice  the^i 

tanner  as  provided  in  section  W 

usand  six  hundred  ^M-t^iAv^?^ 

At  of  this  code.     If,  upff^i^ 

I  not  exceed  the  sumlaiiKn]!i 

^e    assign  to  the  widow  H^he  df 

the  minor  children  of  the  dp^ 

estate,   subject  to  whatever  m^ 

fd  estate  at  the  time  of  the  d^^h 

ses  of    the  last  illness  of    th^deo 

jstration,  and   the  title  thereof  ^iS 

subject  to  whatever  mort/a^es T 

at  the  time  of  the  death  of  th^  d( 


Pf'%  1470.    If  the  widow  has  a  maimouttaoe  aenvea  irom 

^lier  own  property  equal  to  the  portion  set  apart  to  her  by 
*Me  preceding  sections  of  this  article,  the  whole  pronertv 
set  apart,  other  than  the  homestead,  must  go 
nor  children.    [In  effect  April  16th,  1880.] 


/ 
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AETICLEn. 
OV  TBX  HOMBSTSAD. 


S  1481. 


S  1474.   Bights  Of  snrvlyor  to  homestead. 

S  i47A.   Selected  aod  recorded  homestead  set  off  to  person  entitled.  1 

Subslsthig  liens  to  be  paid  by  solvent  estate. 

S  1476.   Appraisers  to  carve  out  of  the  original,  exceeding  five  thou- 
sand dollars  in  value,  a  homestead,  and  report  the  same. 

S  1477.    Beport  of  the  appraisers.  Majority  and  minority,  which  may 
be  confirmed. 

%  1478.    Day  to  be  set  for  confirming  or  rejecting  the  report  of  the  ap- 
praisers.  Appeal. 

S  1479.    If  report  rejecied,  other  appraisers  appointed.    If  again  re- 
jected, partition  suit  to  be  brought. 

S  1480.    Instead  of  dividing  the  homestead,  who  may  take  a  deed  there- 
of at  appraised  value. 
If  no  homestead  is  selected  and  recorded  prior  to  death  of    «  a<94  ' 
decedent,  one  may  be  petitioned  for.  •  ^    ^^ 

S  1483.    Conrt  to  direct  partition  suit  in  the  District  Court,  when.  Pro-      ^^s, 
ceedings  thereon.  92'^'- 

S  1483.    If  property  Is  common  or  separate,  conrt  to  cause  appraise- 
ment and  admeasurement  to  be  made. 

S  1484.    New  appraisement,  when  ordered,   instead  of  deeding  prop- 
erty at  appraised  vaiue,  public  sale  to  be  ordered,  when. 
S  1485.    Costs,  to  whom  chargeable.   Persons  succeeding  to  rights  of 

homestead  owners  have  all  their  powers  and  rights. 
S  I486.    Certified  copies  of  certain  orders  to  be  recorded. 

g  X474.  If  thd  homestead  8elected.l>y  the  husband  and 
wife,   or  either  of  them,  during  thefr  coverture,  and  re- 
corded while  both  were  living,  was 'selected  from  the 
coxDiaunity  property,  or  from  the  separate  property  of  the 
person  selecting  or  joining  in  the  selection  of  the  same, 
it  vests,  on  the  death  'of  the  husband  or  wife,  absolutely 
in  tbe  survivor.    If  the  homestead  was  selected  from  the 
separate  property  of  either  the  husband  or  the  wife,  with- 
out bis  or  her  consent,  it  vests,  on  the  death  of  the  person 
from  whose  property  it  was  selected,  in  his  or  her  heirs, 
subject  to  the  power  of  the  Superior  Court  to  assign  it  for 
a  limited  period  to  the  family  of  the  decedent.    In  either 
case  it  is  not  subject  to  the  payment  of  any  debt  or  liabil- 
ity  contracted  by  or  existing  against  the  husband  and 
wife,  or  either  of  them,  previous  to  or  at  the  time  of  the 
death  of  such  husband  or  wife,  except  as  provided  in 
the  Civil  Code.    [In  effect  Apri\  16th,  1880.  j 
Homestead— generally,  and  setting  apart,  sec.  14ti5,  notes.  P 

Separate  property  of  person  selecting,  etc.— amdt.  1880.  1 14*74 

Borvivorship  of  homestead— out  of  separate  property,  50  Cal.  539;!  (S^rrt 
langes  in  Codes,  52  Cal.  294;  before  such  changes,  49  Cal.  198;  and  seo  ^  ^^i 


1474 

ccp 

52  297 

76  ti41 

79    11 

H)  219 

81  243 

81  580 

82    10 

Si  442 

1476 

ccp 

54  2-8 

62    26 

64    78 

fc5    87 

72  547 

79    11 

80  209 

81  580 

83  443 

4CaL268:  8'CaL  507:  14  Cal.  472;  23  Cal.  415;  25  Cal.  114:  31  Cal.  526;-32if^ 
3aL  SiO;  36  Cal.  16;  37  Cal.  176.  ^  ^ 
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CaLi     . 

•i§  1475.  If  the'  homestead  selected  and  recorded  prior  ecn* 
'*  to  the  death  of  the  decedent  be  returned  in  the  inventory  86  122 
£7  appraised  at  not  exceeding  five  thousand  dollars  in  value,  j  Se  sio 

U75   1475 

"'^P^.   ccp 
106  204  112  266 
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or  Tras  previously  appraised  as  provided  in  tlie  Civil  Code, 
and  such  appraised  value  did  not  exceed  tlmt  sum,  tlie 
Superior  Court  must,  by  order,  set  it  off  to  the  persons  in 
whom  title  is  vested  by  the  preceding  section.  If  there 
be  subsisting  liens  or  incumbrances  on  the  homestead,  the 
claims  secured  thereby  must  be  present eil  and  allowed  as 
other  claims  against  the  estate,  if  the  funds  of  the  estate 
be  adequate  to  pay  all  claims  against  the  estate,  the 
claims  so  secured  must  be  paid  out  of  such  funds.  If  the 
funds  of  the  estate  be  not  sufficient  for  that  purpose,  the 
claims  so  secured  shall  1)e  paid  proportionately  with  other 
claims  allowed,  and  the  liens  or  incumbrances  on  the  Lome- 
stead  shall  only  be  enforced  against  the  homestead  for 
any  deficiency  remaining  after  such  payment.  [In  effect 
April  16th,  1880.] 

Bomettead  selected  daring  decedent's  lifetime— eflEect  of  setting 
apart,  41  CaL  84. 

Liens  or  incambranoes— on  homestead,  former  effect  of  settbv 
apart  mortgaged  premises,  45  Cal.  430. 

§  1476.  If  the  homestead,  as  selected  and  recorded,  be 

returned  in  the  inventory  appraised  at  more  than  hve 
thousand  dollars,  the  appraisers  must,  before  they  make 
their  return,  ascertain  and  appraise  the  value  of  the 
homestead  at  the  time  the  same  was  selected,  and  if  such 
value  exceeded  five  thousand  dollars,  or  if  the  home- 
1476    Btead  was  appraised  as  provided  in  the  Civil  Code,  and 
^cep      BVLch  appraised  value  exceeded  that  sum,  the  appraisers 
ig  ^^    must  determine  whether  the  premises  can  be  divided 
bl  580    ^it^o^^  material  injury,  and  ii  they  find  that  they  can 
be  thus  divided,  they  must  admeasure  and  set  apart  to 
the  parties  entitled  thereto,  such  portion  of  the  premises, 
including  the  dwelling-house,  as  will  amount  in  value  to 
the  sum  of  five  thousand  dollars,  and  make  report  thereof, 
giving  the  metes,  bounds,  and  full  description  of  the  por- 
tion set  apart  as  a  homestead.   If  the  appraisers  find  that 
the  premises  exceeded  in  value,  at  the  time  of  their  se- 
lection, the  sum  of  five  thousand  dollars,  and  that  they 
cannot  be  divided  without  material  injury,  they  must  re- 
port such  finding,  and  thereafter  the  court  ma^  make  an 
order  for  the  sale  of  the  premises  and  the  disteibution  of 
the  proceeds  to  the  parties  entitled  thereto.    [In  effect 
July  1st,  1874.] 

Appraisement— generally,  see.  1444. 

« 

§  1477.  Any  two  of  the  appraisers  concnrring may  dis- 
charge the  duties  imposed  upon  the  three,  and  make  the 
report.    A  dissenting  report  may  be  made  by  the  third 
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appraiser.  The  report  must  state  fully  the  actd  of  the 
appraisers.  Both  reports  may  be  heard  and  considered 
by  the  court  in  determining  a  confirmation  or  rejection  of 
the  majority  report,  but  the  minority  report  must  in  no 
case  be  confirmed. 

§  X478.  When  the  report  of  the  appraisers  is  filed,  tne 
court  must  set  a  day  for  hearing  any  objections  thereto, 
from  any  one  interested  in  the  estate.  Notice  of  the  hear- 
ing xQUSt  be  given  for  such  time,  and  in  such  manner  as 
the  court  may  direct.  If  the  court  be  satisfied  that  the 
report  is  correct,  it  must  be  confirmed,  otherwise  rejected. 
In  case  the  report  is  rejected,  the  court  may  appoint  new 
appraisers  to  examine  and  report  upon  the  homestead, 
and  similar  proceedings  may  be  had  for  the  confirmation 
or  rejection  of  their  report  as  upon  the  first  report.  [In 
effect  July  1st,  1874.]  1 48 1 

.       §§  1479, 1480, 1481,  1482,  1483,  1484  are  repealed.    p:n      ccp 
r    effect  July  1st,  1874.]  47^80 

^       §  1485.    The  costs  of  all  proceedings  in  the  Superior 

Court  provided  for  in  this  chapter,  must  be  paid  by  the     i4»o 
estate  as  expenses  of  administration.    Persons  -succeed-     157^4^3 
ing  by  purchase  or  otherwise  to  the  interests,  rights,  and 
title  of  successors  to  homesteads,  or  to  the  right  to  have 
homesteads  set  apart  to  them,  as  in  this  chapter  provided, 
have  all  the  rights  and  benefits  conferred  by  law  on  the 
persons  whose  interests  and  rights  they  acquire.    [In  ef- 
fect AprU  16th,  1880.] 
Oost  of  proceedings—payable  out  of  estate,  My.  P.  Bep.  158. 

§  1486.    A  certified  copy  of  every  final  order  made  in 
pursuance  of  this  article,  hy  which  a  report  is  confirmed, 
property  assigned,  or  sale  confirmed,  must  be  recorded  in 
the  office  of  the  recorder  of  the  county  where  the  home-    - 
stead  property  is  situated. 

Certified  copy-^recordii^,  see  sec.  1719. 


} 
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ccp 

59    43 


CHAPTER  VI. 
OF  CLAIMS  AGAINST  THB  ESTATE. 


I 


1490.  Notice  to  creditors.   Additional  notice. 

1491.  Time  expressed  in  the  notice. 

1492.  Copy  and  proof  of  notice  to  be  filed  and  order  made. 

1493.  Time  within  which  claims  against  an  estate  most  be  presented. 

1494.  Claims  to  be  sworn  to,  and  when  allowed,  to  bear  same  Inter* 

est  as  Judgments. 

1495.  Probate  judge  may  present  claim,  and  action  thereon. 

1496.  Allowance  and  rejection  of  claims. 

1497.  Approved  claims  or  copies  to  be  filed.   Claims  secured  by  liens 

may  be  described.   I^ost  clalmH. 
1496.  Rejected  claims  to  be  sued  for  within  three  months. 

1499.  Claims  barred  by  Statute  of  Limitations.   When  and  who  pro* 

bate  Judge  may  examine. 

1500.  Claims  most  be  presented  before  suit. 

1501.  Time  of  limitation. 

1502.  Claims  in  action  pending  at  time  of  decease. 

1503.  Allowance  of  claim  in  part. 

1504.  Effect  of  Judgment  against  executor. 

1505.  Execution  not  to  issue  after  death.   If  one  Is  lervled  the  priH^ 

ertar  may  be  sold. 

1506.  ^Vhat  judgment  Is  not  a  Hen  on  real  property  of  estate. 

1507.  May  refer  doubtful  claims.   Effect  of  referee's  allowance  or 

rejection. 

1508.  Trial  uy  referee,  how  confirmed  and  its  effect. 

1509.  Liability  of  executor,  etc.,  for  costs. 

1510.  Claims  of  executor,  etc.,  against  estate. 

151 1.  Executor  neglecting  to  give  notice  to  creditors,  to  be  removed. 

1512.  Executor  to  return  statement  of  claims. 


§  1490.  Every  executor  or  administrator  most,  imme- 
diately after  his  appointment,  cause  to  be  published  ia 
some  newspaper  of  the  county,  if  there  be  one,  if  not, 
then  in  such  newspaper  as  may  be  designated  by  the 
court,  a  notice  to  the  creditors  of  the  decedent,  requiring 
all  persons  having  claims  against  him  to  exhibit  them, 
with  the  necessary  vouchers,  to  the  executor  or  adminiS' 

ft7  6^39  trator,  at  the  place  of  his  residence  or  business,  to  be  speci- 

^i  12  fiod  in  the  notice;  such  notice  must  be  published  as  often 
as  the  judge  or  €ourt  shall  direct,  but  not  less  than  once 

1490  a  week  for  four  weeks;  the  court  or  judge  may  also  direct 
ccp     additional  notice  by  publication  or  posting.    In  case  such 

105  668  executor  or  administrator  resigns,  or  is  removed,  before 
the  time  expressed  in  the  notice,  his  successor  must  give 
notice  only  for  the  unexpired  time  allowed  for  such  pre- 
sentation. 

Fnblication  of  notice—how  often,  S 1705. 


1« 

4 

J'! 
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Claims  ta  be  exhibited— scope  of  word  '<  claims,"  9  Cal.  636:  21  Cal. 
25;  27  Cal.  360. 

Tw^o  months'  neglect— to  give  notice,  causes  revocation  of  letters, 
sec.  1511. 

_  1491 

§  1491.  The  time  expressed  in  tlie  notice  must  be  ten       ccp 

months  after  its  lirst  publication  when  the  estate  exceeds      ^   43 

in  value  the  sum  of  ten  thousand  dollars,  and  four  months     ^^  ^^7 

when  it  does  not.  14»q 

Figures  of  appraisement  goTem— My.  P.  Rep.  303.  e^p 

52  23/5 

§  1492.  After  the  notice  is  given,  as  required  by  the  53   ^5 

I  preceding  section,  a  copy  thereof,  with  the  atiidavit  of  due  i55  584 

;  publication,  or  of  publication  and  posting,  must  bo  liled,  56  299 

I  and  upon  such  affidavit  or  other  testimony  to  the  satisfac-  ,  ^   43 

[  tion  of  the  court,  an  order  or  decree  showing  that  due  SS  ^fl 

I  notice  to  creditors  has  been  given,  and  directing  that  such  ^  J.° 

\  order  or  decree  be  entered  in  the  minutes  and  recorded^  79   ^ 
must  be  made  by  the  court. 
Affidavit  of  pablication— of  notice,  sees.  2010, 2011. 

I  ^  1493.  All  claims  arising  upon  contracts,  whether  fhe    '  1493 
[*8ame  be  due,  not  due,  or  contingent,  must  be  presented       ccp 
f  within  the  time  limited  in  the  notice,  and  any  claim  not  ^  ^  44S 
^so  presented  is  barred  forever;  providedy  however ^  that   ^^^40 

when  it  is  niade  to  appear  by  the  aflSdavit  of  the  claim- 1493 
i  ant,  to  the  satisfaction  of  the  court,  or  a  judge  thereof,    ccp 
I  tbat  the  claimant  liad  no  notice  as  provided  in  this  chap-  90  395 
L  ter,  by  reason  of  being  out  of  the  State,  it  may  be  pre-  ^'^  ^^ 
:  sented  at  any  time  before  a  decree  of  distribution  is 

entered.     [In  effect  April  16th,  1880.]  1493 

I  Olaim— action,  none  unless  claim  presented,  sec.  1500:  after  rejec-  ^^\a 
1  tion,  sec.  1498:  pending  at  death,  claim  must  be  presented,  sec.  1502:  96  4o^' 
i  affidavit,  sec.  1494:  allowance  or  rejection  of,  sees.  1496-1498, 1903:  My. 
r.  P.  Rep.  103:  amendment,  23  Cal.  362:  contingent,  sees.  1648: 18  Cal.  422; 
34  Cal.  263;  M7.P.Bep.46;  49  Cal.  HI:  due,  when,  findings  should  show, 
I  .53  Cal.  84:  executor,  by,  sec.  1510:  against,judgmentou,  sees.  1504,1509: 
interest  on,  sees.  1494,1513:  Judge  of  Superior  Court,  sec.  1495:  judg- 
meat,  against  decedent,  where,  sec.  1505:  lien.tiee  Mortgage:  limita- 
tions, barred  by  statute  of,  sees.  353,  1499,  1501;  meaning  of  word.  52 
Cal.  568:  mortgage,  or  lien  on,  sees.  1475, 1497, 1500:  My.  P.  Rep.  184:  not 
due,  when  hot  barred.  19  Cal.  85:  out  of  State,  where  claimant,  22  Cal. 
96:  partner  of  surviving,  contingent,  34  Cal.  263 :  presentation  of, 
proper  before  publication  of  notice  to  creditors,  19  Cal.  330:  on  note, 
not  a  demand  of  payment,  49  Cal.  469:  object  of,  10  Cal.  559:  examlna- 
tloQ  on,  by  hidge,  sec.  1499:  time  limited  for,  barred  if  later,  34  Cal. 
503;  My.  P.  Rep.  159:  tm^t  fund,  as  to,  22.Cal.  518;  31  Cal.  17:  on  mort- 
^e,  or  lien,  sec.  1500:  without,  pledge  may  be  redeemed  l)y  adminis- 
tattor,  My.  P.  Rep.  87 :  not  required  of  claimant  of  specific  property,  9 
^'  613:  necessity  of,  18  Cal.  422:  objection  to  omission,  when  too  late, 
K  Cal.  130;  reference  of,  sec.  1507:  signification  of  word,  6  Cal.  666;  9 
Cai.  636;  21  Cal.  25;  27  Cal.  350;  38  Cal.  87;  52  Cal.  568:  statement  of 
jgaims,  sec.  1912:  statutory  sense,  demand,  when  not  claim  in,  10  GaL 
3w:  taxes,  when  not,  43  Cal.  492;  50  Cal.  622,  and  see  sec.  1669. 
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CHAPTEB  V. 

OF  THB  PROVISION    FOR   THE    SUPPORT 

OF  THE  FATVrniY,  AND  OF  THE 

HOMESTEAD. 

▲RT.     L    Of  this  PB0VI8I0V  FOB  TH8  SUPPOBT  OF  THX  FAJT* 
ILY. 
IL    Of  THB  H01CB8TBAD. 

ARTICLE  L 
OF  THB  PBOVI8IOV  FOB  THB  SUPPOBT  OF  THB  FAXILT. 

il46l.  Widow  and  minor  cbQdren  may  remain  In  deeedenfs  house,  ^a. 
1469.  All  Dfoperty  exempt  from  execution  to  be  set  apart  f or  ose  of 
family. 

!1466.  May  make  extra  allowance. 
1467.  Payment  of  allowance. 
1468.  Property  set  apart,  how  apportioned  between  widow  and  cbfl- 
oren. 
S  1469.  Estate  1  ess  than  fifteen  hundred  dollars  to  go  to  wife  and  child; 
those  less  than  throe  thousand  to  be  summarily  adminb- 

1 1470.  When  all'property  to  go  to  children. 


^  1464.  When  a  person  dies,  leaving;  a  widow  or  minor 
100  170  children,  the  widow  or  children,  until  letters  are  granted  j 
100  59H  and  the  inventory  is  returned,  are  entitled  to  remain  in  ' 

possession  of  the  homestead,  of  all  the  wearing  appaicl 
1464     of  the  family,  and  of  all  the  household  furniture  of  the 
ccp      decedent,  and  are  also  entitled  to  a  reasonable  provision  . 
83  '6'25     for  their  support,  to  be  allowed  by  the  Superior  Court,  or 
a  judge  thereof.    [In  effect  April  16th,  1880.] 

1464         Occnpying  homestead— until  letters  granted,  15  CaL  47:  rent  for, 
ccp       after  return  of  Inventory,  My.  P.  Rep.  55. 

106  430      Household  furniture— mortgaged,  allotted  to  widow,  Ky.  P.  Bep> 
227. 

Other  personal  pvopert^— widow  has  not  control  of,  89  Cal.5U. 

Frovisiona  for  support— of  family,  sees.  1466, 1467. 

— §  1465.  Upon  the  return  of  the  inventory,  or  at  any  j. 
-V465  BUDsequent  time  during  the  administration,  the  court  mayi  " 
9^^P     on  its  own  motion,  or  on  petition-  therefor,  set  apart  for  itf 
98  ^J?    the  use  of  the  surviving  husband  or  wife,  or,  in  case  of 
his  or  her  death,  to  the  minor  children  of  the  decedent,   | 
all  the  property  exempt  from  execution,  including  the 
homestead  selected,  designated,  and  recorded;  provided, 

^^^^         1466  • 

90     450  "U 
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Bucli  bomestead  was  selected  from  the  common  property, 
or  from  the  separate  property,  of  the  persons  selecting 
or  joining  in  tbe  selection  of  the  same.  If  none  has  been 
selected,  clesignated,  and  recorded,  or  in  case  the  homestead 
was  selected  by  tho  survivor  out  of  the  separate  property  of 
tbe  decedent,  the  decedent  not  having  joined  therein,  the 
court  must  select,  designate,  and  set  apart,  and  cause  to 
be  recorded,  a  homestead  for  the  use  of  the  surviving 
husband  or  wife  and  the  minor  children;  or  if  there  be 
no  surviving  husband  or  wife,  then  for  the  use  of  the 
minor  children,  in  tho  manner  provided  in  article  two  of 
this  chapter,  out  of  the  common  property,  or  if  there  bo 
no  common  property,  then  out  of  the  real  estate  belong- 
ing to  the  decedent.    [In  effect  April  16th,  1880.] 

Homcstsad— nature  of  estate,  36  Gal.  U:  extent  of  33  Cal.  220;  37 
Cal.  17!) ;  47  CiU.  M7 :  resideuce  i-equired,  52  Cal.  (iio,  (>30 :  wheu  right  not 
iKurred,  5:i  Cal.  71ft. 

Setting  apart  homestead—"  may  "  interpreted  "  shall,"  My.  P.  Eep, 
86;  45  Cal.  6%:  duty  of  J nil^e,  35  Cal.  310.320:  45  Cal.  G^ii:  lu  the  man- 
ner pix)vldcd  by  repeakd  sections,  47  Cal.  TO;  60  Cal.  53:):  witbdniwa 
from  estat»,2n  Cal.  101 :  35 Cal.  310;  My.  P.  Keu.  70,  IW;  Estate  of  IJui'US, 
Pcb.  -JSth,  UI80,  5  I'ac.  C.  L.  J.  4J:  subject  to  incumbrances,  50  C.il.  544: 
when  right  not  waived,  50  Cal.  38.'>:  order  of  sale  docs  not  prevent,  51 
Cal.  5&I:  where  widow  marries  agfaiu,  4J  Cal.  C4J;  4J  Cal.  2(io:  where 
paitnershlp property,  3)  Cal.  663:  order  must  bo  recorded,  sec.  1488' 
jarisdictloii,  23  Cal.  417;  but  see  Supbhseded  Couuts,  sec.  76». 
money  as  substitute,  not  permitted.  30  Cal.  105. 

Separate  propert/  of  person  selectmgi  etc.— amdt.  1880:  compare 
sec.  1474,  and  5U  CaL  541. 

§  1466.  If  the  amount  set  apart  be  Insufficient  for  the 

i  support  of  the  widow  and  children,  or  either,  tho  court 
or  a  judge  thereof  must  make  such  reasonablo  allowancr 

I  out  of  the  estate  us  shall  bo  necessar;^  for  tho  mainteu- 
ance  of  the  family,  according  to  their  circumstances,  dur- 
mg  the  progress  of  the  settlement  of  the  estate,  which, 
in  case  of  an  insolvent  estate,  must  not  be  lunger  than 

)  one  year  after  granting  letters  testamentary  or  of  adminis* 

r  tratiou.    [In  effect  April  10th,  1880.] 

Family  allowance  -  marital  basis  for,  My.  P.  Bep.  1 :  maintenance  ao- 
cordiiig  to  circumstances,  3.)  Cai.  80. 

§  1467.  Any  allowance  made  by  the  court  or  judge,  in 
accordance  with  tlie  provisions  of  this  article,  must  be 
paid  in  preference  to  all  other  charges,  except  funeral 
charges  and  expenses  of  administration;  and  any  such 
aliow:ince,  whenever  made,  may,  in  tho  discretion  of  tlie 
^urt  or  judge,  take  effect  from  the  death  of  the  decedent. 

*      §  1468.    When  property  is  set  apart  to  the  use  of  the 
A  family,  in  accordance  with  the  provisions  of  this  chapter. 


oA    lb 


1465 

cop 

47  80 
50  541 
50  516 

53  719 

54  227 
63  37 
65    86 

.  69  245 
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73  591 

74  616 
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if  the  decedent  left  a  widow  or  sttrvivlDg  husband,  and 
DO  minor  child,  such  property  is  the  property  of  the 
widow  or  sorvivins  husoand.  If  the  decedent  left  also  a 
minor  child  or  children,  the  one-half  of  such  property  shall 
belong  to  the  widow  or  surviving  husband,  and  the  re- 
mainder to  the  child,  or  in  equal  shares  to  the  children,  if 
there  be  more  than  one.  If  there  be  no  widow  or  surviv- 
ing husband,  the  whole  belongs  to  the  minor  child  or 

1468  children.  If  the  property  set  apart  be  a  homestead,  se- 
50%2  l^c^^^  from  the  separate  property  of  the  deceased,  the 
65  87  court  can  only  set  it  apart  tor  a  limited  period,  to  be 
78  5P3  designated  in  the  order,  and  the  title  vests  in  the  heirs  of 
74  617  the  deceased,  subject  to  such  order.  [Approved  Febraary 
81  680    19th,  1881.] 

'   lu       Where  widow  has  a  malntenanee-eecUTC. 

^ccD^        §  1^9.    If,  upon  the  return  of  the  inventory  of  the 

57  4^9     estate  Of  a  deceased  person,  it  shall  appear  therefrom 

&s  404     ^^^^  ^%  value  of  the  whole  estate  does  not  exceed  the 

64  251     sum  oC^teen  hundred  dollars,  and  if  there  be  a  widow 

or  minor  children  of  the  deceased,  the  court  or  a  judge 

thereof  shall,  by  order,  require  all  persons  interested  to 

1469  appear  on  a  day  fixed,  to  show  cause  why  the  whole  of 
^n^f'^t^   ^ald  cstatc  should  not  be  assigned  for  the  use  and  support 

of  the  family  of  the  deceasea.  Notice  thereof  shall  be 
given  and  proceedings  had  in  the  same  manner  as  pro- 
vided in  sections  one  thousand  six  hundred  and  thirty- 
three,  one  thousand  six  hundred  and  thirty-five,  and  one 
thousand  six  hundred  and  thirty-eight  of  this  Code.  If, 
upon  the  hearing,  the  court  finds  that  the  value  of  the 
estate  does  not  exceed  the  sum  of  fifteen  hundred  dollars,  , 
it  shall,  by  a  decree  for  that  purpose,  assign  for  the  use 
and  support  of  the  widow  andT minor  children,  if  there  be 
a  widow  and  minor  children,  and  if  no  widow,  then  for 
the  children,  if  there  be  any,  and  if  no  children,  then  for 
the  widow,  the  whole  of  the  estate  after  the  payment  of 
the  expenses  of  the  last  illness  of  the  deceased,  funeral 
charges,  and  expenses  of  administration,  and  there  must 
be  no  further  proceedings  in  the  administration,  unless 
further  estate  be  discovered.  [In  effect  April  16th, 
1880.]  I 

§  1470.  If  the  widow  has  a  maintenance  derived  from 
her  own  property  equal  to  the  portion  set  apart  to  her  by 
the  precedii;ig  sections  of  this  article,  the  whole  property 
so  set  apart,  other  than  the  homestead,  must  go  to  the 
minor  children.    [In  effect  April  16th,  1880.] 
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tl474. 
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S   1478. 

S  1477. 

S  1478. 

S  1479. 

S  1480. 

S  1481. 

S  1483. 

S  1483. 
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ABTICLEn. 

Of  tbb  Hombstbad. 

Blfllits  of  snrrivor  to  homestead. 

SeiecteU  and  recorded  homestead  set  off  to  person  entitled. 
Subslsthig  Ileus  to  be  paid  by  solvent  estate. 

Appraisers  to  carve  out  of  the  original,  exceeding  five  thou- 
sand dollars  in  value,  a  homestead,  and  report  the  same. 

Seport  of  the  appraisers.  Majority  and  minority,  which  may 
1)0  conflrmed. 

Day  to  be  set  for  confirming  or  rejecting  the  report  of  the  ap- 
praisers.  Appeal. 

If  report  rejected,  other  appraisers  appohited.  If  again  re- 
jected, partition  suit  to  be  brought. 

Instead  of  dividing  the  homestead,  who  may  take  a  deed  there- 
of at  appraised  value. 

If  no  homestead  is  selected  and  recorded  prior  to  death  of 
decedent,  one  may  be  petitioned  for. 

Conrt  to  direct  partition  suit  in  the  District  Court,  when.  Pro- 
ceedings thereon. 

If  property  is  common  or  separate,  court  to  cause  appralse- 
menbanC    " 
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«§  1475.  If  the  homestead  selected  and  recorded  prior 
to  the  death  of  the  decedent  be  returned  in  the  inventory 
appraised  at  not  exceeding  five  thousand  dollars  in  value., 
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or  was  previously  appraised  as  proTided  in  tbe  Civil  CodJ 
and  such  appraised  value  did  not  exceed  that  sum,  tM 
Superior  Court  must,  by  order,  set  it  off  to  tbe  persons  ii 
whom  title  is  vested  by  the  preceding  section.  If  tben 
be  subsisting  liens  or  incumbrances  on  the  homestead,  tbe 
claims  secured  thereby  must  be  presented  and  allowed  as 
other  claims  against  the  estate.  If  the  funds  of  the  estate 
be  adequate  to  pay  all  claims  against  the  estate,  tlie 
claims  so  secured  must  be  paid  out  of  such  funds.  If  tbe 
f uuds  of  the  estate  be  not  sufficient  for  that  purpose,  tbe 
claims  so  secured  shall  be  paid  proportionately  with  other 
claims  allowed,  and  the  liens  or  incumbrances  on  the  Lome- 
stead  shall  only  be  enforced  against  the  homestead  for 
any  deficiency  remaining  after  such  payment.  [In  effect 
April  16th,  1880.] 

Homestead  selected  dcoring  deoedenfs  lifetime— effect  of  setting 
apaxt»  41  CaL  34. 

Liens  or  hicnmbrances— on  homestead,  former  effect  of  setting 
apart  mortgaged  premises,  45  Cal.  496. 

§  1476.  If  the  homestead,  as  selected  and  recorded,  be 
returned  in  the  inventory  appraised  at  more  than  five 
thousand  dollars,  the  appraisers  must,  before  they  make 
their  return,  ascertain  and  appraise  the  value  of  tbe 
homestead  at  the  time  the  same  was  selected,  and  if  such 
value  exceeded  five  thousand  dollars,  or  if  the  home- 
1476    stead  was  appraised  as  provided  in  the  Civil  Code,  and 
^jcp      Buch  appraised  value  exceeded  that  sum,  the  appraisers 
ig  ^JJ    must  cetermine  whether  the  premises  can  be  divided 
81  580    "^i^ibout  material  injury,  and  it  they  find  that  they  can 
be  thus  divided,  thev  must  admeasure  and  set  apart  to 
the  parties  entitled  thereto,  such  portion  of  the  premises, 
including  the  dwelling-house,  as  will  amount  in  value  to 
the  sum  of  five  thousand  dollars,  and  make  report  thereof, 
giving  the  metes,  bounds,  and  full  description  of  tbe  po> 
tion  set  apart  as  a  homestead.   If  the  appraisers  find  that 
the  premises  exceeded  in  value,  at  the  time  of  their  se- 
lection, the  sum  of  five  thousand  dollars,  and  that  they 
cannot  be  divided  without  material  injury,  they  mast  re- 
port such  finding,  and  thereafter  the  court  majr  make  an 
order  for  the  sale  of  the  premises  and  the  distribution  of 
the  proceeds  to  the  parties  entitled  thereto.    [In  effect 
July  1st,  1874.] 
Appraisement— generally,  sec.  1444. 

§  1477.  Any  two  of  the  appraisers  conourringmay  dis- 
charge the  duties  imposed  upon  the  three,  and  make  the 
report.    A  dissenting  report  may  be  made  by  the  third 
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pir  the  property,  unless,  after  making  a  sworn  return  and 
^H  a  proper  showing,  jbhe  court  shall  approve  the  sale 
I^Petitioii — 6ec.  1518. 
'.  Order  for  ibe  sale— sec.  1525. 

;:   §  X523.  If  claims  against  the  estate  have  been  allowed, 
-  tnd  a  Bale  of  property  is  necessary  for  their  payment,  or 
'  V>r  tbe  expenses  of  administration^  or  for  the  payment  of 
"-Kacies,  the  executor  or  administrator  may  apply  for  an 
-order  to  sell  so  much  of  the  personal  proi)erty  as  may  be 
necessary  therefor.    Upon  filing  his  petition,  notice  of  at 
^leaist  five  days  must  be  given  oithe  hearing  of  the  appli-    isi^s 
r',ttation»  either  by  posting  notices  or  by  advertising,    lie     ccp 
Cl&ay  also  make  a  similar  application  from  time  to  time,  so  57  459 
•  long  as  any  personal  property  remains  in  his  hands,  and 
'^ale  thereof  is  necessary.    If  it  appear  for  the  best  inter- 
.•«8ts  of  the  estate,  be  may,  at  any  tune  after  tiling  the  in- 
;  Tentory,  in  like  manner,  and  after  giving  like  notice,  ap- 
.,  ply  for  and  obtain  an  order  to  sell  uie  whole  of  the  per- 
v  aonal  property  belonging  to  the  estate,  whether  necessary 
.^to  pay  debts  or  not.    [In  effect  April  16th,  1880.] 
Notioe  by  advertising— see  8ec.  170S. 

§  1524.  Partnership  interests  or  interests  belonglni[  to 
^  any  estate  by  virtue  of  any  partnership  formerly  ezist- 
;'.'  ing,  interests  in  personal  property  pledged,  and  ohoses  in 
rj  action,  may  be  sold  in  the  same  manner  as  other  personal 
property,  when  it  appears  to  be  for  the  best  interest  of 
the  estate.    Before  confirming  the  sale  of  any  partnership 
interest,  whether  made  to  the  surviving  partner  or  to  any 
other  person,  the  court  or  judge  must  carefully  inquire 
into  tbe  condition  of  the  partnership  affairs,  and  must  ex- 
amine the  surviving  partner,  if  in  tne  county  and  able  to 
be  present  in  court. 
Faztnership  interest— sec.  1585. 

§  1525.  If  it  appears  that  a  sale  is  necessary  for  the 
payment  of  debts  or  the  family  allowance,  or  for  the  best 
mterest  of  the  estate  and  the  persons  interested  in  the  15  qr 
property  to  be  sold,  whether  it  is  or  is  not  necessary  to  pay  ^^Z^ 
the  debts  or  family  allowance,  the  court  or  judge  must  or-  57  459 
der  it  to  be  made.   In  making  orders  and  sales  for  tbe  pay- 
ment of  debts  or  family  allowance,  such  articles  as  are 
not  necessary  for  the  support  and  subsistence  of  tbe  fam- 
ily of  the  decedent,  or  are  not  specially  bequeathed,  must 
be  i^rst  sold,  and  the  court  or  judge  must  so  direct.    [In 
effect  July  1st,  1874.] 

Special  bequest— sold  for  debts,  48  Cal.  191. 
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CHAPTER  VI. 
OF  CLAIMS  AGAINST  THB  ESTATB. 


1490. 
1491. 
1492. 
1493. 
1494. 

1495. 

1496. 
1497. 


§  1496. 
S  1499. 


S  1500. 


1501. 
1502. 
1503. 
1504. 
1505. 

1506. 
1507. 

1508. 
1509. 
1510. 
1511. 
1512. 


Notice  to  creditors.   Additional  notice. 

Time  expressed  in  the  notice. 

Copy  and  proof  of  notice  to  be  filed  and  order  made. 

Time  within  which  claims  a^nst  an  estate  most  he  presented. 

Claims  to  be  sworn  to,  and  when  allowed,  to  bear  same  Inter- 
est as  Judgments. 

Probate  judge  may  present  claim,  and  action  thereon. 

Allowance  and  rejection  of  claims. 

Approved  claims  or  copies  to  be  filed.  Claims  secured  by  liens 
may  be  described.   I^ost  claims. 

Rejected  claims  to  be  sued  for  within  three  months. 

Claims  barred  by  Statute  of  Limitations.  When  and  who  pro- 
bate Judge  may  examine. 

Claims  must  be  presented  before  suit. 

Time  of  limitatjon. 

Claims  in  action  nendhig  at  time  of  decease. 

Allowance  of  clsum  in  part. 

Effect  of  Judgment  against  executor. 

Execution  uoc  to  issue  after  death.  If  one  Is  leTied  the  prop- 
erty may  be  sold. 

^Vhat  Judgment  is  not  a  lien  on  real  property  of  estate. 

May  refer  doubtful  claims.  Effect  of  referee's  allowMice  or 
rejection. 

Trial  oy  referee,  how  confirmed  and  its  effect. 

Liability  of  executor,  etc.,  for  costs. 

Claims  of  executor,  etc.,  against  estate. 

Executor  neglecting  to  give  notice  to  creditors,  to  be  remoTed. 

Executor  to  return  statement  of  claims. 


§  1490.  Every  executor  or  administrator  must,  imme- 
diately after  his  appointment,  cause  to  be  published  in 
some  newspaper  of  the  county,  if  there  be  one,  if  not, 
then  in  such  newspaper  as  may  be  designated  by  the 
court,  a  notice  to  the  creditors  of  the  decedent,  requiring 
all  persons  having  claims  against  him  to  exhibit  them, 
with  the  necessary  vouchers,  to  the  executor  or  adminis- 
trator, at  the  place  of  his  residence  or  business,  to  be  speci- 
fied in  the  notice;  such  notice  must  be  published  as  often 
as  the  judge  or  €Ourt  shall  direct,  but  not  less  than  once 
a  week  for  four  weeks;  the  court  or  judge  may  also  direct 
additional  notice  by  publication  or  posting.    In  case  such 
executor  or  administrator  resigns,  or  is  removed,  before 
the  time  expressed  in  the  notice,  his  successor  must  give 
notice  only  for  the  unexpired  time  allowed  for  such  pre- 
sentation. 

Fnblication  of  notice— how  often,  §  1705. 
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dorse  upon  it  his  allowance  or  rejection.    If  tlie  executor 
or  administrator,  or  tbe  judge,  refuse  or  neglect  to  in- 
dorse such  allowance  or  rejection  for  ten  days  after  tbe 
'Claim  has  been  presented  to  him,  such  refusal  or  neglect 
may,  at  the  option  of  the  claimant,  be  deemed  equivalent 
to  a  rejection  on  the  tentliday;  and  if  tlio  i>resentation 
be  made  by  a  notary,  the  certillcate  of  such  notary,  un- 
der seal,  shall  be  pi^'ma /acio  evidence  of  such  presenta- 
tion and  the  date  thereof.    If  the  claim  bo  presented  to 
the  executor  or  administrator  before  the  expiration  of  the 
time  limited  for  the  presentation  of  claims,  tliu  same  is 
presented  in  time,  though  acted  upon  by  the  executor  or      1496 
administrator,  and  by  the  judge,  after  the  expiration  of       ^cp 
such  time.    If  the  claim  be  payable  in  a  particular  Itind      ^  J^J 
of  money  or  currency,  it  shall,  if  allowed,  bo  payable  only     ^l  \^g 
in  such  money  or  currency.    [In  effect  April  luth,  1880.] 

Allowanco  of  claim— by  executor,  \^rbal  not  cnouprh,  43  Cal.  154:  1497 

by  one  ndminlstrator,  suiBcIeiit,  *24  Cal.  4)1:  by  judge,  43  Cal.  l.>4;  011  ^^,, 

mortgage,  effect  of,UCal.412;  generally,  effect  of,  18CaI.4i2;  2(>Cal.42l.  ni  ,u^ 

Rejection  of  claim—by  executor's  Inaction,  34  OaL  224:  by  Judge,  9x  jzL 

grounds,  22  CaL  99 :  further  proofs  before,  23  Cai.  363.  ?^  ^U 

mm%  1497.  Every  claim  allowed  by  the  executor  or  ad-     67  180 
ministrator,  ana  approved  by  a  judge  of  the  Superior     ^  ^^ 
Court,  or  a  copy  thereof,  as  hereinafter  provided,  must,     **^   ^ 
within  thirty  days  thereafter,  be  filed  iu  tho  court,  and         _- 
be  ranked  among  the  acknowledged  debts  of  the  estate,     ^7?/ 
to  be  paid  in  due  course  of  administration.    If  the  claim     ^\\\ 
be  founded  on  a  bond,  bill,  note,  or  any  other  iustrumeut,      ^  326 
a  copy  of  such  iustrumcnt  must  accomi^auy  the  claim, 
and  the  original  instrument  must  be  exhibited,  if  de- 
manded, unless  it  bo  lost  or  destroyed,  in  which  case  tho 
claimant  must  accompany  his  elaim  by  his  affidavit,  con- 
taining a  copy  or  particular  description  of  such  instru- 
ment, and  stating  its  loss  or  destruction.    If  tho  claim,  or    ... 
any  part  thereof,  be  secured  by  a  mortgage,  or  other  lien     *fj 
which  has  been  recorded  in  the  office  of  the  recorder  of  112  79 
the  county  in  which  the  land  affected  by  it  lies,  it  shall 
be  sufficient  to  describe  the  mortgage  or  lien,  and  refer  to 
the  date,  volume,  and  page  of  its  record.    If,  in  any  case, 
the  claimant  has  left  any  original  voucher  in  tlio  hands  of 
the  executor  or  administrator,  or  suffered  tho  same  to  be 
tiled  in  courts  he  may  withdraw  the  same  when  a  copy 
thereof  has  been  already,  or  is  then,  attached  to  his 
claim.    A  brief  description  of  every  claim  filed  must  be 
entered  by  tho  clerk  in  the  register,  showing  tho  name  of 
tbe  claimant,  tho  amount  and  character  of  the  claim,  rate 
of  interest,  and  date  of  allowance.    [In  effect  April  16th, 
1880.] 


1539 

ccp 


1539-41  8AUE8  AKD  C0NYBTANCE8 

not  he  granted  to  the  executor  or  administrator  to  sell 
muoh  of  tide  real  estate  of  the  decedent  as  is  neeessary. 

Neoesaitf  for  sale— 33  CaL  066:  held  that  penomalpropertjr  mnstl 
inadequate,  20  Gal.  288;  but  now,  see  sec.  1516. 
PnrposeSy  eto.— or  any  of  them,  36  CaL  690. 


§  1539.  A  copy  of  the  order  to  show  cause  must  bo 
100  402   personally  servea  on  all  persons  interested- in  the  estate, 
any  general  guardian  of  a  minor  so  interested,  and  any 
i&ao    legatee,  or  devisee,  or  heir  of  the  decedent,  provided  they 
ccp      are  residents  of  the  county,  at  least  ten  davs  before  the 
^  He    jtime  appointed  for  hearing  the  petition,  or  be  published 
itt^       lour  successive  weeks  in  such  newspaper  in  the  coimty 
ccn        ^^  ^^^  court  or  judge  shall  direct.    If  all  persons  inter- 
84  Rf,       ested  in  the  estate  }oin  in  the  petition  for  the  sale,  or  sig- 
^       nify  in  writing  their  assent  tnereto,  the  notice  may  be 
dispensed  with,  and  the  hearing  may  be  had  at  any  tmie. 
[In  effect  July  1st,  1874.] 

Votioes  to  all  personsinterested— requirements  of  section,  see  tf 
Cal.63S:  personal  service  of;  see  sees.  1011,1707-1709, 1710;  16  Cal.l6D: 
publication  of,  sec.  1705:  33  Oal.  45:  to  attorney  for  minor  beirs.  nnder 
former  statute,  Richardson  v.  Musser,  Feb.  23rd,  1880, 5  l*ac.  C.  L.  J.  "A 

General  gnardian  of  minor— if  administrator,  must  not  represent 
ward,  83  Cal.  46. 

Statement  of  title— in  notice  of  sale,  purchaser  should  not  depend 
upon,  9  Cal.  181. 

§  1540.  The  court,  at  the  time  and  plaee  appointed  in 

such  order,  or  at  such  other  time  to  which  the  hearing 

may  be  postponed,  upon  satisfactory  proof  of  personal 

service  or  publication  of  a  copy  of  the  order,  by  alfidavit 

1640     01^  otherwise,  if  the  consent  in  writing  to  such  sale  of  all 

ccp       parties  interested  is  not  filed,  must  proceed  to  hear  the 

62  415     petition,  and  hear  and  examine  the  allegations  and  proofs 

of  the  petitioners,  and  of  all  persons  interested  in  the 

estate   who  may   oppose  the  application.    All  claims 

against  the  decedent  not  before  presented,  if  the  period 

of  presentation  has  not  elapsed,  may  be  presented  and 

passed  upon  at  the  hearing.    [In  effect  April  16th,  1880.] 

Opposins  application— parties,  groimds,  etc..  My.  P.  Rep.  7;  46  CaL 

Olaima  passed  on— heirs  may  dispute  their  validity,  7  Cal.  215. 

§  1541.  The  executor,  administrator,  and  witnesses 
may  be  examined  on  oath  by  either  party,  and  process  to 
compel  them  to  attend  and  testify  may  be  issued  by  the 
court  or  judge,  in  the  same  manner  and  with  like  effect  as 
in  other  cases.    L^n  effect  April  16th,  1880.] 

.  X^roonrlng  attendance,  etc.— sec*  1985  et  uq. 


SAIiES  AND  CONVEYANCES. 
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^2.  If  it  appears  necessary  to  sell  a  pairt  of  the 
itate,  and  that  by  a  sale  thereof  the  residue  of  the 
real  or  personal,  or  some  specifio  part  thereof » 
b©  greatly  injured  or  diminished  in  value,  or  sub- 
to  exLpense,  or  rendered  unprofitable,  or  that  after 
Lcli  salQ  the  residue  would  be  so  small  in  quantity 
lue,  or  v?'Ouldbeof  such  a  character  fwith  reference 
future  disposition  among  the  heirs  or  devisees,  as 
to  render  it  for  the  best  interest  of  all  concerned 
LO  same  should  be  sold,  the  court  may  authorize  the 
>f  the  whole  estate,  or  of  any  part  thereof  necessary 
the  "best  interest  of  all  concerned. 

f  ii^hole  of  real  estate— order  for,  when  not  collaterally, 
>le«29GaL20. 

b3.  If  the  court  is  satisfied,  after  a  full  hearing 

the  petition  and  an  examination  of  the  proofs  and 

ktions  of  the  parties  interested,  that  a  sale  of  the 

'  ox  Bome  portion  of  the  real  estate  is  necessary,  f oi 

!  the  causes  mentioned  in  this  article,  or  if  such  sale 

tented  to  by  all  the  persons  interested,  an  order 

he  made  to  sell  the  whole,  or  so  much  and  such 

of  the  real  estate  described  in  the  petition,  as  the 

shall  judge  necessary  or  beneficial. 

for  sale— error  in,  29  Cal.  43 :  effect  of,  20  Gal.  121 :  contents  of, 
\aad  note:  void  for  wont  of  Jurisdiction,  33  CaL.45:  when  not 
»,  33  Cal.  665. 


154S 

cop 
57  459 

1543 

cop 
67  424 

'164:3 

34  446 


The  order  of  sale  must  djescribe  the  lands  to 
)ld  and  the  terms  of  sale,  which  may  be  for  cash,  or 
credit  not  exceeding  one  year,  payable  in  gross  or  in 
llments,  and  in  such  kind  of  money,  with  interest,  as 
/court  may  direct.   The  land  may  be  sold  in  one  parcel 
[In  Buhdivisions,  as  the  executor  or  administrator  shall 
most  beneficial  to  the  estate,  unless  the  court  other- 
specially  directs.    If  it  appears  that  any  part  of 
real  estate  has  been  devised,  and  not  charged  in 
devise  with  the  payment  of  debts  or  legacies,  the, 
must  order  the  remainder  to  be  sold  before  that  so; 
id.    Every  such  sale  must  be  ordered  to  be  made 
public  auction,  unless,  in  the  opinion  of  the  courtr,  it 
mid  benefit  the  estate  to  sell  the  whole  or  some  part  of 
real  estate  at  private  sale.    The  court  may,  if  the 
is  asked  for  in  the  petition,  order  or  direct  such 
estate,  or  any  part  thereof,  to  be  sold  at  either  pub- 
or  private  sale,  as  the  executor  or  administrator  shall 
Ige  to  be  most  beneficial  for  the  estate.   If  the  executor 
administrator  neglects  or  refuses  to  make  a  sale  under 
^  the  order,  and  as  directed  therein,  he  may  be  compelled 


1544 

ccp 

56  209 

57  459 
66  182 
75  260 


g§  1546-9  SALES  AND 

to  sell,  liy  order  of  the  court,  made  on  motion,  after  dot 
notice,  by  any  party  Interested. 
□oMBQUar  OTder— sec.  17U;  IS  CaLSM;  9>C*LI31. 
Bala  in  parananca  of  Bereement— U  CaL  471! 
Emplorimant  of  broksrt-and  commUslaiis  on,  Ur.  P.  Bep.  K. 
§  1545.  If  the  executor  or  administrator  neglects  U 
apply  for  an  order  of  sale  when  it  is  necessary,  any  pcv- 
soQ  may  make  application  therefor,  in  tbe  same  niaoD" 
as  tbe  executor  or  ailmlnistraCor,  and  notic;e  thereof  mu 
be  given  to  the  eiecutor  or  administrator,  before  the  hea 
ing,     Tlie  petition  of   such  applicant  most  contain  as 
mnnir  nt  tho  moitefg  g^i  forth  in  section  fifteen  hoiidieii 
SB  he  can  ascertain,  and  the  decree  of 
period  of  time  witbin  which  tbe  e 
or  must  make  the  aale. 
led  July  1st,  1874. 
a  B9.\(t  la  ordered,  and  is  to  be  made  at   j 
nice  of  lie  time  and  place  of  Bale  nmst   i 
I  of  tlie  most  public  places  in  the  conntf    ) 
is  aitiiated,  and  publisbed  In  a  newspa-   { 
<ne  printed  In  tbe  same  county,  but  if 
cli  paper  as  tbe  court  may  direct,  for    j 
EKisively  next  before  the  sale;  the  lands   | 
I  bo  sold  mnBt  be  described  with  com—  : 
tbe  notice.  ] 

icaUan  of  nolios— wliat  ooDitltates.IIy.F.Bcfi.    j 

it  publio  auction  most  ba  made  in  the    I 

I  land  Js  situated,  but  when  (be  land  i*    ] 
'  more  counties  it  may  be  sold  In  either, 
made  between  the  hours  of  nine  o'clock 
nd  the  settiug  of  the  sun  on  the  sams    j 
madeon  tbe  day  named  in  the  notice  (i 
Lme  is  postponed.  1 

a  sale  of  real  estate  is  ordered  to  be 
ale,  notice  of  the  same  must  be  posted 
0  most  pulilia  places  in  the  county  lu 
situated,  and  published  in  a  newspaper, 
ioted  in  the  same  county;  if.  none,  then 
the  court  or  ajudge  thereof  may  direct, 
cessivcly  ue^t  before  the  day  on  or  after 
o  bo  made,  in  which  the  lands  nnd  tene- 

mnst  be  described  with  common  cer- 
emuabstatuadayonor  after  which  tbe 


Bale  will  be  made,  and  a  place  where  offers  or  bids  will  lie 
received.  Tbe  daj  last  leferrod  to  muat  be  at  least  fifteen 
days  from  the  first  publication  of  notice;  and  the  sale 
must  not  be  made  before  that  dav,  but  must  be  made 
'WltMn  six  months  thereafter.  The  bids  or  offers  must  be 
in  writiiig,  and  may  be  left  at  the  place  desiecated  in  tba 
notice,  or  delivered  to  tbe  executov  or  administrator  per- 
Booall;,  or  raaj  be  Hied  ia  the  office  of  tho  clerk  of  tbe 
court  to  which  the  return  of  sale  must  be  u&dSi.at  any 
tJDie  after  the  first  publication  of  tlie  notice  ano'Defore  the 
making  of  tbe  Bale.  If  it  be  shown.tbat  it  will  be  for  the 
best  interest  of  the  estate,  tbe  court  or  judge  may.  by  an 
order,  ahortcn  the  time  of  notice,  which  sball  not,  bow- 
ever,  be  less  than  one  weekf  and  may  provide  that  the 
sale  maybe  made  on  or  after  a  day  leas  than  fifteen,  btit 
not  less  tban  eight  days  from  tbe  tiist  publication  of  the 
notice,  in  which  case  the  notice  of  sale,  and  the  sale,  roay 
be  made  to  correspond  with  such  order.  [In  effect  April 
I6th,  1880.] 

S  1^50.  No  sale  of  real  estate  at  private  sale  sball  be 
confirmed  by  tbe  court,  ualess  the  sum  offered  is  at  least 
ninety  per  cent,  of  the  appraised  value  thereof,  nor  unless    |,,„ 
Buob  real  estate  has  beenappcaiaed  within  one  jeacof  the     ,."□ 
time  of  such  sale.  If  it  has  not  been  so  appraised,  or  if  tbe   gy  ^■j 
.  court  is  satisfied  that  tbe  appraiaemHnt  is  tcm  high  or  too 
low,  appraisers  roust  be  appointed,  and  they  must  make 
, -., c  i_  -L jgjjj  case  of 


S  1551.  Tbe  eiecutor  or  administrator  must,  when  the 
Bale  is  made  upon  a  credit,  take  the  notes  of  the  pur- 
chaser for  the  purchase-money,  with  a  mortgage  on  the 
property  to  secure  tlioir  payment. 
Oredlt  sale— Interest,  i  CiL  131. 
Payment  by  offlst— on  mortgage  ilaim,  M  Gal.  JM. 
g  I5S2.  The  executor  or  administrator,  after  makine 
f-'&ay  sale  of  real  estate,  must  make  a  return  of 
,  •   ceedings  to  the  court,  which  must  be  tiled  in  the 
the  clerk,  at  any  time  subsequent  to  the  sale.   A 
'jipon  tbe  return  of  the  proceedings  may  be  askt 
^     the  return  or  by  petition  aubsequently,  and  therei 
'  court  or  iudee  must  tix  the  day  for  the  hearing,  i 
.     notice  of  at  least  ten  days  must  be  given  by  the  l 
^7  notices  posted  in  three  public  places  In  the  couni 
'  publication  in  a,  newspaper,  or  both,  as  tbe  court 
COM  Civ.  Paoo.— 48, 


§§  1553-4  BALES  AND  COXVETANCEB.  608  i 

fthall  direct,  and  most  briefly  indicate  the  land  sold,  the 
snm  for  wbich  it  was  sold,  and  mnst  refer  to  the  retam 
for  further  particnlars.    Upon  the  hearing,  the  court  mnat 
examine  the  return  and  witnesses  in  relation  to  the  same, 
and  if  the  proceedings  were  unfair,  or  the  sum  bid  dispro- 
portionate to  the  value,  and  if  it  appear  that  a  sum  ex- 
ceeding such  bid  at  least  ten  per  cent.,  exclusive  of  the 
expenses  of  a  new  sale,  may  be  obtained,  the  court  may 
vacate  the  sale  and  direct  another  to  be  had,  of  which 
notice  must  be  given,  and  the  sale  in  all  respects  conducted 
as  if  no  previous  sale  had  taken  place.   If  an  offer  of  ten 
per  cent,  more  in  amount  than  that  named  in  the  retnm 
be  made  to  the  court  in  writing,  by  a  responsible  person, 
it  is  in  the  discretion  of  the  court  to  accept  such  offer  and 
confirm  the  sale  to  such  person,  or  to  order  a  new  sale.  [In 
effect  April  16th,  1880.] 

Sales  under  will— eec.  1561. 

Notice  of  petitidzi  for  conflrmatiott  of  sale— descclptioii  of  prop- 
eity  1>7  reference  In,  sec.  1712. 

Hearing— provision  designed  only  to  secure  fair  price,  20  GaL  12L 

Inoreaied  bid-48  Gal.  388;  49  GaL  480. 

§  1553.  When  return  of  the  sale  is  made  and  filed,  any 

^^o3     person  interested  In  the  estate  may  file  written  objections 

qH^bU5    ^^  ^^®  confirmation  thereof,  and  may  be  heard  thereon, 

.  when  the  return  is  heard  by  the  court  or  judge,  and  may 

produce  witnesses  in  support  of  his  objections. 

Objection  by  person  interested— sureties  on  additional  bond  alleged 

•  Insolvent,  fiO  CaL  a08:  waiver  of,  49  Gal.  497. 

S  1554.  If  it  appears  to  the  court  that  the  sale  was  le- 
gally made  and  fairly  conducted,  and  that  the  sum  bidiros 
1564     ^o^  disproportionate  to  the  value  of  the  property  sold, 
cop       and  that  a  greater  sum,  as  above  specified,  cannot  be  ob- 
9b  tii3     tained,  or  if  the  increased   bid  mentioned   in  section 
fifteen  hundred  and  fifty-two  be  made  and  acce])ted  by 
1554        ^^^  court,  the  court  must  make  an  order  confirming  the 
^^       sale,  and  directing  conveyauoes  to  be  executed.    Tiie 
102  576     sale,  from  that  time,  is  confirmed  and  valid,  and  a  certi- 
fied copy  of  the  order  confirming  it  and  directing  con- 
veyances to  be  executed,  must  be  recorded  in  the  ofiice 
of  the  recorder  of  the  oounty  in  which  the  land  sold  is  situ- 
ated.   If,  after  the  confirmation,  the  purchaser  n^lects 
or  refuses  to  comply  with  the  terms  of  sale,  the  court  may, 
on  motion  of  the  executor  or  administrator,  and  after 
notice  to  the  purchaser,  order  a  resale  to  be  made  of  the 
-  property.    IT  the  amount  realized  on  such  resale  does 
not  cover  the  bid  and  the  expenses  of  the  previous  sale, 
such  purchaser  is  liable  for  the  deficiency  to  the  estate. 


tffl  SALES  AXiD  CONVETAVCBS.  §§  1555-8 

Power  to  conflrm  sale— only  where  Jurisdiction  has  sfetAched,  19 
CaL  410;  S3  CfO.  4ft. 

Order  confirming  sale— object  of  requiring,  20  Cal.  121 :  when  void, 
S3  Cal.  45:  proof  o&notice  before,  and  recital  in,  sec.  1S66:  recording 
certified  copy,  sec.  1719. 

Sale  to  snbetitated  bidder— valid,  9  CaL  181. 

Besale— ordered  on  purchaser's  default,  My.  F.  Bep.  108. 

Vacating  order  of  confirmation— insufficient  ground  for,  ]ffy.  P. 
Bep.  222  s  want  of  legal  notice.  Justifies,  49  CaL  490. 

§  1555.  Conveyances  must  thereupon  be  executed  to 
tlie  purchaser  by  the  executor  or  administrator,  and  they 
most  refer  to  the  orders  of  the  court  authorizing  and  con- 
Urming  the  sale  of  the  property  of  the  estate,  ana  directing 
conveyances  thereof  to  be  executed,  and  to  the  record  of 
tlie  order  of  confirmation  in.  the  office  of  the  county  re- 
corder, either  by  the  date  of  such  recording,  or  by  the  date, 
voliune,  and  page  of  the  record,  and  such  reference  shall 
^ave  the  same  effect  as  if  the  orders  were  at  large  in- 
Berted  in  tbe  conveyance.  Conveyances  so  made  convey 
all  the  right,  title,  interest,  and  estate  of  the  decedent  in 
the  premises,  at  the  time  of  his  death;  if  prior  to  the  sale, 
"by  operation  of  law  or  otherwise,  the  estate  has  acquired 
any  right,  title,  or  interest  in  the  premises,  other  than  or 
in  addition  to  that  of  the  decedent  at  the  time  of  his 
death,  such  riji^t,  title,  or  interest,  also  passes  by  such 
conveyances.    [In  effect  April  16th,  1880.] 

OonToyances— execution  enforced,  39  Cal.  306:  title  acquired  by,  9 
Cal.  128, 181:  49  Cal.  497:  invaUd  where  petition  did  not  give  Jurisdic- 
tion, 19  CaL  410;  20  CaL  288. 

J  I  1556.  Before  any  order  is  entered  confirming  the 
e,  it  must  be  proved  to  the  satisfaction  of  the  court 
that  notice  was  given  of  the  sale  as  prescribed,  and  the 
order  of  confirmation  must  show  that  such  proof  was 
made. 

Notice  of  sale— proof  of,  before  confirmation,  33  CaL  M:  generally, 
sees.  1647, 1549. 

§  1557.  If,  at  the  time  appointed  for  the  sale,  the  ex- 
ecutor or  administrator  deems  it  for  the  interest  of  all 
persons  concerned  therein  that  the  same  be  postponed,  he 
may  postpone  it  from  time  to  time,  not  exceeding  in  all 
thxee  months. 

§  1558.  In  case  of  a  postponement,  notice  thereof  must 
be  given,  by  a  public  declaration,  at  the  time  and  place 
first  appointed  for  the  sale,  and  if  the  postponement  be 
for  more  than  one  day,  further  notice  must  be  given,  by 
posting  notices  in  three  or  more  public  places  in  the 
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county  where  the  land  is  situated,  or  puhlishing  the  same, 
or  both,  as  the  time  and  circumstances  will  admit.  ' 

PabUshing  notioe—sec.  170S.  ^ 

§  1559.  Bepealed  July  Ist,  1874. 

§  1560.  If  the  testator  makes  proTision  by  his  will,  or 

designates  the  estate  to  be  appropriated  for  the  payment 

of  his  debts,  the  expenses  of  administration,  or  family 

orn     expenses,  they  must  oe  paid  according  to  such  provision 

57  £9  o^  designation,  out  of  the  estate  thus  appropriated,  so  far 

as  the  same  is  sufficient. 

Insufficient  provision— in  will,  effect  of,  sec.  1582. 

Payment  of  debts  and  expenses— generally,  sec  1516:  order  of 
appropriation,  Civil  Code,  sec.  1359. 

Testator's  power  to  change  ordex^-31  Cal.  G06. 

^cc^      §  1561.  When  property  is  directed  by  the  will  to  be 

92  186  sold,  or  authority  is  given  in  the  will  to  sell  property,  the 

executor  may  sell  any  property  of  the  estate  without 

order  of  the  court,  and  at  either  public  or  private  sale, 

1661     and  with  or  without  notice,  as  the  executor  may  de- 

S^V      termine;  but  the  executor  must  make  return  of  such 

^  ^(^^     sales,  as  in  other  cases;  and  if  directions  are  given  in  tbe 

57  459     ^^^^  **  *^  *^®  mode  of  selling,  or  the  particular  property 

to  be  sold,  such  directions  must  be  ooserved.    In  either 

case  no  title  passes  unless  the  sale  be  confirmed  by  the 

1561     court.    [In  efEect  April  16th,  1880.] 

Sales  by  testamentary  anthority— no  order  necessary,  14  OsL  641; 
15  Cal.  249;  18  Cal.  292;  21  Cal.  31;  49  Cal.  490:  directory  provisions  in 
will,  32  CaL  438:  title  by  executor's  deed,  13  Cal.  592;  21  CaL  43:  snfB^  | 
ciency  of  power,  1  Cal.  488;  30  CaL  667 :  at  private  sale,  valid,  1  CaL  488. 

Oondnct  of  sale— 49  Cal.  490;  50  Cal.  97. 

Return  as  in  other  cases— 49  CaL  490;  50  Cal.  97. 

Oonflrmation  of  sale— when  not  necessarvt  My.  P.  Bep.  9;  4B  Cal.  76, 
495:  when  beyond  power  of  court.  50  CaL  97:  'vmen  necessary,  49  CaL 

490. 

§  1562.  If  the  provision  made  by  the  will,  or  the  es- 
tate appropriated  therefor,  is  insufficient  to  pay  the  debts, 
expenses  of  administration,  and  family  expenses,  that 
portion  of  the  estate  not  devised  or  disposed  of  by  the 
will,  if  any,  must  be  appropriated  and  disposed  of  for 
that  purpose,  according  to  the  provisions  of  this  chapter. 

Order  of  appropriation— of  estate  not  disposed  of  by  wOl,  see 
SlARSHAXiKo  Assets,  sec.  Id63i». 

§  1563.  The  estate,  real  and  personal,  given  by  will  to 
legatees  or  devisees,  is  liable  for  the  debts,  expenses  of 
administration,  and  family  expenses,  in  proportion  to  the 
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aJue  or  amount  of  the  several  devises  or  legacies;  but 

Fspecific  devises  or  legacies  are  exempt  from  such  liability, 

^  ix  it  appears  to  t^e  court  necessary  to  carry  into  effect  tne 

intention  of  the  testator,  and  there  is  other  sufficient  es- 

tiate. 

Seal  and  personal  property— alike  chargeable,  sec.  1516:  formerly 
otherwise,  S  Cal.  595;  48  Cal.  193. 

Specific  devises— change  in  construction  as  to,  81  Cal*  605:  exempt 
only  if  other  sufficient  estate,  33  CaL  658. 

Alarshaling  asseta— 31  Cal.  595. 

Special  bequest— sold  for  payment  of  debts,  48  CaL  191. 

§  1564.  When  an  estate  given  by  will  has  been  sold 
for  the  payment  of  debts  or  expenses,  all  the  devisees  and 
legatees  must  contribute  according  to  their  respective  in- 
terests to  the  devisee  or  legatee  whose  devise  or  legacy 
'   lias  been  taken  therefor,  and  the  cou^t,  when  distribution 
is  made,  must,  by  decree  for  that  purpose,  settle  the 
:    amount  of  the  several  liabilities,  and  decree  the  amount 
;    each  person  shall  contribute,  and  reserve  the  same  from 
,    their  aistributive  shares,  respectively,  for  the  purpose  of 
-    paying  such  contribution.    [In  effect  April  16th,  1880.] 

§  1565.  If  a  decedent,  at  the  time  of  his  death,  was 
X>os8essed  of  a  contract  for  the  purchase  of  lands,  his  in- 
terest in  such  land  and  under  such  contracts  may  be  sold 
on  the  application  of  his  executor  or  administrator,  in  the 
same  manner  as  if  he  had  died  seized  of  such  land ;  and 
the  same  proceedings  may  be  had  for  that  purpose  as  are 
prescribed  in  this  chapter  for  the  sale  of  lands  of  which 
ne  died  seized,  except  as  hereinafter  provided. 

§  1566.  The  sale  must  be  made  subject  to  all  payments 
that  may  thereafter  become  due  on  such  contracts,  and  if 
there  are  any  such,  the  sale  must  not  be  confirmed  by  the 
court  until  the  purchasers  execute  a  bond  to  the  execu- 
tor or  administrator  for  the  benefit  and  indemnity  of  him- 
self and  of  the  persons  entitled  to  the  interest  of  the  de- 
cedent in  the  lands  so  contracted  for,  in  double  the  whole 
amount  of  payments  thereafter  to  become  due  on  sucli 
contract,  with  such  sureties  as  the  court  or  judge  shall 
approve.    [In  effect  April  16th,  1880.] 

§  1567.  The  bond  must  be  conditioned  that  the  pur- 
chaser will  make  all  payments  for  such  land  that  become 
due  after  the  date  of  the  sale,  and  will  fully  indemnify  the 
executor  or  administrator  and  the  persons  so  entitled, 
against  all  demands,  costs,  charges,  and  expenses,  by 
reason  of  any  covenant  or  agreement  contained  in  such 
contract* 
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§  1568.  Upon  the  confirmation  of  the  sale,  the  execnl 
or  administrator  must  execute  to  the  purchaser  an  assign*  1 
ment  of  the  contract,  which  vests  in  the  purchaser,  his ' 
heirs  and  assigns,  all  the  ri^ht,  title,  and  interest  of  the 
estate,  or  of  toe  persons  entitled  to  the  interest  of  the  de- 
cedent, in  the  lands  sold  at  the  time  of  the  sale;  and  the 
purchaser  has  the  same  rights  and  remedies  against  the 
vendor  of  such  land  as  the  decedent  would  have  had  if  he 
were  living.  • 

§  1569.  When  any  sale  is  made  by  an  execntor  or  ad- 
mmistrator,  pursuant  to  provisions  of  this  chapter,  of  lands 
subject  to  any  mortgage  or  other  lien,  which  is  a  valid 
claim  against  the  estate  of  the  decedent,  and  has  been 
presented  and  allowed,  the  purchase-money  must  be  ap- 
plied, after  paying  the  necessary  expenses  of  the  sale, 
first,  to  the  payment  and  satisfaction  of  the  mortga^^e  or 
lien,  and  the  residue,  if  any,  in  due  course  of  administra- 
tion.^   The  application  of  the  purchase-money  to  the  sat- 
1 RII9     isf action  of  tlie  mortgage  or  lien  must  be  made  without 
ccp      delay;  and  the  land  is  subject  to  such  mortgage  or  lien 
€0  260    until  the  purchase-money  has  been  actually  so  applied. 
68   54    No  claim  against  any  estate,  which  has  been  presented 
72  548    and  allowed,  is  affected  by  the  Statute  of  Umitatious, 
82  l(X)    pending  the  proceedings  for  the  settlement  of  the  estate. 
The  purchase-money,  <x  so  much  thereof  as  may  be  suffi- 
cient to  pay  such  mortgage  or  lien,  with  interest,  and  any 
lawful  costs  and  charges  thereon,  may  be  paid  into  the 
court,  to  be  received  by  the  clerk  thereof,  whereupon  the 
mortgage  or  lien  upon  the  land  must  cease,  and  the  pur- 
chase-money must  be  paid  over  by  the  clerk  of  the  court 
without  delay,  in  payment  of  the  expenses  of  the  sale, 
and  in  satisfaction  of  the  debt  to  secure  which  the  mort- 
gage or  other  lien  was  taken,  and  tbe  surplus,  if  any,  at 
once  returned  to  the  executor  or  administrator,  unless 
for  good  cause  shown,  after  notice  to  the  executor  or  ad- 
ministrator, the  court  otherwise  directs.    [Cn  effect  April 
16th,  1880.] 

Sale  of  mortgaged  land— character  of  provision  for,  18  GaL  686:  ti- 
tle under,  46  Caf.  200 :  application  of  proceeds,  18  CaL  686. 

Valid  claim—against  estate  of  decedent,  see  sees.  1496,  IfilT,  ISOO;  6 
Cal.  412:  where  claim  rejected,  9  Cal.  124. 

Paid  into  court— see  sees.  672*74, 2104. 

§  1570.  At  an^  sale,  under  order  of  the  coart,  of  lands 
upon  which  there  is  a  mortgage  or  lien,  the  holder  thereof 
may  become  the  purchaser,  and  his  receipt  for  the  amount 
due  him  from  the  proceeds  of  the  sale  is  a  payment  pro 
tanto.    If  the  amount  for  .which  he  purchased  the  prop- 
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i  erty  is  insufficient  to  defray  the  expenses  and  discbarge  his 

mortgage  or  lien,  he  must  pay  to  the  court,  or  the  clerk 

thereof,  an  amount  sufficient  to  pay  such  expenses.    [In 

effect  ^prU  16th,  1880.] 

Mortgage-bolder  as  purchaser— crediting  debt  as  payment,  39  CaL 

§  X571.  .if  there  is  any  neglect  or  misconduct  in  the 
proceedings  of  the  executor  in  relation  to  any  sale,  by  1^71 
wliich  any  person  interested  in  the  estate  suffers  damage,  ^.^^JL. 
the  party  aggrieved  may  recover  .the  same  in  an  action  °'  ^^ 
upon  the  bond  of  the  executor  or  administrator,  or  other-  157^3 
wise.  cop 

Bond  of  ezecntor,  etc.-^ec.  1388»  et  seq.  67  248 

§  X572.  Any  executor  or  administrator  who  fraudu-  1573 
lently  sells  any  real  estate  of  a  decedent  contrary  to  or  cop 
otherwise  than  under  the  provisions  of  this  chapter,  is  66  ill 
liable  in  double  the  value  of  the  land  sold,  as  liquidated  P  .j^ 
damages,  to  be  recovered  in  an  action  by  the  person  hav-'  °^  ^^ 
ing  an  estate  of  inheritance  therein.  1574 

Frandnlently  sells^prohibited  connection  with  sale,  sec.  1576.  cop 

§  1573.  No  action  for  the  recovery  of  any  estate  sold 
by  an  executor  or  administrator,  under  the  provisions  of 
this  chapter,  can  be  maintained  by  any  heir  or  other  per- 
son claiming  under  the  decedent,  unless  it  be  commenced 
witbin  three  years  next  after  the  settlement  of  the  iinal  ac- 
count of  the  executor  or  administrator.  An  action  to  set 
aside  the  sale  may  be  instituted  and  maintained  at  any 
tinae  within  three  years  from  the  discovery  of  the  fraud, 
or  other  grounds  upon  which  the  action  is  based.  [In  ef- 
fect April  16th,  1880. J 

Persons  under  disability— provision  inapplicable  to,  see  sec.  1574. 

Sales  embraced— in  enactment,  33  Cal.  515. 

Next  after  settlement  of  final  acconnt— before  amdt.  1880,  after 
sale,  20  Cal.  620. 

Discovery  of  the  frand— within  three  yeara  of,  see  sec.  338,  snbd.  4; 
»C5al.20. 

Bar  of  statate— must  be  pleaded,  20  Cal.  620. 

§  1574.  The  preceding  section  shall  not  apply  to  mi- 
nors or  others  under  any  legal  disability  to  sue  at  the 
time  when  the  right  of  action  lirst  accrues;  but  all  such 
persons  may  commence  an  action  at  any  time  within  three 
years  after  the  removal  of  the  disability. 

§  1575.  When  a  sale  has  been  made  by  an  executor  or 
administrator  of  any  property  of  the  estate,  real  or  per- 
sonal, he  must  return  to  the  court,  within  thirty  diays 
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CHAPTER  Vin. 

F  T^EZS  POWERS  AND  DUTIES  OF  EXEC- 
I7TORS  AND  ADMINISTRATORS,  AND  OF 
TBZS    BSANAGEMENT  OF  ESTATES. 

1581.  Szecntors  to  take  possession  of  tlie  entire  estate. 

1582.  Execntors  may  sue  and  be  sued  for  recovery  of  property. 

1583.  Sday  maintain  actions  for  waste,  conversion,  and  trespass. 
\S^.  lElxecutor  and  administrator  may  be  sued  for  waste  or  trespass 

of  decedent. 
1585.  Surviving  partner  to  settle  np  business.   Interest  tlierein  to  be        1507 

appraised.  Account  to  be  rendered.  nn^ 

1580.  Auctions  on  bond  of  executor  or  administrator  may  be  brought     1  to  Sq. 

"by  another  administrator.  ^^ 

1587.  "Wliat  executors  are  not  parties  to  actions.  j^o. 

1588.  May  compound.  'Xn 

1589.  Recovery  of  property  fraudulentlv  disposed  of  by  testator.  „^  .„_  ^ 
k  ISdO.  "Wtien  executor  to  sue,  as  provided  in  preceding  section.  ^^"  °'^  ' 
1 1591.  I>isposltlon  of  estate  recovered. 

^§  158X.  The  executor  or  administrator  must  take  irao      ccp 

hiB  possession  all  the  estate  of  the  decedent,  real  and  per.  57  ^88 

Bonaly  and  collect  all  debts  due  to  the  decedent  or  to  the  69  i«% 

estate.     I'or  the  purpose  of  bringing  suits  to  quiet  title,  or  70  06O 
loT  paTtition  of  such  estate,  the  possession  of  the  execu- 
tors or  administrators  is  the  possession  of  the  heirs  or     ™ 

devisees ;  such  possession  b^  the  heirs  or  devisees  is  sub-  57  241 

iect,  lio"wever,  to  the  possession  of  the  executor  or  admin-  67  670 

istrator,  for  the  purposes  of  administration,  as  provided  in  70  reo 

this  title.  88  512 

Possession  of  estate— by  executor,  etc.,  sec.  14S2  and  note,  8  CaL 
fBO;  15  Cai.  259;  19  Cal.  S7;  20  CaL  620;  31  CaX.  604;  38  Gal.  392. 

Oollectlon  of  debts— when  no  liability  for  failure,  sec.  1615. 

Heirs  or  devisees— rights  of,  as  to  possession,  suits,  etc.,  sec.  1452»; 
1  Cal.  216;  18  Cal.  458;  19  Gal.  87;  39  Gat.  179:  ejectment,  cannot  main- 
tain  while  administration  unclosed,  20  Cal.  G20:  42  Cal.  462;  47  Gal.  168; 
51  CaL  147:  suits  to  quiet  title,  generally,  sec.  738  and  notes. 

'   Ezecntor  or  administrator— suits  by  and  against,  sees.  1582-1584, 
\Q&5-1S37, 1589,  1590:  consent  of,  when  not  binding  on  heirs,  60  Gal.  471. 

§  1582.  Actions  for  the  recovery  of  any  property,  real  1682 
or  personal,  or  for  the  possession  thereof,  and  all  actions  ^^£  g^g 
lounded  upon  contracts,  may  be  maintained  by  and 
against  executors  and  administrators,  in  all  cases  in 
which  the  same  might  have  been  maintained  by  ox 
^Sainst  their  respective  testators  or  intestates^ 


/ 


U8« 

ccp 
108  483 


1684 

ccp 
57  246 

1586 

ccp 

57  459 
65  98 
68  896 
70  552 
75  462 

1885 

ccp 
84    94 


1686 

ccp 

96    72 


1585 

ccp 

100  614 

101  562 


POWSBfl  A2n>  DUTIS8* 


511 


1585 
ccp 
105  190 
107  60B 


ZUecnton  and  admftittliatoiB  Suiu  fry,  after  gobatttettfln,  aee. 
185  and  notes:  without  joining  beneflclsries,  sec  aSS:  togefberivftt 
ootenants  of  deceased,  20  CaL  630;  21  CaL206;  SlCaLSS;  4500.131: 
for  conversion  of  personalty,  24  CaL  170;  50  CaL  960:  ejectment  ]Bsi>> 
tainable.  14  CaL  117.  3uii$  ogaStut,  parties,  8  CaL  580;  SO  CaL  CB: 
costs,  sea  UOO. 

§  1583.  Execatois  and  administrators  may  mafntafB 
actions  against  any  person  who  lias  wasted,  destroyed, 
taken,  orxarried  away,  or  converted  to  bis  own  use,  tiio 
Roods  of  their  testator  or  intestate,  in  his  lifetime.  Tbej 
may  also  maintain  actions  for  trespass  committed  on  tbo 
real  estate  of  the  decedent  in  his  lifetime. 

OonTerslon— 14  CaL  260;  16  CaL  574;  53  CaL  718. 

"nrespasa  upon  realty— 10  CaL  113. 

§  1584.  Any  person  or  his  personal  representati?ei 
may  maintain  an  action  against  the  executor  or  adminis- 
trator of  any  testator  or  intestate  who  in  his  lifetime  haa 
wasted,  destroyed,  taken,  or  carried  away,  or  oonyeitei 
to  his  own  use,  the  goods  or  chattels  of  any  sacdi  peisoo, , 
or  committed  any  trespass  on  the  real  estate  of  snch  per-^ 
son. 

Administrator— when  UaUe  as  trustee,  7  CaL  348:  eiioct  of  Jnds* 
ment  against,  9  CaL  130. 

Personal  tort—of  decedent,  administrator  not  liable  for.  38  Gsl  4;     | 

OonTeraion— survival  of  caose  of  action  for,  28  CaL  067. 

§  1585.  When  a  partnership  exists  between  the  dee^  j 
dent,  at  the  time  of  his  death,  and  any  other  person,  the 
Burviving  partner  lias  the  right  to  continue  in  possessioii  j 
of  the  partnership,  and  to  settle  its  business,  but  the  in- 
terest of  the  decedent  in  the  partnership  must  be  inolnded 
in  the  inventory,  and  be  appraised  as  other  property.  The  i 
surviving  partner  must  settle  the  affairs  of  the  paxtites- 
ship  without  delay,  and  account  with  the  executor  or  ad- 
ministrator, and  pay  over  such  balances  as  may  from 
time  to  time  be  pajrable  to  him,  in  right  of  the  decedent 
Upon  the  application  of  the  executor  or  administratcffi 
the  court,  or  a  judge  thereof,  may,  whenever  it  appears 
necessary,  order  the  surviving  partner  to  render  an  so-  < 
count,  and  in  case  of  neglect  or  refusal  may,  atter  notice, 
compel  it  by  attachment;  and  the  executor  or  adminis- 
trator may  maintain  against  him  any  action  which  ifao 
decedent  could  have  maintained.    [In  effect  April  16th, 
1880.] 

Surviving  partner-authority  under  section,  16  CaL  118:  in  resNgTi 
88CaL885.  . 

Interest  of  deoedent— In  partnership,  may  be  sold,  sec.  ISiL  f 

Settlement  and  aocoont— by  sorviving  partner,  26  CaL  51;  31  CaL 
283. 
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— ^to  be  paid  over,  M  Cal.  263. 

V  eto.~not  to  conduct  bu8liteBS»  26  Cal.  51. 


ko-tloxm. — -Tyy  administrator,  where  bronght,  9  Cal.  636;  bnt  see  Bu* 
ST>-^ST>  Gou&TS,  sec.  76n. 


3oncmjaa.vuait7  property— liability  for  partnership  debts,  50  CaL  636. 

• 

S  3.S^K6.  An  administrator  may,  in  bis  own  name,'  for 
no  11.8^  stnd  benefit  of  all  parties  interested  in  the  estate, 

actions  on  the  bond  of  an  executor,  or  of  any 

stdministrator  of  the  same  estate. 

^rf  ezecntor  or  administrator-Hsec.  1388  ei  teq. 


In  actions  by  or  a^^inst  executors,  it  is  not 
to  join  those  as  parties  to  whom  letters  were 
9  but  who  have  not  qualified, 
dants  joined  in  actions— eecs.  379, 382. 


Whenever  a  debtor  of  the  decedent  is  unable 
all  his  debts,  the  executor  or  administrator,  with 
approbation  of  the  court,  or  a  judge  thereof,  may 
ound  with  him  and  give  him  a  discharge,  upon  re- 
^l-v^ng  a  fair  and  just  dividend  of  his  effects.    A  compro- 
may  also  be  authorized  when  it  api>ears  to  be  just, 
for  the  best  interest  of  the  estate.    [In  effect  April 
.etli,  1880.] 
^'    Acmflolvency— sec  1822. 

__  3  1589.  When  tliere  is  a  deficiency  of  assets  in  tha 
I  liskxids  of  an  execut(»r  or  administrator ^nd  when  the  de- 
cedent, in  his  lifetime,  has  conveyed  any  real  estate,  or 
stTky  rights  or  interests  therein,  with  intent  to  defraud  his 
creditors,  or  to  avoid  any  right,  debt,  or  duty  of  any  per- 
'     son,  or  has  so  conveyed  such  estate  that  by  law  the  deeds 
ox  conveyances  are  void  as  against  creditors,  the  executor 
OT  administrator  must  commence  and  prosecute  to  final 
judgment  any  proper  action  for  the  recovery  of  the  same; 
ana  may  recover  for  the  benefit  of  the  creditor  all  such 
xeal  estate  so  fraudulently  conveyed,  and  may  also,  for 
the  benefit  of  the  creditors,  sue  and  recover  all  goods, 
chattels,  rights,  or  credits  which  have  been  so  conveyed 
by  the  decedent  in  his  lifetime,  whatever  may  have  been 
the  manner  of  such  fraudulent  conveyance. 
Section  Inapplicable— when,  53  CaL  715. 

Property  frandnlently  transferred— suit  to  recover,  section  faiteiw 
nreted,  31  Cal.  442;  48  Cad.  393 :  when  and  by  whom  action  brought,  SO 
CaL  299:  further  provisions,  sees.  1590, 1591. 

.•^  1590.  No  executor  or  administrator  is  bound  to  sue 
for  such  estate,  as  mentioned  in  the  preceding  section,  fot 
the  benefit  of  the  creditors,  unless  on  application  of  cred« 
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itors,  who  xntiBt  pay  sacli  part  of  the  costs  and  expenaei 
of  the  suit,  or  giye  such  security  to  the  execator  or  ad* 
ministrator  therefor,  as  the  court,  or  a  judge  thezeo^ 
shall  direct.    [In  effect  April  16th,  1880.] 

§  1591.  All  real  estate  so  recovered  must  be  sold  fori 
the  payment  of  debts,  In  the  same  manner  as  if  the  deod-l 
dent  had  died  seized  thereof,  upon  obtaininj^  an  orderl 
therefor  from  the  court:  and  the  proceeds  or  all  good8,| 
chattels,  rights,  and  credits  so  recovered  must  be  appi 
priated  In  payment  of  the  debts  of  the  decedent  in  ti 
same  manner  as  other  property  in  the  hands  of  the  ezee-j 
mtor  or  administrator.    (In  effect  April  IGth,  1880.] 


17  OONVBYANCB.  §§  1597-9 


CHAPTER  IX. 

OF  VHB  CONVEYANCE  OF  REAL  ESTATE 
EXECUTORS  AND  ADMINISTRATORS 
CERTAIN  CASES. 


^  issn .  £xecator  to  complete  contracts  for  sale  of  real  estate. 

S  1598.   Petition  for  executor  to  make  conveyance,  and  notice  of  hear- 

ing.  y 

1599.  Interested  parties  may  contest. 
\6Q0.  Conveyances,  when  ordered  to  be  made. 

1601.  JSxecution  of  conveyance  and  record  tliereol^how  enforced. 

1602.  Rights  of  petitioner  to  enforce  contract. 

1603.  Sffect  of  conveyance. 

1604.  £ffect  of  recording  a  copy  of  the  decree. 

1605.  Recording  decree  does  not  supersede  power  of  court  to  eiw 
force  it. 

I  1606.  'Where  party  to  whom  conveyance  to  be  made  is  dead. 
S  1007.  I>ecree  may  direct  possession  to  be  surrendered. 

§  3.597.  WLen  a  person  who  is  bound  by  contract  in    ^^^^ 
■writing  to  convey  any  real  estate  dies  before  making  the     ccd 
conveyance,  and  in  all  cases  when  such  decedent,  if  liv-  91  4|g 
.  ing,  might  be  compelled  to  make  such  conveyance,  the 
^  court  may  make  a  decree  authorizing  and  directing  hia  1598 
l^  executor  or  administrator  to  convey  such  real  estate  to  .  ccp 
gj  tbe  person  entitled  thereto.    [In  effect  April  16th,  1880.]      ^^  4'6 .. 
(62    Oozistraction  of  section-4u  to  Jurisdiction,  49  Cal.  469. 
284    Real  estate  under  conttact  to  convey— not  affected  by  will,  33  CaL 

jp  §  1598.  On  the  presentation  of  a  verified  petition  by 
^  any  person  claiming  to  be  entitled  to  such  conveyance 
irom  an  executor  or  administrator,  setting  forth  the  facts 
upon  which  the  claim  is  predicated,  the  court,  or  a  judge 
thereof,  must  appoint  a  time  and  place  for  hearing  the 
petition,  and  must  order  notice  thereof  to  be  published  at 
least  four  successive  weeks  before  such  l^earing,  in  such 
newspaper  in  this  State  as  he  may  designate.  [In  elf ect 
April  IGth,  1880.] 
Verified  petition— by  whom,  41  Cal.  308:  verification  of  pleadings, 

860.446. 

Publication  of  notice— sec.  1705. 

§  1599.  At  the  time  and  place  appointed  for  the  hear- 
ing, or  at  such  other  time  to  which  the  same  may  be  post- 
poned, upon  satisfactory  proof  by  alHdavit  or  otherwise 
CODB  Civ.  Fboc- 


§§  1600-4  -  GONVETAKCE. 

of  the  due  pablication  of  the  notice,  the  conrfc  must 
ceed  to  a  hearine,  and  all  persons  interested  in  the  es 
may  appear  ana  contest  such  petition,  by  filin^^  their  oli- 
jections  in  writins,  and  the  court  may  examine,  on  oatli, 
the  petitioner  and  all  who  may  be  produced  before  hia 
for  that  purpose. 

^    >^      §  1600.  If,  after  a  full  hearing  upon  the  petition  and 
^a%  objections,  and  examination  of  the  facts  and  circnmstan- 
P^  o  ces  of  the  claim,  the  court  is  satisfied  that  the  petitioner 
^   -   is  entitled  to  a  conveyance  of  the  real  estate  described  in 
the  petition,  a  decree  authorizing  and  directing  the  execu- 
tor or  administrator  to  execute  a  conveyance  thereof  to 
the  petitioner  must  be  made,  entered  on  the  minutes  of 
the  court,  and  recorded. 

§  1601.  The  executor  or  administrator  most  execote 
the  conveyance  according  to  the  directions  of  the  decree, 
a  certified  copy  of  which  must  be  recorded  with  the  deed 
in  the  office  of  the  recorder  of  the  county  where  the  lands 
lie,  and  is  prima  facie  evidence  of  the  correctness  of  the 
proceedings,  and  of  the  authority  of  the  executor  or  ad- 
ministrator to  make  the  conveyance.  [In  effect  July  1st, 
1874.] 

§  1602.  If,  upon  hearing,  as  hereinbefore  provided,  the 
right  of  the  petitioner  to  have  a  specific  performance  of 
1602     the  contract  is  found  to  be  doubtful,  the  court  must  dis- 
f^^?cxt    niiss  the  petition  without  prejudice  to  the  right  of  the 
.  petitioner,  who  may,  at  any  time  within  six  months  there- 

after, proceed  by  action  to  enforce  a  sfi^cific  performance 
thereof.    [In  efEect  April  16th,  1880.] 

§  1603.  Every  conveyance  made  in  pursuance  of  a 
decree  as  provided  in  this  chapter,  shall  pass  the  title  to 
the  estate  contracted  for,  as  fully  as  if  the  contracting 
party  himself  was  still  living,  and  executed  the  convey- 
ance.   [In  effect  April  16th,  1880.] 

Oonveyances— by  executor,  etc.,  sec.  1559. 

tl604.  A  copy  of  the  decree  for  a  conveyance,  as  pro- 
ed  in  this  chapter,  duly  certified  and  recorded  in  the 
office  of  the  recorder  of  the  county  where  the  lands  lie, 
gives  the  person  entitled  to  the  conveyance  a  right  to  the 
possession  of  the  lands  contracted  for,  and  to  hold  the 
same  according  to  the  terms  of  the  intended  conveyance, 
in  like  manner  as  if  they  had  been  conveyed  in  pursuance 
of  the  decree.    [In  effect  April  16th,  1880,] 


..zi-^uut^mmasaa 
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§§  1605-7 


S  3.G03.  The  recording  of  any  decree,  as  provided  in 
lae  preceding  section,  shall  not  prevent  the  court  making 
tie  decree  from  enforcing  the  same  by  other  process. 


§  X606.  If  the  person  entitled  to  the  conveyance  dies 
>€dore  "tlie  commencement  of  proceedings  therefor  under 
his  cliapter,  or  before  the  completion  of  the  conveyance, 
my  person  entitled  to  succeed  to  his  rights  in  the  con- 
tract;,  or  the  executor  or  administrator  ot  such  decedent, 
tnay,  for  the  benefit  of  the  person  so  entitled,  commence 
such  proceedings  or  prosecute  any  already  commenced, 
soi^  tne  conveyance  must  be  so  made  as  to  vest  the  estate 
in  tbe  persons  entitled  to  it,  or  in  the  executor  or  admin- 
istrator,  for  their  benefit.  • 


§  X607.  The  decree  provided  for  in  this  chapter  may 
direct  the  possession  of  the  propertv  therein  described  to 
be  surrendered  to  the  person  entitled  thereto,  upon  his 
igncoducing  the  deed  and  a  certified  copy  of  the  decree, 
when,  by  the  terms  of  the  contract,  possession  is  to  be 
Boxrendered. 
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§§  1612-14  ACCOUNTS. 

CHAPTER  X. 

ACCOtTirra,  and  of  tatstnosnt  of  z>: 

▲BTICLE  I. 
LZABtLITtXB  ASD  COlCPBSSATIOir  OF  EXBCVTOKS. 

1612.  When  ezecator  or  administrator  personally  Uable. 

1613.  Executor  to  be  chargred  with  all  estate,  etc. 

1614.  Not  to  profit  or  lose  dv  estate. 

1615.  Uncollected  debts  without  fault. 
,  1616.  Compensation  of  the  executor  and  administrator. 
f  1617.  Not  to  purchase  claims  against  the  estate. 
1 1618.  Executor's  and  administrator's  commissions. 

§  1612.    No  executor  or  administrator  is  chargeabla^ 
161^  upon  any  special  promise  to  answer  dams^es  or  to  pay 
eep   the  debts  of  the  testator  or  intestate  out  of  his  o'wn  estate^ 
\Q\  t^Ho  unless  the  agreement  for  that  purpose,  or  some  memomi- 
dum  or  note  thereof,  is  in  writing  and  signed  by  such  ex- 
ecutor or  administrator,  or  by  some  other  person  by  him 
thereunto  specially  authorized. 
Oompare— sec.  1973,  subd.  2. 

^9t3        §  1613.    Every  executor  and  administrator  is  cbargear 

P„®<:P      ble  in  his  account  with  the  whole  of  the  estate  of  the  dfr 

^^^     cedent  which  may  come  into  his  possession,  at  tho  valae 

of  the  appraisement  contained  in  the  inventory,  except  as 

1613'     provided  in  the  following  sections,  and  with  all  tho  inter- 

^ccp       est,  profit  and  income  of  the  estate. 

^!i  onft        Chargeable  with  the  whole  of  the  estate— but  not  for  loss  tbroivli 
La  iin     co-executor,  33  Cal.  669;  responsible  for  kind  of  money  received,  sea. 
74  o4U     667, 1407:  26  Cal.  429;  reducing  money  in  bank  to  possession,  discreti<»' 
ary,  44  Cal.  589;  liablUty  for  rents,  6  GaL  606;  37  Cal.  425. 

cop         §  1614.    He  shall  not  make  profit  by  the  increase,  nor 

74  540    suffer  loss  by  the  decrease  or  destruction,  withoat  his 

fault,  of  any  part  of  tba  estate.    He  must  account  for  the 

excess  when  he  sells  any  part  of  the  estate  for  more  than 

the  appraisement,  and  if  any  is  sold  for  less  than  the  ap- 

Eraisement,  he  is  not  responsible  for  the  loss  if  the  sale 
as  been  justly  made. 

Fidnciary  capacity— money  held  in,  by  executor,  etc.,  26  CaL  429 
Accountability  for  profit  made— 37  Cal.  424. 
Liability  for  lo8se8-43  Cal.  627 ;  53  Cal.  477. 


Mingling  trust  funds— llablo  for  interest  or  profits,  37  CaL  424:  19 

;al.  597;  42  Cal.  290;  but  commingling  must  clearly  appear,  My.  P.  Beiv 

66;  37  Cal.  424;  compound  interest  exacted,  53  CaL  403;  53  CaL  355;  and 


Becoming  purchaser— of  mortga^id  at  his  own  sale,  liability  far, 
eeo.  1576;  46  Cal.  564.  ^       ' 


521  ACCOUNTS.  §§  1615^18 


^§  X615.    No  executor  or  administrator  is  accountable 
for  any  debts  due  to  the  decedent,  if  it  appears  that  they     1616 
remain  uncollected  without  his  fault.  J}^ll. 

Debts  appraised  as  Talueless— Uncollected,  no  ground  for  revoca- 


74  103 


tlon  of  letters.  My.  P.  Bep.  98.  1616 

§  1616.    He  shall  be  allowed  all  necessary  expenses  m  ^V^£q 

tlie  care,  management,  and  settlement  of  tne  estate,  in-  •  ^'^ 

eluding  reasonable  fees  paid  to  attorneys  for  conducting  1618 

tlio  necessary  proceedings  or  suits  in  courts,  and  for  his  cop 

services  such  fees  as  provided  in  this  chapter;  but  when  66  379 

the  decedent,  by  his  will,  makes  some  other  provision  for  65  381 

the  compensation  of  his  executor,  that  shall  be  a  full  70   71 
compensation  for  his  services,  unless,  by  a  written  instru- 
ment, filed  in  the  court,  lie  renounces  all  claim  for  com- 
pensation provided  by  the  will.    [In  effect  April  16, 1880.] 

Necessary  expenses  of  administration— not  for  removing  incnm- 
hrances,  12  Gal.  200;  26  Cal.  60;  where  litigation,  33  Cai.  659;  38  Cal.  87: 
48  Cal.  627 ;  and  see  next  note ;  costs,  sec.  1509;  services  of  employ^,  46 
Cal.  fi64 ;  brokerage,  amount  fixed  by  coort,  my.  P.  Rep.  86. 

Reasonable  attorney's  fees— amonnt  discretionary,  42  Cal.  288: 
when  allowed.  88  Cal.  87;  46  Gal.  554;  wliere  loan  contrary  to  will,  not 
allowed,  48  Cal.  627;  before  this  provision,  not  for  procuring  letters,  43 
Cal.  643:  In  executor's  own  behalf,  not  allowed.  My.  P.  Rep.  128, 168; 
incurrea  by  previous  executor,  allowed.  My.  P.  Rep.  163. 

Oompensation  for  senrices-^ommlssions,  where  no  provision  In 
will,  etc.,  sec.  1618. 

§  1617.  No  administrator  or  executor  shall  purchase 
any  claim  against  the  estate  be  represents;  and  if  he  pays 
any  claim  for  less  than  its  nominal  value,  he  is  only  enti- 
tled to  charge  in  his  account  the  amount  he  actually  paid. 

Liability  of  executori  etc.^for  purchasing  property  of  estate,  sec. 
1676;  for  fraudulently  selling  realty,  sec.  1572.    Claim— sec.  1493  n. 

*       §  161&  When  no  compensation  is  provided  by  the  will, 
IK  or  the  executor  renounces  all  claim  thereto,  he  must  be    1618 
allowed  commissions  upon  the  amount  of  estate  accounted    qJ^S,, 
for  by  him,  as  follows:  for  the  first  thousand  dollars,  at    ^°  ^ 
the  rate  of  seven  per  cent. ;  for  all  above  that  sum,  and  jgis 
not  exceeding  ten  thousand  dollars,  at  the  rate  of  five  per   ccp 
cent.;  for  all  above  ten  thousand  dollars,  and  not  exceed-   ^^^  ^ 
ing  twenty  thousand  dollars,  at  the  rate  of  four  per  cent. ; 
for  all  above  twenty  thousand  dollars,  and  not  exceeding 
fifty  thousand  dollars,  at  the  rate  of  three  per  cent. ;  for 
all  above  fifty  thousand  dollars,  and  not  exceeding  one 
hundred  thousand  dollars,  at  the  rate  of  two  per  cent 
and  for  all  above  one  hundred  thousand  dollars,  at  t 
rate  of  one  per  cent.    The  same  commissions  shall  be 
lowed  to  administrators.    In  all  cases,  such  further 
lowance  may  be  made  as  the  court  may  deem  just  ai 


§  1618  ACCODHTH. 

reasonable  for  an^  extiaordinary  aervlM,  but  the  total 
amoant  of  sucli  extra  allowance  muat  uot  exceed  one- 
batf  the  amotiDt  of  coramissioDS  allowed  by  tbia  sectloii. 
Wbere  tlie  piopeity  of  tbe  estate  ia  diatribnted  in  kiad, 
and  involves  no  labor  beyond  tlie  custody  and  distribu- 
tion of  tlie  same,  the  commission  shall  be  computed  on  all 
the  estate  above  the  value  of  twenty  thousand  dollara,  at 
one-balf  of  the  rates  fixed  In  this  Kection.  Pnblic  admio- 
latratocs  shall  receive  the  same  compenaation  and  allon'- 
ances  as  are  allowed  In  tbia  title  to  othei  administraMis, 
All  contracts  between  an  executor  or  adminiatratoc  aad 
an  heir,  deviaee,  or  legates,  for  a  higher  compensation 
than  that  allowed  by  this  section,  shall  be  void;  provided, 
this  act  shall  not  apply  to  estates  now  in  course  of  admiu' 
iatratiou,  except  wtiere,  and  to  the  extent  that,  such  es- 
tates consist  of  bonds  and  otbec  securities,  to  be  distribu- 
ted without  extra  expense  in  administration.  [In  effect 
March  4tb,  1881.] 

Amoant  of  the  whole  «Mat«— aocaoiit«d  tor.  Is  basis  or  commls- 

"  ■  -■-    ■ •      --  a.  My.  P.Bep.l«; 

■"——lined;  »™ 


at  tblrd  teim  ^ 
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21.  cTtatlau  to  accmmtoD  application. 
U.  Objections  to  Bsoonnh  who  mar  fllB, 
-     -J otoTierlnitclfetlon. 


cutor.whei 


luthorlly  revoked. 

Qicu  re'ioala  In  court, 
inty  iloUat^  vhen  acee 
ill.  and  DotfcB  ttaereor. 

tbeheln.  "HeaTliiB. 
nclnslve,  vben  uuTwIi 


{S23  Accom^s.  §§  1622-7 


1622.  Six  months  after  his  appointmeutj  and  iat  any  ^^^ 
time  when  required  by  the  court,  either  upon  his  own  \^vi  ^^ 
ipotion  or  upon  the  application  of  any  person  interested 
in  the  estate,  the  executor  or  administrator  must  render, 
for  the  information  of  the  court,  an  exhibit  under  oath, 
showing  the  amount  of  money  received  and  expended  by 
him,  the  amount  of  all  claims  presented  against  the  es- 
tate, and  the  names  of  the  claimants,  and  all  other  mat- 
ters necessary  to  show  the  condition  of  its  affairs.  [In 
effect  April  16th,  1880.] 

Within  six  months— amdt.  1880:  previously  at  third  term,  but  see 
notes  to  sec.  73,  as  to  abolition  of  terms.  ]^q23 

§  1623.  If  the  executor  or  administrator  fails  to  render  ii"i79 
an  exhibit  for  six  months  after  his  appointment,  the  . 
court,  or  a  judge  thereof,  must  cause  a  citation  to  be  is-    16^3 
sued  requiring  lum  to  appear  and  render  it.    [In  effect    J:^^„. 
April  16th,  1880.]  ^^   24 

Citation— sees.  1707, 1711.  1634 

§  1624.  Any  person  interested  in  the  estate  may,  at  J?^^ 
any  time  before  the  final  settlement  of  accounts,  present  ^ 
his  petition  to  the  court,  or  a  judge  thereof,  praying  that 
the  executor  or  administrator  be  required  to  appear  and 
render  such  exhibit,  setting  forth  the  facts  showing  that  it 
is  necessary  and  proper  that  such  an  exhibit  should  be 
made.    [In  effect  April  16th,  1880.] 

§  1625.  If  the  court,  or  a  judge  thereof,  is  satisfied,  ^^^ 
either  from  the  oath  of  the  applicant  or  from  any  other  ^^i  8i 
testimony  offered,  that  the  facts  alleged  are  true,  and  con- 
siders the  showing  of  the  applicant  sufficient,  he  must 
direct  a  citation  to  be  issued  to  the  executor  or  adminis- 
trator, requiring  him  to  appear,  at  some  day  to  be  named 
in  the  citation,  and  render  an  exhibit  as  prayed  for.  [In 
effect  April  16th,  1880.] 

§  1626.  When  an  exhibit  is  rendered  by  an  executor  or 
administrator,  any  person  interested  may  appear,  and  by 
objections  in  writing,  contest  any  account  or  statement 
therein  contained.  'J'he  court  may  examine  the  executor" 
or  administrator,  and  if  he  has  been  guilty  of  neglect,  or 
has  wasted,  embezzled,  or  mismanaged  the  estate,  his  let- 
ters must  be  .revoked. 

Any  penon  interested— see  sec.  1635n. 

Revocation  for  miscondnct— sec.  1436  et  seq, 

§  1627.  If  any  executor  or  administrator  neglects  or 
refuses  to  appear  and  render  an  exhibit,  after  having 
been  duly  cited,  an  attachment  may  be  issued  against 


162d-31  ACCOUNTS.  5U 

him,  and  each  exhibit  enforced,  or  his  letters  may  be  re* 
Yoked,  in  the  discretion  of  the  conrt. 
Oontempt— «eca.  1209, 1219. 

.  -^^  162SL  Within  thirty  days  after  the  expiration  of  tbe 

*°^  time  mentioned  in  the  notice  to  creditors  within  which 
112  "^sj  claims  must  be  exhibited,  every  executor  or  administrator 
most  render  a  full  account  and  rei>ort  of  his  administra- 
tion. If  he  fails  to  present  his  account,  the  court  or  judge 
must  compel  the  rendering  of  the  account  by  attacb- 
meats,  and  any  person  interested  in  the  estate  may  apply 
for  and  obtain  an  attachment;  but  no  att^u^hment  must 
issue  unless  a  citation  has  been  first  issued,  served,  and 
returned,  requiring  the  executor  or  administrator  to  ap- 
pear and  show  cause  why  an  attachmient  should  not  issue. 
Every  account  must  exhibit  all  debts  which  have  been 
presented  and  allowed  during  the  period  embraced  in  the 
-^    .    account.    [Approved  March  llth,  1876— ninety  days.] 

f..Zr  Account  of  administration— final,  sees.  1647, 1653 :  separate,  hj each 
7.V^^  executor,  etc. ,  24  Cal.  92 :  by  admiuistrator  of  an  administrator,  4i  CaL 
'^    ^4     124 :  time  for  filing  accounts,  merely  directory.  My.  P.  Rep.  96. 

1699        §  1629.  When  the  authority  of  an  executor  or  admin- 
tcp       istrator  ceases,  or  is  revoked  for  any  reason,  he  may  be 
74  ??o      <5ited  to  account  before  the. court,  at  the  instance  ot  the 
°^^     person  succeeding  to  the  administration  of  the  same  es- 
tate, in  like  manner  as  he  might  have  been  cited  by  any 
person  interested  in  the  estate  during  the  time  he  was 
executor  or  administrator.    [In  effect  April  16th,  1880.] 

Sureties  on  guardian's  bond— no  liability  until  accounts  settled, 
S2  Cal.  636. 

§  1630.  If  the  executor  or  administrator  resides  out  of 
the  county,  or  absconds  or  conceals  himself  so  that  the 
citation  cannot  be  personally  served,  and  neglects  to  ren- 
der an  account  within  thirty  days  after  the  time  pre- 
scribed in  this  article,  or  it  he  neglects  to  render  an 
account  within  thirty  days  after  being  committed  where 
the  attachment  has  been  executed,  his  letters  must  be 
revoked. 

§  1631.  In  rendering  his  account,  the  executor  or  ad- 
ministrator must  produce  and  file  vouchers  for  all  charges, 
1631      debts,  claims,  and  expenses  which  he  has  .paid,  which 
go'^fig      must  remain  in  the  court;  and  he  may  be  examined  on 
74  202      oath  touching  such  payments,  and  also  touching  any 
80  178      property  and  effects  of  the  decedent,  and  the  disposition 
thi^reof.    When  any  voucher  is  retjuired  for  other  pur- 
poses, it  may  be  withdrawn  on  leaving  a  certified  copy  on 
file;  if  a  voucher  is  lost,  or  for  other  good  reason  cannot. 


5  POWERS  AND  DUTIES.  §§  1586-90 

BalHyioes—to  be  paid  over,  34  Cal.  263. 

A  dTnfnletrator,  etc.— not  to  conduct  business,  26  Gal.  51. 

JLction^-by  administrator,  where  brought,  9  Cal.  636;  but  see  8V> 
EXusKi>XD  CouBTS,  sec.  76n. 

Ooznxnimltf  property— liability  for  partnership  debts,  80  Cal.  636. 

• 

S  1586.  An  administrator  may,  in  his  own  name/  for 
!ie  use  and  benefit  of  all  parties  interested  in  the  estate, 
oaixLtain  actions  on  the  bond  of  an  executor,  or  of  any 
OTixier  administrator  of  the  same  estate. 
Bond  of  executor  or  administrator-^ec.  1388  et  $eq,  • 

'  §  XS87.  In  actions  by  or  a^inst  executors,  it  is  not 
lecessary  to  join  those  as  parties  to  whom  letters  were 

Sued,  but  who  have  not  qualified. 
defendants  joined  in  actions— eecs.  379, 882. 

§  X588L  Whenever  a  debtor  of  the  decedent  is  unable 
pay  all  his  debts,  the  executor  or  administrator,  with 

o  approbation  of  the  court,  or  a  judge  thereof,  may  1588 

mpound  with  him  and  give  him  a  discharge,  upon  re-  rSSfio 

iving  a  fair  and  just  dividend  of  his  effects.    A  compro-  ^'  *^** 

ise  may  also  be  authorized  when  it  appears  to  be  ]ust,  1599 

f&nd  for  the  best  interest  of  the  estate.    [In  effect  April  ccp 

^6th,  1880.]  50  b02 

1,    Insolvency— eec.  1822.  37  241 

«»§  X589.  When  tliere  is  a  deficiency  of  assets  in  the 
bands  of  an  executor  or  administrator^nd  when  the  de- 
,  cedent,  in  his  lifetime,  has  conveyed  any  real  estate,  or 
any  rights  or  interests  therein,  with  intent  to  defraud  his 
creditors,  or  to  avoid  any  right,  debt,  or  duty  of  any  per- 
son, or  has  so  conveyed  such  estate  that  by  law  the  deeds 
or  conveyances  are  void  as  against  creditors,  the  executor 
or  administrator  must  commence  and  prosecute  to  final 
iadement  any  proper  action  for  the  recovery  of  the  same; 
ana  may  recover  for  the  benefit  of  the  creditor  all  such 
real  estate  so  fraudulently  conveyed,  and  may  also,  for 
.  the  benefit  of  the  creditors,  sue  and  recover  all  goods, 
chattels,  rights,  or  credits  which  have  been  so  conveyed 
by  the  dec^ent  in  his  lifetime,  whatever  may  have  been 
the  manner  of  such  fraudulent  conveyance.  ^ 

Section  inapplicable— when,  53  Cal.  715. 

Property  frandnlently  transferred— suit  to  recover,  section  Inter- 
Iffeted,  31  Gal.  442;  48  Cal.  393 :  when  and  by  whom  action  brought,  CO 
CaL  299:  farther  provisions,  sees.  1590,  IMl. 

— §  1590.  No  executor  or  administrator  is  bound  to  sua 
tor  such  estate,  as  mentioned  in  the  preceding  section,  f  ov 
the  benefit  of  the  creditors,  unless  on  application  of  cred- 
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§  1635.  On  the  day  appointed,  or  any  subsequent  da? 
to  which  the  hearing  may  be  postponed  by  the  court,  aiqr| 
person  interested  in  the  estate  may  appear  and  file  his  ex« 
ceptions  in  writing  to  the  account,  and  contest  tlie  same. 

1636        ^^y  person  interested^26  Cal.  67 ;  29  Cal.  519 ;  49  CaL  111. 

ccp  Oontest  the  account— proceedings  generally,  30  CaL  110. 

66  242 

74  204       §  1636.    All  matters,  including  allowed  claims  not 

passed  upon  on  the  settlement  of  any  former  account,  or 

1686  on  rendering  an  exhibit,  or  on  making  a  decree  of  sale, 

ccp  may  be  contested  by  the  heirs,  for  cause  shown.     The 

fii  i?I  hearing  and  allegations  of  the  respective  parties  may  be 

67  84  postponed  from  time  to  time,  when  necessary,  and  the 
72  340  court  may  appoint  one  or  more  referees  to  examine  the 
74  208  accounts,  and  make  report  thereon,  subject  to  confixma- 
74  568  tion ;  and  may  allow  a  reasonable  compensation  to  the 

referees,  to  be  paid  out  of  the  estate  of  the  decedent. 

^a?^        Eeferees-secs.  638-645. 
ccp 

S  ^        §  1637.  The  settlement  of  the  account  and  the  allow- 

^  25/     ance  thereof  by  the  court,  or  upon  appeal,  is  conclusiTe 

80  170     Ag^ii^s^  A^^  persons  in  any  way  interested  in  the  estate, 

83  194     saving,  however,  to  all  persons  laboring  under  any  legal 

disability,  their  right  to  move  for  cause  to  reopen  and  ex- 

1638     amine  the  account,  or  to  proceed  by  action  against  the 

ccp       executor  or  administrator,  either  individually  or  upon  his 

11  Sf»     bond,  at  anytime  before  final  distribution;  and  in  any 

'*  ^*'°     action  brought  by  any  such  person,  the  allowance  and 

settlement  of  the  account  is  prima  facie  evidence  of  its 

correctness.    [In  effect  July  1st,  1874.] 

Settlement  of  account— not  a  judgment.  My.  P.  Bep.  127:  reooid  on 
appeal,  30  Cal.  105. 

Oonclusiveness  of  settlement— of  account,  52  CaL  403:  Reynolds  «. 
Bnunagim,  March  4tb,  1880, 5  Pac.  C.  L.  J.  IIA:  when  rignt  to  contest 
claim  not  barred.  My.  P.  Bep.  103 :  estoppel  of  legatee,  1 1  Cal.  212 :  appli- 
cation to  guardians,  36  Cal.  654 :  application  to  annul  account,  37  CaL  42*. 

Reopening  account— of  administrator,  when  no  notice,  S3  CaL  197, 
59:  by  minor,  My.  P. 
212:  coexecutor  may 


259:  by  minor,  My.  P.  Bep.  ISB:  diligence,  requisite  showing  of,  11  CaL 

ask  for  supplemental  decree,  24  CaL  93. 


§  1638.  The  account  must  not  be  allowed  by  the  court 
until  it  is  first  proved  that  notice  has  been  given  as  re- 
quired by  this  chapter,  and  the  decree  must  show  that 
such  proof  was  made  to  the  satisfaction  of  the  court,  and 
is  conclusive  evidence  of  the  fact. 

Notice— if  lacking,  account  may  be  reopened,  53  CaL  197, 259. 

16:9         §  1639.  Whenever  it  appears  to  the  court  on  any  hear- 

ccp      ing  of  an  application  for  the  sale  of  real  property,  that  it 

^^  111    would  be  for  the  interest  of  tne  estate  that  personal  prop- 


1 


ACCOUNTS.  §§  1640-4 

y  of  Che  estate,  or  some  part  of  such  property,  should 
fijst  sold,  the  court  may  decree  the  sale  of  such  per- 
istl  property,  or  any  part  of  it,  and  the  sale  thereof 
1,11  l>e  conducted  in  the  same  manner  as  if  the  applica- 
a  had  been  made  for  tlie  sale  of  such  personal  property 
ttie  first  instance.    [In  effect  July  1st,  1874.] 

I  1640.  Pending  the  settlement  of  any  estate,  on  the 
^tion  of  any  party  interested  therein,  and  upon  good 
cise  shown  therefor,  the  court  may  order  any  moneys  in 
»  hand?  of  the  executors  or  administrators  to  he  in- 
Bt^ed  for  the  benefit  of  the  estate  in  securities  of  the 
lited  States  or  of  this  State.  Such  order  can  only  be 
fcde  after  publication  of  notice  of  the  petition  in  some 
JWspaper,  to  be  designated  by  the  court  or  a  judge 
ereof.    [In  effect  April  16th,  1880.] 

ABTICLE  m. 
Tub  Fayheht  of  Dbbts  of  thb  Estate. 

1643.  Order  in  which  debts  to  be  paid. 

Where  property  insufficient  to  pay  mortgage. 

£state  insufficient,  a  dividend  to  uo  paid. 

Funeral  expenses  and  expenses  of  last  sickness. 

Order  for  payment  of  debts  and  discharge  of  the  ezecntor  and 
administrator. 
IMS.  Prbvision  for  disputed  and  contingent  claims. 
iM9.  After  decree  for  payment  of  debts,  executor  personally  liable 
.  to  creditors. 

'1860.  Claims  not  included  In  order  for  payment  of  debts,  how  dis< 

posed  of. 
1651.  Order  for  payment  of  legacies  and  extension  of  time. 
US3.  Final  account,  when  to  be  made. 
U53.  Neglect  to  render  final  account,  how  treated. 

I  §  1643.  The  debts  of  the  estate,  subject  to  the  provis- 
ms  of  section  twelve  hundred  and  five,  must  be  paid  in 
m  following  order: 

1.  Funeralexpenses;  i«aq 

2.  The  expenses  of  the  last  sickness;  <?.i 

3.  Debts  naving  preference  by  the  laws  of  the  United    52^7 
States;  67  459 

1  Judgments  rendered  against  the  decedent  in  his  lif  e- 
tfane,  and  mortgages  in  the  order  of  their  date; 
6.  All  other  demands  against  the  estate. 
Preferred  claims  for  wages— sec.  1205. 
Family  allowrnce— sees.  1467, 1646. 
Order  of  payment->unchangeable,  26  Cal.  51. 
lodgment— decree  settling  account  is  not.  My.  P.  Bep.  127. 

§  1644.  Tbe  preference  given  in  the  preceding  section 
to4  vong&^e  only  extends  to  the  proceeds  of  the  prop- 
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erty  mor^ged.    If  tlie  proceeds  of  suiih  property 
Bnfficient  to  pay  tbe  mortgage,  the  part  remainiBi 
isfied  most  be  classed  -with  other  demands  against 
estate. 
ftoceeda  of  property  mortgaged— 6ec  1569. 

§  1645.  If  tbe  estate  is  insufficient  to  pay  all  the  del>ts 

of  any  one  class,  each  creditor  must  be  paid  a  diyidencl 
proportion  to  bis  claim ;  and  no  creditor  of  any  one  c 

1646    shall  receive  any  payment  until  all  those  of  the 

g-^P      Ing  class  are  fully  paid. 

S  ti  R       §  1646.  Tbe  executor  or  administrator,  as  soon  as 
^  ^^°    has  sufficient  funds  in  bis  hands,  must  pay  the  funeral 

penses,  and  expenses  of  tbe  last  sickness,  and  the  alloi^-^ 

1646  ance  made  to  tbe  family  of  tbe  decedent.  He  may  retalA 
tS^^  in  his  bands  tbe  necessary  expenses  of  administratic»ZL» 
66  370    ^^^  ^^®  ^^  ^^*  obliged  to  pay  any  other  debt  or  any  legacy 

until,  as  prescribed  in  this  article,  the  payment  has  beexk 
1643     ^     ordered  by  the  court. 
c  c  p  SnTplns  ftmds— application  to  payment  of  debts,  87  GaL  4SL 

^§  1647.  Upon  the  settlement  of  the  accounts  of  tlie 
executor  or  administrator,  as  required  in  this  chapter. 

1647  ^i^Q  court  must  make  an  order  for  the  payment  of  tho 
qS^']^5  debts,  as  circumstances  of  the  estate  require.  If  there  is 
0^  3^7    not  sufficient  funds  in  the  bands  of  the  executor  or  ad^ 

ministrator,  the  court  must  specify  in  the  decree  the  snn 
to  be  paid  to  each  creditor,    if  the  whole  property  of  th» 
estate  be  exhausted  by  s uch  payment  or  distribution,  sack 
1647     account  must  be  considered  as  a  final  account,  and  the 
ccp       executor  or  administrator  is  entitled  to  bis  discbarge  on 
"^   72     producing  and  filing  the  necessary  vouchers  and  proofe- 
164 ft     showing  that  such  payments  have  been  made,  and  that  ha 
ecD        ^3^  fully  complied  with  the  decree  of  the  court.    [Ap- 
fi8  406      proved  March  11th,  1876— ninety  days.] 
^  515  Settlement  of  accounts— sec.  1628. 

,.i  -72         Order  for  payment  of  debts— Hy.  P.  Bep.  109:  tn  parttcolar  kind  ol 
«7  640       money,  28  Cal.  421 ;  39  Cal.  70. 

1648  §  1648.  If  there  is  any  claim  not  due,  or  any  conttn* 

ccp  gent  or  disputed  claim  against  tbe  estate,  the  amount 
9b  475  thereof,  or  such  part  of  tbe  same  as  tbe  holder  ^would  be 
entitled  to  if  tbe  claim  were  due,  established,  or  absolute, 
must  be  paid  into  the  court,  and  there  remain,  to  be  paid 
over  to  the  party  when  he  becomes  entitled  thereto ;  or,  if  he 
fails  to  establish  bis  claim,  to  be  paid  over  or  distributed 
as  the  circumstances  of  the  estate  require.  If  any  credi- 
tor whose  claim  has  been  allowed,  but  is  not  yet  due 
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>pea.x8  and  assents  to  a  deduction  therefrom  of  the  legal 
[l^erest;  for  the  time  the  claim  has  yet  to  run,  he  is  entitled 
►  "be  paid  accordingly.  The  payments  provided  for  in 
ii»  section  are  not  to  he  made  when  the  estate  is  insol- 
ent, -unless  a  pro  rata  distribution  is  ordered. 
Oat-atioziarjr  provision— 18  Cal.  429. 

§  1649.  When  a  decree  is  made  by  the  court  for  the 
ayxaent  of  creditors,  the  executor  or  administrator  is 
ersonally  liable  to  each  creditor  for  his  allowed  claim,  or 
kie  cliviuend  thereon,  and  execution  may  be  issued  on 
acli  decree,  as  upon  a  judgment  in  the  court,  in  favor  of 
tach  creditor,  and  the  same  proceedings  may  be  had  un- 
ler  such  execution  as  under  execution  in  other  cases. 
D\ie  executor  or  administrator  is  liable  therefor  on  his 
i>oiid.  to  each  creditor.    [In  effect  April  16th,  1880.] 

Decree  for  payment— executor  caDnot  open,  14  Cal.  129:  allowed 
^l2d]xi  not  a  juogment,  before,  26  Cal.  421 ;  My.  P.  Bep.  125. 

§  X650.  When  the  accounts  of  the  administrator  or 
executor  have  been  settled,  and  an  order  made  for  the  pay- 
txieiLt  of  debts  and  distribution  of  the  estate,  no  creditor, 
whose  claim  was  not  included  inthe  order  for  payment,  has 
any  right  to  call  upon  the  creditors  who  have  been  paid,  or 
Tipon  toe  heirs,  devisees,  or  legatees,  to  contribute  to  the 
payment  of  his  claim;  but  if  the  executor  or  administra- 
tor has  failed  to  give  the  notice  to  the  creditors,  as  pre- 
scribed in  section  fourteen  hundred  and  ninety-one,  such 
creditor  may  recover  on  the  bond  of  the  executor  or  ad- 
ministrator the  amoun^  of  his  claim,  or  such  part  thereof 
as  be  would  have  been  entitled  to,  had  it  been  allowed. 
TMs  section  shall  not  apply  to  any  creditor  whose  claim 
was  not  due  ten  months  oef ore  the  day  of  settlement,  or 
whose  claim  was  contingent,  and  did  not  become  absolute 
ten  months  before  such  day. 
Decree  of  distribution  conclusive— upon  creditors,  My.  P.  Bep.  159. 

'••§  1651.  If  the  whole  of  the  debts  have  been  paid  by    ie5l 
the  first  distribution,  the  court  must  direct  the  payment     cop 
of  legacies  and  the  distribution  of  the  estate  among  the    96  476 
heirs,  legatees,  or  other  persons  entitled,  as  provided  in  the    ^^  ^^ 
next  chapter;  but  if  there  be  debts  remaining  unpaid,  or 
if,  for  other  reasons,  the  estate  be  not  in  a  proper  con- 
dition to  be  closed,  the  court  must  give  such  extension  of 
time  as  may  be  reasonable,  for  a  final  settlement  of  the 
estate. 

^  1652.  At  the  time  designated  in  the  last  section,  or 
sooner,  if  within  that  time  all  the  property  of  the  estate 
Cods  Civ.  Pboc— 45. 
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has  been  sold,  or  there  are  safficient  f  unda  in  his  handij 
the  payment  of  all  the  debts  due  by  the  estate,  and ' 
estate  DO  in  a  proper  condition  to  be  closed,  the  exc 
or  administrator  must  render  a  final  account,  and  pi 
settlement  of  his  administration. 
Settlement  of  accounts— seo.  VSSL 

§  1653.  If  he  neglects  to  render  his  acconnt,  the 
proceedings  may  be  had  as  prescribed  in  this  chapterl 
regard  to  the  first  account  to  be  rendered  by  him,  and 
the  provisions  of  this  chapter  relative  to  the  last-i 
tioned  account,  and  the  notice  and  settlement  the 
apply  to  his  account  presented  for  final  settlement. 

Proceedings  to  enforce  acconnt— sees.  1628-1690. 
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CHAPTER  XL 

»F    THIS  PARTITION,  DISTRIBUTION,  AND 
PINAL  SETTLEMENT  OF  ESTATES. 

i£T.  I.    Pastial  Distbibution  Pbiob  to  Final  Sbttls- 

II.     DISTRIBUTION  ON  FINAL  SETTLEMENT. 
III.     DISTRIBUTION  AND  PARTITION. 

IV.    Agents    fob   Absent    Interested   Parties.  Dis- 
OHABOB  OJT  Executor  or  Adminisj'rator. 

ARTICLE  L 

Pahtial  Dibtbibxttion  Pbiob  to  Final  Sbttlxhent. 

1658.  Payment  of  legacies  upon  giving  bonds. 

1659.  Notice  of  application  for  legacies.. 


1660.  Sxecutor  or  other  person  may  resist  application. 

•to 

tlon  necessary,  now  made.   Costs. 


1661.  Decree  prayed  for 

order  whole  or  part  of  share  to  be  delivered. 


require  bond,  which  mna^  be  given.  May 
where  parti- 


1 1662.  Order  for  payment  of  bond,  and  suit  thereon. 

I  §  1658.  At  any  time  after  the  lapse  of  four  months 
Erom  the  issuing  of  letters  testamentary  or  of  administra- 
non,  any  heir,  advisee,  or  legatee,  may  present  his  peti- 
tion to  the  court  for  the  legacy  or  share  of  the  estate  to 
which  he  is  entitled,  to  be  given  to  him  upon  his  giving 
l>onds,  with  security,  for  the  payment  of  nis  proportion 
of  the  debts  of  the  estate. 

Intent  of  section— 20  CaL  627;  81  CaL  619;  83  CaL  666. 

Heir^lndudes  widow  or  survivor.  My.  P.  Bep.  158. 

Giving  bonds— requisite,  14  Cal.  112. 

Payment  of  legacies— order  of  appropriation  for,  Civil  Code,  sec 
1S60. 

Fh>portion  of  the  debts— for  which  legatee,  etc.,  liable.  Civil  Code, 
■ecl377. 

§  1659.  Notice  of  the  application  must  be  given  to  the 

'  executor  or  administrator,  personally,  and  to  all  persons 

interested  in  the  estate,  in  the  same  manner  that  notice  is 

required  to  be  given  of  the  settlement  of  the  account  of 

an  executor  or  administrator. 

Notice  of  settlement  of  account— sec.  1633. 

§  1660.  The  executor  or  administrator,  or  any  person 
interested  in  the  estate,  may  appear  at  the  time  named 
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and  resist  the  application,  or  any  other  heir,  de\^ 
legatee  may  make  a  similar  application  for  himself. 
Any  person  interested— «ec.  1635n. 

§  1661.  If,  at  the  hearing,  it  appear  that  the 
but  little  indebted,  and  that  the  soare  of  the  party  aj 
ing  may  be  allowed  to  him  without  loss  to  the  ci 
of  the  estate,  the  court  must  make  an  order  in  confoi 
with  the  prayer  qf  the  applicant,  requiring: 

1.  Each  heir,  legatee,  or  devisee,  obtaining  such  oi 
before  receiving  h$8  share,  or  any  portion  thereof,  to 
cute  and  deliver  to  the  executor  or  administrator  a 
in  such  sum  as  shall  be  designated  by  the  court,  or  a  ji 
thereof,  with  sureties  to  be  approved  by  the  judge, 
ble  to  the  executor  or  administrator,  and  conditioned 
the  payment,  whenever  required,  of  his  proportion  of  i 
debts  due  from  the  estate,  not  exceeding  the  vala( 
amount  of  the  legacy  or  portion  of  the  estate  to  whi(~ 
is  entitled; 

2.  The  executor  or  administrator  to  deliver  to  the 
los^^i  legatee,  or  devisee,  the  whole  portion  of  the  estate] 

which  he  may  be  entitled,  or  only  a  part  thereof,  der 
nating  it.  If,  in  the  execution  of  the  order,  a  ^artitioi 
necessary  between  two  or  more  of  the  parties  interest 
it  must  be  made  in  the  manner  liereinafter  prescril 
The  costs  of  these  proceedings  shall  be  paid  by  the  api 
cant,  or  if  there  be  more*  than  one,  shall  be  apportion^ 
equally  among^st  them.    [In  effect  April  16tb,  1880.] 

Order— not  made^if  any  taxes  unpaid,  sec.  1669:  recording,  sec. 

Subdivision  1.   Undertakings,  generally— «ec.  941n. 

Partition— manner  hereinafter  prescribed,  sec.  1675  et  seq. 

$  1662.  When  any  bond  has  been  executed  and  delii 
ered  under  the  provisions  of  the  preceding  section,  and! 
is  necessary  for  the  settlement  of  the  estate  to  re< 
the  payment  of  any  part  of  the  money  thereby  seci 
the  executor  or  administrator  must  petition  the  court 
an  order  requiring  the  payment,  and  have  a  citation  issiM 
and  served  on  the  party  bound,  requiring  him  to  ap] 
and  show  cause  why  the  order  should  not  be  made. 
the  hearing,  the  court,  if  satisfied  of  the  necessity  of  ( 
payment,  must  make  an  order  accordingly,  designatii 
the  amount  and  giving  a  time  within  which  it  must ' 
paid.    If  the  money  is  not  paid  within  the  time  allowc 
an  action  may  be  maintained  by  the  executor  or  admi 
istrator  on  the  bond. 
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)nt  of  this  State. 

personal  property 


he  accounts  of 
.bsequent  time, 
Iminiatrator,  or 
aust  proceed  to 
ands  of  the  ex- 
e  persons  who 
jedent  has  left 
'children,  and 
listration,  have 
m  married,  no 
state  is  neces- 
ased  child  was 
idministration, . 
Il  statement  of, 
Jutor  or  admin- 
iccounts,  mast 
I  such  distribii- 
th  an  estimate 
»t  be  made  by 
Be;  or  the  court 
t.of  such  sup- 
in  other  cases 

d  mortsraged  land, 
3t,My.P.Rep.241: 
3,My.P.  Rep.  252: 
Time  cf,  not  post- 
al. 94.  Persons  en- 
•utor's  application, 
3p.  247. 
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irt  must  name 
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of  heirs,  legatees,  or  devisees,  sabject  only  to  be 

set  aside,  or  modified  on  appeal. 

Decree  of  final  distribntion— form  of,  where  unsettled  estite  fli 
heir  or  devisee  who  dies  pending  administration,  My.  P.  Bep.  &S:  bk 
modifiable  below,  38  Cal.  277 :  whan  proper,  51  Gal.  SG8;  S3  GaL  94:  gm 
nlsbment  after.  My.  P.  Bep.  100;  35  Cal.  392:  is  charter  of  dlstrihiitBa,! 
My.  P.  Bep.  247:  recording,  sec.  1719:  taxes  payable  before,  see.  ItfB.  { 

Recover  their,  respective  shares— Wheeler  v.  Bolton,  March  Itfh, 
1880.5Pac.  C.L.J.  112. 
Appeal-40  Cal.  463;  49  Cal.  551. 
Subsequent  issae  of  letters— on  discovery  of  estate,  sec.  IG98. 

§  1667.  Upon  application  for  distribution,  after  final 
settlement  of  the  accounts  of  administration,  if  the  de- 
cedent was  a  non-resident  of  this  State,  leaving'  a  will 
which  has  been  duly  proved  or  allowed  in  the  State  of  hi* 
residence,  and  an  authenticated  copy  thereof  has  been 
admitted  to  probate  in  this  State,  and  it  is  necessary,  in 
order  that  the  estate,  or  anv  part  thereof,  may  be  distrib- 
uted according  to  the  will,  that  the  estate  in  this  State 
should  be  delivered  to  the  executor  or  administrator  in 
the  State  or  place  o^  his  residence,  the  court  may  order 
such  delivery  to  be  made,  and,  if  necessary,  order  a^sale 
of  the  real  estate,  and  a  like  delivery  of  the  proceeds. 
The  delivery,  in  accordance  with  the  order  of  the  court, 
is  a  full  discharge  of  the  executor  or  administrator  with 
the  will  annexed,  in  this  State,  in  relation  to  all  property 
embraced  in  such  order,  which,  unless  reversed  on  appeal 
binds  and  concludes  all  parties  in  interest.  Sales  of  real 
estate,  ordered  by  virtue  of  this  section,  must  be  made  in 
the  same  manner ,  as  other  sales  of  real  estate  of  dece- 
dents by  order  of  the  court.    [In  effect  April  16th,  1880.] 

Sales  of  real  estate— sec.  1536  et  seq, 

§  I6681  The  order  or  decree  may  be  made  on  the  peti- 
tion of  the  executor  or  administrator,  or  of  any  person 
interested  in  the  estate.  Notice  of  the  application  must 
be  given  by  posting  or  publication  as  the  court  may  direct, 
and  for  such  time  as  may  be  ordered.  If  partition  be 
applied  for  as  provided  in  this  chapter,  the  decree  of  dis- 
tribution shall  not  divest  the  court  of  jurisdiction  to  order 
partition,  unless  the  estate  is  finally  closed.  [In  effect 
July  1st,  1874.]     .         . 

Want  of  notice— decree  of  distribution  void  for,  46  Cal.  609. 

§  1669.  Before  any  decree  of  distribution  of  an  estate 
is  made,  the  court  must  be  satisfied,  by  the  oath  of  the 
executor  or  administrator,  or  otherwise,  that  all  State, 
county,  and  municipal  taxes,  legally  levied  upon  personal 
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perty  of  the  estate,  have  been  fully  lubid.    [In  effect 

III  16t.h,  1880.] 

aoailar  provision— FoUtlcal  Code,  sec.  3753. 

aecntor  paying  tajcespcntUled  to  reimbnrsementy  My»  P.  Bep.  90, 

DlSTRIBITTION  AND  PARTITION. 

675.  Estate  In  common.   Commissioners. 

^.  Partition  and  notice  thereof,  aod  the  time  pf  filing  petition. 

4n7.  £state  in  different  counties,  how  divided. 

PIB.  Partition  may  be  made,  although  some  of  the  heirs,  etc..  haye 
parted  with  their  interest. 
Shares  to  ho  set  out  by  metes  and  bounds.       * 
Whole  estato  may  be  assigned  to  one,  in  certain  cases. 
Payments  for  equality  of  partition,  by  whom  and  how. 

MB2.  £stato  may  be  sold. 

IIB3.  To  giye  notice  to  all  persons  and  guardians  before  partition. 

F  Duties  of  commissioners. 

ml.  To  make  i*eport,  and  partition  to  be  recorded. 

jMBS.  When  commissioners  to  make  partition  are  not  necessary. 

ICES.  Advancements  made  to  heirs. 

§  1675.  "When  the  estate,  real  or  personal,  assigned  by 
he  decree  of  distribution  to  two  or  more  heirs,  devisees, 
jv legatees,  is  in  common  and  undivided,  and  the  respect- 
ire  shares  are  not  separated  and  distinguished,  partition 
Bt  distribution  may  be  made  by  three  disinterested  per- 
Bona,  to  be  appointed  commissioners  for  that  purpose  by 
fte  court,  who  must  be  duly  sworn  to  the  faithful  dis-    i««- 
^arge  of  their  duties,  a  certified  copy  of  the  order  of     iiL 
weir  appointment,  and  of  the  order  or  decree  assigning   g^  ^ 
s&d  distributing  the  estate,  must  be  issued  to  them  as 
%ir  warrant,  and  their  oath  must  be  indorsed  thereon. 
I  vpon  consent  of  the  parties,  or  when  the  court  deems  it 
jpToper  and  just,  it  is  sufficient  to  appoint  one  commis- 
Joner  only,  who  has  the  same  authority  and  is  governed    1675 
uy  the  same  rules  as  if  three  were  appointed.    [In  effect    c^p  „ 
I  July  16th,  1880.]  •  102    8 

I    Attorney  appointed  by  the  court— sec.  1718.  1676 

S 1676.^  Such  partition  may  be  ordered  and  had  in  the  m^  9 
Superior  Court  on  the  petition  of  any  person  interested. 
But  before  commissi6ners  are  appointed,  or  partition 
ordered  by  the  court  as  directed  in  this  chapter,  notice 
tnereof  must  be  given  to  all  persons  interested  who  reside 
ui  this  State,  or  to  their  guardians,  and  to  the  agents, 
attorneys,  or  guardians,  if  any  in  this  State,  of  such  as 
^ide  out  of  this  State,  either  personally  or  by  publio 
notice,  as  the  court  may  direct.  The  petition  may  be  filed, 
attorneys,  guardians,  and  agents  appointed,  and  notice 
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giyen  at  any  time  before  the  order  or  decree  of 
tion,  bat  the  commissioners  must  not  be  appointed 
the  order  or  decree  is  made  distributing  the  estate, 
effect  July  16th,  1880.] 

§  1677.  If  the  real  estate  is  in  different  counties, 
court  may,  if  deemed  proper,  appoint  conunissioners 
all,  or  different  commissioners  for  each  connty. 
estate  in  each  county  must  be  divided  separately  amo] 
the  heirs,  devisees,  or  legatees,  as  if  there  was  no  of 
estate  to  be  divided;  but  tne  commissioners  iirst  appoin 
must,  unless  otherwise  directed  by  the  court,  make  diTi> 
sion  of  suchvreal  estate  wherever  situated  within  tfaii 
State.    [In  effect  July  16th,  1880.] 

§  1678.  Partition  or  distribution  of  the  real  estate  mat ; 
be  made  as  provided  in  this  chapter,  although  somew; 
the  original  heirs,  legatees,  or  devisees,  may  have  con-j 
veyed  their  shares  to  other  persons,  and  such  shares  most ; 
be  assigned  to  the  person  holding  the  same,  in  the  same 
manner  as  they  otherwise  would  nave  been  to  snch  beiis, 
legatees,  or  devisees.  I 

Person  holding  the  same— extends  to  assignees  of  alienees,  18  GsL  • 
99;  direct  distribution  to  assignee  of  deceased  beir,  Hy.  P.  Sep.  231     | 

§  1679.  When  both  distribution  and  partition  areznade^ 
the  several  shares  in  the  real  and  personal  estate  mast  be 
set  out  to  each  individual  in  proportion  to  his  right,  by 
metes  and  bounds,  or  description,  so  that  the  same  can  be 
easily  distinguished,  unless  two  or  more  of  the  parties  in- 
terested consent  to  have  their  shares  set  out  so  as  to  be 
held  by  them  in  common  and  undivided. 

§  1680.  When  the  real  estate  cannot  be  divided  with- 
out prejudice  or  inconvenience  to  the  owners,  the  court 
may  assign  the  whole  to  one  or  inore  of  the  parties  en- 
titled to  share  therein,  who  will  accept  it,  always  pre- 
ferring the  males  to  the  females,  and  amon^  children, 
preferring  the  elder  to  the  yoimger.  The  parties  accept- 
ing the  whole  must  pay  to  the  other*  parties  interested 
their  just  proportion  of  the  true  value  thereof,  or  secnie 
the  same  to  their  satisfaction,  or  in  case  of  the  minority 
of  such  party,  then  to  the  satisfaction  of  his  guardian; 
and  the  true  value  of  the  estate  must  be  ascertained  and 
reported  by  the  commissioners.  When  the  oommisaioDers 
appointed  to  make  partition  are  of  the  opinion  that  the 
real  estate  cannot  be  divided  without  prejudice  or  incon- 
venience to  the  owners,  they  must  so  report  to  the  court, 
and  recommend  that  the  whole  be  assigned  as  herein  pro- 
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Tided,  and  must  find  and  report  the  true  value  of  such 
'eal  estate.  On  filing  the  report  of  the  commissioners, 
Lnd  on  making  or  securing  the  payment  as  before  pro- 
rided,  the  court,  if  it  appears  just  and  proper,  must  con- 
irm  the  report,  and  thereupon  the  assignment  is  Qom- 
)lete,  and  tne  title  to  the  whole  of  such  real  estate  vests 
in  the  person  to  whom  the  same  is  so  assigned.  [In  effect 
July  16th,  1880.] 

§  1681.  When  any  tract  of  land  or  tenement  is  of 
iqreatcr  value  than  any  one's  share  in  the  estate  to  be 
aivided ,  and  cannot  be  divided  without  injury  to  the  same, 
Lt  may  be  set  off  by  the  commissioners  appointed  to  make 
partition  to  any  of  the  parties  who  will  accept  it,  giving 
preference  as  prescribed  in  the  preceding  section.  The 
party  accepting  must  pay  or  secure  to  tne  others  such 
sums  as  the  commissioners  shall  award  to  make  the  par- 
tition equal,  and  the  commissioners  must  make  their 
award  accordingly;  but  such  partition  must  not  be  es- 
tablished by  the  court  until  the  sums  awarded  are  paid 
to  the  parties  entitled  to  the  same,  or  secured  to  their  sat- 
isfaction. 

§  1682.  When  it  appears  to  the  court,  from  the  com- 
missioners report,  that  it  cannot  otherwise  be  fairly  di- 
vided and  should  be  sold,  the  court  may  order  the  sale  of 
the  whole  or  any  part  of  the  estate,  real  or  personal,  by 
'the  executor  or  administrator,  or  by  a  commissioner  ap- 
pointed for  that  purpose,  and  the  proceeds  distributed. 
The  sale  must  be  conducted,  reported,  and  confirmed,  in 
the  same  manner  and  under  the  same  re<iuirements  pro- 
vided in  article  four,  chapter  seven,  of  this  title. 

1 1683.  Before  any  partition  is  made  or  any  estate  di-    jggo 
vided,  as  provided  in  this  chapter,  notice  must  be  given     ccp 
to  all  persons  interested  in  the  partition,  their  guardians,   102    9 
agents,  or  attorneys,  by  the  commissioners,  of  the  time  and 
place  when  and  where  they  shall  proceed  to  make  parti- 
tion.   The  commissioners  may  take  testimony,  order  sur- 
veys, and  take  such  other  steps  as  may  be  necessary  to 
enable  them  to  form  a  judgment  upon  the  matters  before 
them. 

.  §  1684.  The  commissioners  must  report  their  proceed- 
ings, and  the  partition  agreed  upon  by  them,  to  the  court, 
in  writing,  and  the  court  may,  for  sufficient  reasons,  set 
^ide  the  report  and  commit  the  same  to  the  same  com- 
J^ioners,  or  appoint  others;  and  when  such  report  la 
finally  confirmed,  a  certified  copy  of  the  judgment,  or  do* 
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oree  of  partition  made  thereon,  attested  by  the  cleric 
the  seat  of  the  court,  must  be  recorded  in  the  office  of  ^ 
recorder  of  the  county  where  the  lands  lie.    [In  eltect  Ji 
16th,  1880.] 

§  1685.  When  the  court  makes  a  judgment  or 
assigning  the  residue  of  any  estate  to  one  or  more 
sons  entitled  to  the  same,  it  is  not  necessary  to  ap; 
commissioners  to  make  partition  or  distribution  the 
unless  the  parties  to  whom  the  assignment  is  decreed.*.^ 
some  of  them,  request  that  such  partition  be  made.    [la' 
effect  July  16th,  1880.] 

'  §  1686.  All  questions  as  to  advancements  made,  or  al- 

flofl  leged  to  have  been  made,  by  the  decedent  to  his  heiza^ 

ccD  °^^y  ^®  heard  and  determined  by  the  court,  and  must  be ; 

5^  515  specified  in  the  decree  assigning  and  distributing  the  es- 

to  496  tate;  and  the  final  judgment  or  decree  of  the  court,  or  in 

case  of  appeal,  of  the  Supreme  Court,  is  binding  on  all . 

2686  P^^^^  interested  in  the  estate.    [In  effect  July  16tn,  1880L] 

ccp 
102     9  ABTICLB  IV. 

AOXHTS  VOB  ABSENT  OB  INTEBESTBD  PABTIXS.    DlSdHABCTIV 
EXBCUTOB  OB  ADMTDnSTBATOB.' 

!1691.  Ck>urt  may  appoint  agent  to  take  possession  for  abseoteei 

1692.  Agent  to  give  bond,  and  his  compensation. 

1693.  IJnclalmeu  estate,  how  disposed  of. 

1694.  When  real  and  personal  property  of  absentee  to  be  sold. 

1695.  Liability  of  agent  on  his  lK>nd. 

1696.  Certificate  to  claimant. 

1697.  Final  settlement,  decree,  discharge. 

1698.  Discovery  of  property. 

§  1691.  When  any  estate  is  assigned  or  distributed  by 
a  judgment  or  decree  of  the  court,  as  provided  in  this 
^^,  chapter,  to  any  person  residing  out  of,  and  having  no 
agent  in  this  State,  and  it  is  necessary  that  some  person 
sLould  be  authorized  to  take  possession  and  charge  of  the 
same  for  the  benefit  of  such  aosent  person,  the  court  may 
appoint  an  agent  for  that  purpose,  and  authorize  him  to 
take  charge  of  such  estate,  as  well  as  to  act  for  such  ab- 
sent person  in  the  distribution.  \  (\  0  iT  Vi  ,    -  j  "  '  'T 

§  1692.  The  agent  must  execute  a^bond)ito  the  State  of 
California,  to  be  approved  by  the  couri,  or  a!  judge  thereof, 
conditioned  that  be  shall  faithfully  manage  and  account 
for  the  estate.  The  court  appointing  such  agent  may  al- 
low a  reasonable  sum  out  of  the  profits  of  tbe  estate  for 
his  services  and  expenses.    [In  effect  July  16th,  1880.] 
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PARTITION  AND  SETTLEMENT.  §§  1693-7 


§  1693.  When  personal  property  remains  in  the  hands 
I  the  agent  unclaimed  for  a  year,  and  it  appears  to  the 
>iirt  tliat  it  is  for  the  benefit  of  those  interested,  it  shall 
a  sold  under  the  order  of  the  court,  and  the  proceeds, 
fter  deducting  the  expenses  of  the  sale  allowed  by  the 
>urt,  must  be  paid  into  the  State  treasury.  When  the 
ayment  is  made,  the  agent  must  take  from  the  treasury 
Qplicate  receipts,  one  of  which  he  must  file  in  the  office 
I  .the  controller,  and  the  other  in  the  court.  [In  effect 
uly  16tli,  1880.] 

Paid  into  the  State  treasnry— bat  not  distributed  among  the  other 
eirs,  6  GaL  418. 

§  1694.  The  agent  must  render  the  court  appointing 
fim,  annually,  an  account,  showing: 

1.  The  value  and  character  of  the  property  received  by 
ihn,  -what  portion  thereof  is  still  on  hand,  what  sold,  and 
lor  what; 

2.  Thft  income  derived  therefrom: 

C.  P.  18957        "■  ■   "  for 
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1685-92     PARTITION  AND  8ETTLEMSMT.  I 

oxee  of  partition  made  thereon,  attested  by  the  clerk  midi 
the  seat  of  the  court,  must  be  recorded  in  the  office  of  <| 
recorder  of  the  county  where  the  lands  lie.  [In  effect  Jd 
16th,  1880.] 

§  1685.  When  the  court  makes  a  judgment  or  deem 
assigning  the  residue  of  any  estate  to  one  or  more  p«i 
sons  entitled  to  the  same,  it  is  not  necessary  to  appoiij 
commissioners  to  make  partition  or  distribation  thereof 
unless  the  parties  to  whom  the  assig^nment  is  decreed^a 
some  of  them,  request  that  such  partition  be  made,  tla 
effect  July  16th,  1880.] 

'         §  1686.  All  questions  as  to  advancements  made,  oral- 

4. ofl    leged  to  have  been  made,  by  the  decedent  to  his  heir^ 

?^    may  be  heard  and  determined  by  the  court,  and  must  be 

^  515  specified  in  the  decree  assigning  and  distributing  the  es- 

tii  496  tate;  and  the  final  judgment  or  decree  of  the  court,  oris 

case  of  appeal,  of  the  Supreme  Court,  ia  bindinsr  on  alL 

2686     Pa^''-    '    '"  " 
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0  PABTITION  AND  SETTLEMENT.  §§  1693-7 

g  1693.  When  personal  property  remains  in  the  hands  * 
:  tlie  agent  unclaimed  for  a  year,  and  it  appears  to  tbe 
>urt  that  it  is  for  the  benefit  of  those  interested,  it  shall 
9  sold  under  the  order  of  the  court,  and  the  proceeds, 
fter  deducting  the  expenses  of  the  sale  allowed  by  the 
>urt,  must  be  paid  into  the  State  treasury.  When  the 
ayznent  is  made,  the  agent  must  take  from  the  treasury 
aplicate  receipts,  one  of  which  he  must  file  in  the  office 
I  the  controller,  and  the  other  in  the  court.  [In  effect 
uly  16th,  1880.] 

Paid  into  the  State  treasury— bat  not  distributed  among  tbe  other 
Blrs,  6  GaL  418. 

§  1694.  The  agent  must  render  the  court  appointing 
tJTw^  annually,  an  account,  showing: 

1.  The  value  and  character  of  the  property  received  by 
ilm,  i77hat  portion  thereof  is  still  on  hand,  what  sold,  and 
or  -what; 

2.  The  income  derived  therefrom; 

3.  The  taxes  and  assessments  imposed  thereon,  for 
nrhat,  and  whether  paid  or  unpaid; 

4.  ^Expenses  incurred  in  the  care,  protection,  and  man- 
l^ement  thereof,  and  whether  paid  or  unpaid.  When 
Died,  the  court  may  examine  witnesses  and  take  proofs 
In  regard  to  the  account;  and  if  satisfied  from  such  ac- 
Dounts  and  proofs  that  it  will  be  for  the  benefit  and  ad- 
vantage of  tne  persons  interested  therein,  the  court  may, 
by  order,  direct  a  sale  to  be  made  of  the  whole  or  such 
parts  of  the  real  or  personal  property  as  shall  appear  to 
be  proper,  and  the  purchase-money  to  be  deposited  in  the 
State  treasury.    [In  effect  July  16th,.  1880.] 

§  1695.  The  agent  is  liable  on  his  bond  for  the  care 
And  preservation  of  the  estate  while  in  his  hands,  and  for 
the  payment  of  the  proceeds  of  the  sale  as  required  in 
the  preceding  sections,  and  may  be  sued  thereon  by  any 
person  interested. 

§  1696.  When  any  person  appears  and  claims  the 
money  paid  into  the  treasury,  the  court  making  the  dis- 
thbation  must  inquire  into  such  claim,  and  being  first  sat- 
isfied of  his  right  thereto,  must  grant  him  a  certificate  to 
that  effect,  under  its  seal;  and  upon  the  presentation  ofi 
the  certificate  to  him.  the  controller  must  draw  his  war- 
nint  on  the  treasurer  for  th&amount.   [In  effect  July  16th, 

S  1697.  When  the  estate  has  been  fully  administered,  \^^^     , 
and  it  is  shown  by  the  executor  or  administrator,  by  the    \  i^^} 
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production  of  satisfactory  Touchers,  that  he  baa  pa^j 
sums  of  money  due  from  him,  and  delivered,  up, 
the  order  of  the  court,  all  the  property  of  the  est 
the  parties  entitled,  and  performed  all  the  acts  la^ 
required  of  him,  the  court  must  make  a  judgment  i 
decree  discharging  him  from  all  liability  to  l>e  inci — 
thereafter. 
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^•ORDERS,  DECREES,  ETO.  §§  1704-5 


y^l^VA  -Y^^  \io 


\CHAPTER  Xi;. 

P  OlXDBRa,  DBCREZSS,  PROCBSS,  MZNUTES, 
XIXSCORDS,  TRIALS,  AND  APPEATiB. 

704.  Orders  and  decrees  to  be  entered  In  minutes. 

a05.  How  often  publication  to  \fe  made. 

17U;>.  Recorded  decree  or  order  to  impart  notice  from  date  of  flUnsr. 

1 1 07 .  Citation,  bow  directed  and  wliat  to  contain. 

ITOd.  Citation,  bow  issued. 

ITO'K  Cimtion,  bow  served. 

'\'«  \0.  Pei-sonai  notice  given  by  citation. 

17 1 1.  CI  tatjoii  to  be  served  five  days  before  return. 

17 12.  One  descript  Ion  of  real  estato  sought  to  l>e  sold  being  published* 

U  sufliclent  for  all  purposes. 
VT13.   Rules  of  practice  generally. 
ITU.   New  trials  aud  appeals. 
1715.  With  in  what  time  appeal  must  be  taken. 
I  17 16.   Issues  joined  in  Probate  Court,  how  tried  and  disposed  of. 
I  1717.   Court  to  try  case  when  no  jury  is  demanded.    How  and  what 

issues  to  be  tried. 
I  nia.  Court  to  appoint  attorney  for  minor  or  absent  heirs,  devisees, 

legatees*  or  creditors,  when,  aud  what  compensation  he  is 

to  receive. 
\  17 in.  Decree  relative  to  homestead,  and  eflFect  thereof. 
I  1720.    CoRts,  by  whom  paid  in  certain  cases, 
f  1721.    Executor,  etc.,  to  be  removed  when  committed  for  contempt. 
I  1712.    Service  upon  guardian. 
I  1723.   Termination  or  life  estate. 

§  1704.  Orders  and  decrees  made  by  the  court,  or  a 
juage  thereof,  in  probatej^roceedings,  need  not  recite  the     17^4 
existence  of  facts,  or  the  performance  of  acts,  upon  which    oo^^rji^ 
the  jurisdiction  of  the  court  or  judge  may  depend,  but  it  '  ' 

shall  only  be  necessary  that  they  contain  the  matters  or- 
dered or  adjudged,  except  as  otherwise  provided  in  this 
title.  All  orders  and  decrees  of  the  court  or  Judge  must 
bo  entered  at  length  in  the  minute  book  of  the  court. 
[In  effect  July  IGth,  1880.] 

Interpretation  of  section— 51  Cal.  146. 

§  1705.  When  any  publication  is  ordered,  such  publi-    i>^o5 
cation  must  be  made  daily,  or  otherwise  as  often  during      ^ep 
the  prescribed  period  as  the  paper  is  regularly  issued,  un-     ^  446 
less  otherwise  nrovided  in  this  title.  .The  court,  or  a  judge 
tlieroof,  may,  liowever,  order  a  less  number  of  publica- 
tions Uuring  the  period.     [In  .effect  July  16th,  1880.] 
Affidavit  of  publication— sees.  :^lu.  201 1.  « 

Order  directizig  publication— particularity  of.  51  CaL  146, 
CODK  CiY.  Psoo.— 40. 


§§  1706-14  OBDEBS,  DECBEES,  ETC.  50 

§  1706.  When  it  is  proTided  in  this  title  that  any  adfli 
or  decree  of  the  court,  or  a  judge  thereof,  or  a  oo^ 
thereof,  must  be  recorded  in  the  office  of   the         ^ 
recorder,  from  the  time  of  filing  the  same  for 
notice  is  imparted  to  all  _peraons  of  the  contents  the 
[lu  effect  July  16th,  1880.J 

§  1707.  Citations  must  be  directed  to  the  person  to  bl 

1707  ^^^^*  Bigued  by  the  clerk  and  issued  under  the  sealaf  tlM 
(.j.p      court,  aud  must  contain — 

6a  Ve       ^'  ^'^^®  ^^^^®  o^  ^^®  proceeding; 

72   24       2.  A  brief  statement  of  the  nature  of  the  proceeding; 
3.  A  direction  that  the  person  cited  appear  at  a  timfl 

1708  and  place  specified. 
ccp 

68   b6  §  170a  The  citation  may  be  issued  by  the  clerk  upon 

7^   24  the  application  of  any  party  without  an  order  of  th« 

i7oft  j^tlge,  except  in  cases  in  which  such  order  is  by  the  pro* 

ccp  visions  of  this  title  expressly  required. 

H8  ifi  ^§  1709.  The  citation  must  be  served  in  the  same  mast 
72   24    ^^^  ^^  ^  summons  in  a  civil  action. 

Service  of  citation— time  for,  sec.  1711 ;  same  manner  as  sommou  ti 
1710     '^  ^^^^  action,  see  sec.  ilOet  seq, 

67*^^9        §  ^710.  When  personal  notice  is  re(juired,  and  no  moda 
68  86     ^^  giving  it  is  prescribed  in  this  title,  it  tnust  be  given  "by 
citation. 

§  1711.  When  no  other  time  is  specially  prescribed  in 
this  title,  citations  musU  be  served  at  least  five  days  bfr* 
fore  the  return  day  thereof. 

§  1712.  When  a  complete  description  of  the  real  prop- 
erty of  an  estate  sought  to  be  sold  has  been  given  and 
published  in  a  newspaper,  as  required  in  the  order  to  shov 
cause  why  the  sale  should  not  be  made,  such  descriptioa 
need  not  be  published  in  any  subsequent  notice  of  sale  or 
notice  of  a  petition  for  the  confirmation  thereof;  it  issufi 
ficient  to  refer  to  the  description  contained  in  the  ^ublii 
cation  of  the  first  notice,  as  being  proved  and  on  file  in 
the  court. 

§  l7l3.  Except  as  otherwise  provided  in  this  title,  the 
provisions  of  part  two  of  this  Code  are  applicable  to  and 
constitute  the  rules  of  practice  in  the  proceedings  men- 
tioned in  this  title. 

§  1714.  The  provisions  of  part  two  of  this  Code,  relative 
to  new  trials  and  appeals—except  in  so  far  as  they  are 
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SEC. 


.174. 

56  CftL  1S2;  57  Gal. 

1459. 

191. 

1465. 

1175. 

69  Gal.  481. 

il83. 

54  Gal.  218;  55  Gal. 

1485. 

163;  66  Gal.  307. 

1490. 

1185. 

54  Gal.  626;  56  Gal.  87. 

1491. 

L186. 

57  Gal.  48. 

1498. 

L187. 

54     Gal.    218,     643; 

55    Gal.   155,   389; 

1494. 

59  Gal.  1. 

1188. 

55  Gal.  285. 

1192. 

55  Gal.  159, 163. 

1500. 

1198. 

54  Gal.  333. 

1197. 

66  Gal.  87. 

1526. 

1209. 

55  Gal.  193;  59  Gal. 

1580. 

406. 

1586. 

1311. 

67  Gal.  555. 

1587. 

181S. 

59  CaL  417, 420, 421. 

1282. 

68  Gal.  861. 

1589. 

1287. 

56  Gal.  593. 

1548. 

1288. 

56GaL593. 

1544. 

1292. 

56  Gal.  8. 

1571. 

1248. 

56  Gal.  9. 

1572. 

1254. 

54  Gal.  319. 

1576. 

1857. 

59  Gal.  90. 

1589. 

!  1869. 

57  GaL  323. 

1251. 

56  GaL  312. 

1584. 

1287. 

59  Gal.  33. 

1585. 

1»07. 

54  Gal.  556. 

1588. 

1812. 

64    Gal.     471,     509; 

56    Gal.   324,   470; 

1589. 

r     57  Gal.  274,  529. 

1591. 

'  1818. 

56  Gal.  470. 

1616. 

!  1815. 

58  Gal.  336,  837. 

1618. 

1887. 

64  GaL  556. 

1627. 

1889. 

64  Gal.  556.       ' 

1681. 

1889. 

57  Gal. '282. 

1687. 

1864. 

24  Gal.  90. 

1865. 

54  Gal.  215;  56  Gal. 

1665. 

326,  420. 

1666. 

1870. 

57  Gal.  81. 

1678. 

W^' 

56  Gal.  408. 

1698. 

1879. 

56  Gal.  420;  67  Gal.  81. 

1888. 

56  Gal.  326,  327. 

1718. 

1885. 

56  Gal.  326,  40S. 

1715. 

IttO. 

55  Gal.  67, 

1716. 

57  Gal.  388. 

54  Gal.  223;  67  Gal. 
446;  59  Gal.  292. 

57  Gal.  437. 
59  Gal.  37,  43. 
59  Gal.  37,  43. 

58  Gal.  353;  59  Gal. 
37,43. 

55  Gal.  576,  578; 
56  Gal.  464;  58  Gal. 
352,  353. 

56  Gal.  297;  57  Gal. 
407. 

57Gai.407. 

55  Gal.  310. 

57  Gal.  212,  421. 

54  Gal.  196;  55  GaL 
310,  580. 

54  Gal.  196. 
57  Gal.  421. 

56  Gal.  208. 

57  Gal.  212. 
57  Gal.  212. 
57  Gal.  294. 

57  Gal.  242,  248,  389; 

59  Gal.  293. 
57  Gal.  245. 
57  Gal.  469. 
57  GaL  837;  58  GaL 

543. 
67  Gal.  241. 

57  Gal.  241. 

55  Gal.  88 ;  57  Gal.  241. 

55  Gal.  87. 

58  GaL  543. 
58  Gal.  543. 

54  Gal.  254;  55  GaL 

142. 
67  Gal.  421. 
54  Gal.  302. 
58  Gal.  114. 
64  Gal.  302;  57  GaL 

388. 

56  Gal.  325. 
54  Gal.  228. 
56  Gal.  325. 


3  OBDEHS,  DECREES,  ETC.  §§  1715->18 

consistent  with  the  pTOvisions  of  thia  title — apply  to 
.6  proceedings  mentioned  in  this  title. 

g,  17X3.  The  appeal  must  be  taken  "wdtthin  sixty  days  ^ceV^ 

ter  tlie  order,  decree,  or  judgment  is  entered.  54  ^3 

appeals  from  Superior  Ooorts— in  probate  matters,  sec.  96S,  sabd.  3.  55  576 

97ithixi  sixty  days-Estate  of  Burns,  Feb.  28th,  1880, 6  Fac.  C.  L.  J.  49.  ^  ^"^^ 

Piarties  aggrieved— may  appeal,  40  CaL  463.  ^182 

g  1716.  All  issues  of  fact  joined  in  probate  proceedings  Jf  jf ^^ 

mat   be  tried  in  conformity  with  the  requirements  of  /J  f^^ 
i:icle  t'wro,  chapter  two,  of  this  title,  and  in  all  such  pro- 

sedings  the  party  affirming  is  plaintiff,  and  the  one  deny-  1710 
ig  or  avoiding  is  defendant.    Judgments  therein,  on  the      ccp 

sue  joined,  as  well  as  for  costs,  may  be  entered  and  en-  55  576 

need  by  execution  or  otherwise  by  the  court,  as  in  civil  ^6  3.6 

ctions.     [In  effect  July  16th,  1880.]  68  laa 

Trial  of  iBsnes— see  sec.  1717.  74  2C6 
Judgment— sec.  664». 

Bxeoution— sec.  684}».  1717 

§  1717.  If  no  jury  is  demanded,  the  court  must  try  the  C8^^2 
pBues  joined.  Ii  on  written  demand  a  jury  is  called  by  72  Vc9 
Ifther  party,  and  the  issues  are  not  sufficiently  made  up  74  2o7 
»y  the  written  pleadings  on  file,  the  court,  on  due  notice 

0  the  opposite  party,  must  settle  and  frame  the  issues  to     ^^7. 
be  tried,  and  submit  the  same,  together  with  the  evidence   75^9 
)f  each  party,  to  the  jury,  on  which  they  must  render  a 
rerdict.   Either  may  move  for  a  new  trial,  upon  the  same 
Rounds  and  errors,  and  in  like  manner,  as  provided  in 

mis  Code  for  civil  actions. 
Vew  trialB— see  sec  1714. 

§  1718b  At  or  before  the  hearing  of  petitions  and  con- 
tests for  the  probate  of  wills;  for  letters  testamentary  or 

01  administration ;  for  sales  of  real  estate,  and  confinna- 
^ons  thereof;  settlements,  partitions,  and  distributions  of 
^tates,  setting  apart  homesteads,  and  all  othet  proceed- 
uigs  where  all  the  parties  interested  in  the  estate  are  re- 
quired to  be  notified  thereof;  the  court  may,  in  its  discre- 
uon,  appoint  some  competent  attomey-at-law  to  represent 
^  all  such  proceedings  the  devisees,  legatees,  heirs,  or 
ci^editorsof  the  decedent,  who  are  minors  and  have  no 
gneral  guardian  in  the  county,  or  who  are  non-residents 
<tf  the  State;  and  those  interested  who,  though  they  are 
UHelther  such  minors  or  non-residents,  are  unrepresented, 
^e  Older  must  specify  the  names  of  the  parties  so  far  as 
toown  for  whom  the  attorney  is  appointed,  wh<^  thereby 
Authorized  to  represent  such  parties  in  all  such  proceed- 


§§  1719-22  OBDERS,   DECREES,  ETC. 

ings  had  subsequent  to  his  appointment.    The  at 
may  receive  a  fee,  to  be  fixed  by  the  court,  for  his 
ices,  which  must  be  paid  out  of  the  funds  of  the  est 
necessary  expenses  of  administration,  and  upon,  dif 
tion  may  be  charged  to  the  party  represented  by  the 
tomey.     If,  for  any  cause,  it  becomes  necessary,  1 
court  may  substitute  another  attorney  for  the  one  fusti 

Sointed,  in  which  case  the  fee  must  be  proportioDsi 
ivided.     The  non-appointment  of  an  attorney  wili^ 
affect  the  validity  of  any  of  the  proceediogs.     pji 
July  16th,  1880.] 

Attorney  for  absent  heirs— fees  of,  36  Cal.  278;  4.1  Cal.  543: 
waive  minor's  rigbts,  Mv.  P.  Bep.  6 :  cannot  instltate  proceedinfil 
revocation  of  probate,  My.  F.  Bep.  79. 

§  1719.  When  a  judgment  or  decree  is  made,  set 
apart  a  homestead,  contirming  a  sale,  making  disti 
tion  of  real  property,  or  determining  any  other  matter] 
f ecting  the  title  to  real  property,  a  certified  copy  oi  ^ 
same  must  be  recorded  in  the  office  of  the  recorder  of 
county  in  which  the  property  is  situated.    [In  effect  J« 
Ist,  1874.] 

§  1720.  When  it  is  not  otherwise  prescribed  in 
"        title,  the  Superior  Court,  or  the  Supreme  Court  on 
7JzP      peal,  may,  in  its  discretion,  order  costs  to  be  paid  hysL 
47^2      PS-rty  to  the  proceedings,  or  out  of  the  assets  of  the  ' 

tate,  as  justice  may  require.    Execution  for  the  costs  maf 

1720         issue  out  of  the  Superior  Court.  [In  effect  July  16th,  ISSftj; 

ccp  Costs  against  ezecntor— or  administrator,  sec.  1509. 

'12  453  Costs— when  paid  out  of  the  estate,  47  CaL  450 :  on  contest  of  «JD| 

before  Code,  19  Cal.  388 :  on  appeal.  Estate  of  Barton,  June  16th,  lWi» 

Pac.  C.  L.  J.  611.      -  /  "  \  *  tV  <      '     ' 

§  1721.  Whenever  an  executor,  administrator,  or  goar^ 
ian  is  committed  for  contempt  in  disobeying  any  lawfju 
order  of  the  court,  or  a  judge  thereof,  and  has  remained  in 
custody  for  thirty  days  without  obeying  such  order,  or 
purging  himself  otherwise  of  the  contempt,  the  court 
naay*  by  order  recitiug  the  facts,  and  without  further 
showing  or  notice,  revoke  his  letters  and  appoint  some 
other  person  eutitled  thereto  executor,  administrator,  or 
guardian  in  his  stead.    [In  effect  July  i6th»  1880.] 

Imprisonment  of  oxeontor— for  not  paying  over  the  distrflmted 
shares  of  the  estate.  My.  F.  Bep.  160;  and  see  63  Gal.  204. 

§  1722.  Whenever  an  infant,  insane,  or  incompetez/* 
person  has  a  guardian  of  his  estate  residing  In  this  State, 
personal  service  upon  the  guardian  of  any  process,  notice, 
or  order  of  the  court  concerning  the  estate  of  a  deceased 
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person  in  which  the  ward  is  interested,  is  equivalent  to 
service  upon  the  ward,  and  it  is  the  duty  of  the  guardian 
U>  attend  to  the  interests  of  the  ward  in  the  matter.  Such 
piardian  may  also  appear  for  his  ward  and  waive  any 
process,  notice,  or  order  to  show  cause  which  an  adult  or 
ft  person  of  sound  mind  might  do.  [In  effect  July  16th, 
1880.] 

§  1723.  If  any  person  has  died,  or  shall  hereafter  die, 
^no  at  the  time  of  his  death  was  the  owner  of  a  life  es- 
tate, 'which  terminates  by  reason  of  the  death  of  such  i)er- 
Bon,  any  person  interested  in  the  property,  or  in  the  title 
hereto,  in  which  such  life  estate  was  held,  may  file  in  the 
Superior  Court  of  the  county  in  which  the  property  is 
situated,  his  verified  petition,  setting  forth  such  facts, 
imd  thereupon,  and  after  such  notice,  by  publication  or 
titherwise,  as  the  court  may  order,  the  court  shall  hear 
Kach  petition  and  the  evidence  offered  in  support  thereof, 
^d  u,  upon  such  hearing,  it  shall'  appear  that  such  life 
IBState  of  such  deceased  person  absolutely  terminated  by 
reason  of  his  death,  the  court  shall  make  a  decree  to  that 
effect,  and  thereupon  a  certified  copy  of  such  decree  may 
be  recorded  in  the  office  of  the  county  recorder,  and 
Hiereafter  shall  have  the  same  effect  as  a  final  decree  of 
listxibution  so  recorded.    [In  effect  March. 4th»  1881.] 


/^? 
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CHAPTER  Xni. 
OF   FITBLIC  ADMINISTRATOR 


I  1726.  ^Vhftt  estates  to  be  administered  by  public  administrator. 
S  1727<  PuDllc  administrator  to  obtain  letters,  when  and  hoipr. 

bond  and  oath. 
S  1726.  Duty  of  persons  in  whose  house  any  stranger  dies. 
S  1729.  Must  return  inventory  andadmlnlBterestatesacoordinGr  to 

title. 
S  1730.  When  another  person  is  appointed  administrator  or  ei 

Sublic  administrator  to  deliver  up  the  estate, 
officers  to  give  notice  of  waste  to  public  admtnl 
I  1732.  Units  for  property  of  decedents. 
§  1733.  Order  to  examine  party  charged  with  embezzling  estate. 
I  1734.  Punishment  for  rerosing  to  attend. 
I  1785.  Order  on  public  administrator  to  account. 
S  1736.  Every  six  months  to  make  and  publish  return  cS  ccauXLHaa  d 

S  1737.  When  there  are  no  heirs  or  claimants,  moneys  and  effects  pofcl 
to  county  treasurer,  etc. 

S  1738.  Not  to  be  interested  in  the  payments  for  or  on  acoonnt  of  m- 
tates  in  his  hands. 

S  1739.  When  to  settle  with  county  clerk,  and  how  nndalxned  estato 
disposed  of. 

S  1740.  Proceedings,  how  and  by  whom  instituted,  against  public  ad- 
ministrator falling  to  pay  over  money  as  ordered. 

S  1741.  Fees  of  officers,  when  and  by  whom  paid. 

§  1742.  Public  administrator  to  administer  oaths. 

S  1743.  Preceding  chapters  applicable  to  public  administrator. 

^  1726.  Every  public  administrator,  duly  elected,  comr 

missioned,  and  qualified,  must  take  charge  of  the  estates 

of  persons  dying  within  his  county  as  follows : 

1*^6        1.  Of  the  estate  of  decedents  for  which  no  administra- 

76^  07     ^^^^  ^^®  appointed,  and  which,  in  consequence  tiieieof, 

'^     are  being  wasted,  uncared  for,  or  lost; 

2.  Of  toe  estates  of  decedetits  who  have  no  known  heirs; 
«     3.  Of  the  estates  ordered  into  his  hands  by  the  court; 
and 

4.  Of  the  estates  upon  which  letters  of  administration 
have  been  issued  to  him  by  the  court.  [In  effect  July 
16th,  1880.] 

§  1727.  Whenever  a  public  administrator  takes  chaige 
of  an  estate,  which  he  is  entitled  to  administer  without  let- 
ters of  administration  being  issued,  or  under  order  of  the 
court,  he  must,  with  all  convenient  dispatch,  procure  let- 
ters of  administration  thereon,  in  like  manner  and  on  like 
proceedings  as  letters  of   administration  are  issued  to 
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li ex  persons.  His  official  bond  and  oath  are  in  lieu  of 
e  administrator's  bond  and  oath,  but  when  real  estate  is 
"d-exed  to  be  sold,  another  bond  may  be  required  by  the 

Cjetters  of  administration— need  of  granting,  to  public  adminls- 
aXox-,  7  Cal.  215 ;  11  Gal.  120 ;  17  Gal.  233;  34  Gal.  &i :  continue  in  force 
ter  oface  expires,  11  Gal.  120;  53  Gal.  259:  but  estate  must  be  deliv- 
*ecL  t^o  another  appointee,  sees.  1730, 1735. 

Boxid  on  sale  of  real  estate— sec.  1389. 

Soxidsmen  of  public  administrator— liable  after  term  expires,  53 
al.  2S9. 

^  1728h  Whenever  a  stranger,  or  person  without  known    j^p- 
ieir9»  dies  intestate  in  the  house  or  premises  of  another,  the     ^^^® 
>ossessor  of  such  premises,  or  any  one  knowing  the  facts,  loi  613 
niist  give  immediate  notice  thereof  to  the  public  admin- 
istrator of  the  county;  and  in  default  of  so  doing,  he  is 
liable  for  any  damage  that  may  be  sustained  thereby,  to 
be  recovered  by  the  public  administrator,  or  any  party  in- 
terested. 

§  1729.  The  public  administrator  must  make  and  re- 
turn a  perfect  inventory  of  all  estates  taken  into  his  pos- 
session, administer  and  account  for  the  same  according  to 
the  provisions  of  this  title,  subject  to  the  control  and 
directions  of  the  court.    [In  effect  July  16th,  1880.] 

Failure  to  file  inventonr,  etc.— ground  for  revocation  of  letters, 
My.  P.  Rep.  251. 

P  1730.  If,  at  any  time,  letters  testamentary  or  of  ad- 
ministration are  regularly  granted  to  any  other  person  on    1730 
an  estate  of  which  the  public  administrator  has  charge,  ^^F^^Ro 
he  must,  under  the  order  of  the  court,  account  for,  pay,  -^"^  ^^^ 
and  deliver  to  the  executor  or  administrator  thus  ap- 
pointed, all  the  money,  property,  papers,  and  estate  of 
every  kind  in  his  possession  or  under  his  control.    [In  ef-  • 

feet  July  16th,  1880.] 

Authority  of  public  administrator— continues  after  term  until  ne^ 
appointment,  11  Gal.  120. 

P  1731.  All  civil  officers  must  inform  the  public  ad- 
ministrator of  all  property  known  to  them,  belonging  to 
a  decedent,  which  is  liable  to  loss,  injury,  or  waste,  and 
which,  by  reason  thereof,  ought  to  be  in  possession  of  the 
public  administrator. 

S  1732.  The  public  administrator  must  Institute  all 
BTuts  and  prosecutions  necessary  to  recover  the  property, 
debts,  papers,  or  other  estate  of  the  decedent. 
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§  1733.  When  the  public  administrator  complaiMi 
the  Superior  Court,  or  a  judge  thereof,  on  oath,  that 
person  has  concealed,  embezzled,  or  disposed  of.  or  hi 
his  possession  any  money,  goods,  property,  or  effects,  i 
the  possession  of  which  such  administrator  isentitle&l 
his  official  capacity,  the  court  or  judge  may  cite  such 
eon  to  appear  before  the  court,  and  may  examine  Mm, 
oath,  touching  the  matter  of  such  complaint.    [Xn 
July  16th,  1880.J 

Citation— sees.  1707-1711. 

§  1734.  All  such  interrogatories  and  answers  tanst 
reduced  to  writing  and  signed  by  the  party  exs 
and  filed  in  the  court.    If  the  person  so  cited  refuses 
appear  and  submit  to  such  examinafcion,  or  to  ans^ 
such  interrogatories  as  may 'be  put  to  him  touching 
matter  of  such  complaint,  the  court  may  commit  him 
the  county  jail,  there  to  remain,  in  close  custody,  until 
submits  to  the  order  of  the  court.    [In  effect  July 
1880.] 

Contempt— sees.  1209, 1219. 

§  1735.  The  court  may,  at  any  time,  order  the  publie' 
administrator  to  account  for  and  deliver  all  the  money, 
and  property  of  an  estate  in  his  hands  to  the  heirs,  or  ttrj 
the  executors  or  administrators  regularly  appointed.  (J^\ 
effect  July  16th,  1880.] 

§  1736.  The  public  administrator  must,  once  in  eveij 
six  months,  make  to  the  Superior  Court,  under  oath,  ft 
return  of  all  estates  of  decedents  which  have  come  into 
his  hands,  the  value  of  the  same,  the  money  which  bas 
come  into  his  hands  from  such  estate,  and  what  he  haA 
done  with  it,  and  the  amount  of  his  fees  and  ex{)enses  in- 
curred, and  the  balance,  if  any,  remaining  in  his  hands; 
publish  the  same  six  times  in  some  newspaper  publisb^ 
m  the  county,  Dr  if  there  is  none,  then  post  the  same,  legi- 
*bly  written  or  printed,  in  the  office  of  the  county  clerk  of 
the  county.     [In  effect  July  16th,  1880.] 

Semi-annual  statement— of  affairs  of  estate,  etc.,  n^ect  causes 
revocatioa  of  letters,  My.  P.  Rep.  251.  j  /^M 

Publication— sec.  1705.       »  .    .•  '  I  ^  T 

§  1737.  It  is  the  duty  of  every  public  adiiiinistrator,  as 
soon  as  he  shall  receive  the  same,  to  deposit  with  the 
county  treasurer  of  the  county  in  which  the  probate  pro- 
ceedings are  pending,  all  moneys  of  the  estate  not  required 
for  the  current  expenses  of  the  administration ;  and  such 
moneys  may  be  drawn  upon  the  order  of  the  executor  or 
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When  the  public  Bdministrato 
or  Court,  or  a  judge  thereof,  on 
I  concealed,  embezzled,  or  dispo: 
iSion  any  money,  goods,  propen 
3 ion  of  which  such  adminiatrati 

capacity,  the  court  oc  judge  ma 
lear  beforo  the  court,  and  may  e: 


Q  the  order  of  tbe  esecutoror 


d  TUBLIO  ADMOnSTRATO^  §§  1738-40 

dministcatoT,  countersigned  by  a  superior  judge,  wlien 
squired  for  the  purposes  of  administration.  It  shall  be 
a©  d-uty  of  the  county  treasurer  to  receive  and  safely 
eep  all  such  moneys,  and  pay  them  out  upon  the  order 
f  the  executor  or  administrator,  when  countersigned  by 
superior  judge,  and  not  otherwise,  and  to  keep  an  ac- 
ount  Tvith  such  estate  of  all  moneys  received  and  paid 
a  hira;  and  the  county  treasurer  shall  be  allowed  one 
•er  cent,  upon  all  moneys  received  and  kept  by  him,  and 
lo  greater  fees  for  any  services  herein  provided ;  and  for 
he  safe  keeping  and  payment  of  all  such  moneys,  as  ^ 

lerein  provided,  the  said  treasurer  and  his  sureties  shall 
>e  responsible  upon  his  official  bond.  The  moneys  thus 
Leposited  may,  upon  order  of  the  court,  be  invested, 
>ending  the  proceedings,  in  securities  of  the  United 
states,  or  of  this  State,  when  such  investment  is  deemed 
by  the  court  to  be  for  the  best  interests  of  the  estate. 
After  a  final  settlement  of  the  affairs  of  any  estate,  if 
Ihere  be  no  heirs,  or  other  claimants  thereof,  the  county 
treasurer  shall  pay  into  the  State  treasury  all  moneys  and 
effects  in  his  hands  belonging  to  the  estate,  upon  order  of 
the  court;  and  if  any  such  moneys  and  effects  escheat  to 
the  State,  they  must  be  disposed  of  as  other  escheated 
estates.     [In  effect  July  16th,  1880.] 

Depositing  money  in  county  treasury,  etc.— failure  causes  revo* 
cation  of  letters.  My.  P.  Bep.  251. 

Escheated  estates— sees.  1269-1272. 

1738 
§  1738.  The  public  administrator  must  not  be  inter-     ccd 
eated  in  the  expenditures  of  any  kind  made  on  account  of   ^^  ^^ 
any  estate  he  administers,  nor  must  he  be  associated  in    j  700 
business  or  otherwise  with  any  one  who  is  so  interested,      c^p 
and  he  must  attach  to  his  report  and  publication,  made  in    55  142 
accordance  with  the  preceding  section,  his  af&davit  to  that 
effect.  1739 

cop 
§  1739.  Public  administrators  are  required  to  account  76  i97 
under  oath,  and  to  settle  and  adjust  their  accounts  re- 
lating to  the  care  and  disbursement  of  money  or  property 
belonging  to  estates  in  their  hands,  with  the  county 
clerks  of  their  respective  counties,  on  the  first  Monday  in 
each  month;  and  tbey  must  pay  to  the  county  treasurer 
any  money  remaining  in  their  hands  of  an  estate  un- 
claimed, as  provided  in  sections  sixteen  hundred  and 
ninety-three  to  sixteen  hundred  and  ninety-six,  both  in- 
clusive.      J}^^  )l.p_  y    I 

§  1740.  whea  it  'Appears,  from  the  returns  made  in 
puisaance  of  the  foregoing  sections,  that  any  money  re- 
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mains  in  the  hands  of  the  public  administrator  (after  ■ 
final  settlement  of  the  estate)  anclaimed,  which  shoold  bi 
paid  over  to  the  county  treasurer,  the  Superior  Courts  or  a 
judge  thereof,  must  order  the  same  to  be  paid  over  to  tlM 
county  treasurer;  and  on  failure  of  the  public  adminis- 
trator to  comply  with  the  order  within  ten  days  after  the 
same  is  made,  the  district  attorney  for  the  county  musk 
immediately  institute  the  requisite  legal  proceedingi 
against  the  public  administrator  for  a  judgment  against 
him  and  the  sureties  on  his  official  bond,  in  the  amount  of 
money  so  withheld,  and  costs.    [In  effect  July  16th,  1880.] 

§  1741.  The  fees  of  all  officers  chargeable  to  estates  in 
the  hands  of  public  adniinistrators,  must  be  paid  out  of 
the  assets  thereof  so  soon  as  the  same  come  into  his  haDd& 

§  1742.  Public  administrators  may  administer  oatba 
in  regard  to  all  matters  touching  the  disoharge  of  their 
duties,  or  the  administration  of  estates  in  their  hiuids. 

Admlnintration  of  oaths—fiec.  2093  et  seq,  \ 

.     §  1743.  When  no  direction  is  given  in  this  chapter  for  I 
-^743  the  government  or  guidance  of  a  public  administrator  in 
76  %t   ^^®  discharge  of  his  duties,  or  for  the  administration  of  an 
^   estate  in  his  hands,  the  provisions  of  the  preceding  chap- 
^  ^g  texs  of  this  title  must  govern. 

cop 
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CHAPTER  Xir. 
OF  QUARDIAN  AMD   WARD. 

AjbT.     I.    OUABDIASS  or  MmoilB. 
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iMtion  of  the  minor,  il  fourteen  years  of  -Kfoj,        pq 

nakingsuch  appointment,  the  court  mustc  **§-g  "'"o/,      '*(; 
e  as  Bach  court  deems  reasonable  Wbegiv^tJsB.  "^  *S; 

in  haTing  the  care  of  Buch  minor,  and  to  J**!  to  ""i     / 
of  the  minor  residing  in  tlie  county  aa  tin  ^"ci  J!?^     pf^y. 
I  proper.    [In  effect  April  15th,  1880.]  ^"t^"*'*^ 

'BTi  and  dntiea  of  guardiaiiB— aec.  1768  er  t».  ^^^        ^ 

nUaa  and  ward— see  Civil  Code,  leu.  ZJS-aiB. 


ads  of  the  pablio  admiaistr&tor  (aftet  t 

if  the  estate)  unclaimed,  whlcli  afaonld  ba 
wunty  treasurer,  the  Superior  Court,  or  i 
list  order  the  same  to  be  paid  over  to  tin 
■;  and  on  faituro  of  the  pablic  admisii- 
with  the  order  within  ten  days  after  tbt 
to  district  attorney  for  the  county  mnst 
itituta  the  requisite  l^al  proceedil^ 
ic  administrator  for  a  judgment  agaiittt 
itiea  OD  hlB  official  hond,  io  tha  omoant  of 
lid,  and  costs.  [In  eSect  July  IGtb,  ItSO.] 
eea  of  all  officers  chargeahle  t6  eatMXea  ia 
jlio  admiDiatratorB,  must  be  paid  oat  of 
E  so  soon  as  tlie  same  oome  into  his  banib. 
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1747.  Judge  to  appoint  gnardlans,  when,  and  on  wliat  petitloiL 

1748.  When  mlnormay  nominate  guardian;  when  not. 

1749.  When  appointment  may  be  made  by  Judge,  when  minor  Is  oror 

fourteen. 

1750.  Nomination  by  minors  after  arrlylng  at  fourteen. 

1751.  Father  or  mother  entitled  to  gnardianBhip. 

1752.  Minor  having  no  father  or  mother.  . 

1753.  Powers  and  duties  of  guardian. 

1754.  Bond  pf  guardian,  conditions  of. 

1755.  Probate  ludge  may  insert  conditions  In  order  appolndsg 
guardian. 

1756.  Letters  of  guardianship  and  bond  of  guardian  to  be  recorded. 

1757.  Maintenance  of  minor  out  of  income  of  his  own  property. 

1758.  Guardian  to  give  bond.  Powers  limited. 
1758.  Power  of  courts  to  appoint  guardians  and  next  fHend  not  lm« 

paired. 

^  1747.  The  Superior  Court  of  each  cotmty,  when  it  ap- 
pears necessary  or  convenient,  may  appoint  guardians  for 
the  persoDS  and  estates,  or  either  of  tnem,  of  minors  who 
have  no  suardian  legally  appointed  by  will  or  deed,  and 
who  are  mhabitants  or  resiaents  of  the  county,  or  who      1747- 
reside  without  the  State  and  have  estate  within   the       ccp 
county.    Such  appointment  may  be  made  on  the  petition      74  hi 
of  a  reUtlve  or  other  jperson  on  behalf  of  the  minor,  or  on     ^  862 
the  potion  of  the  mmor,  if  fourteen  years  of  age.    Be- 
fore making  such  appointment,  the  court  must  cause  such    ^>4^ 
notice  as  such  court  deems  reasonable  to  be  given  to  any  /^^ 
person  having  the  care  of  such  minor,  and  to  such  rela-/^  (^ 
tives  of  the  minor  residing  in  the  county  as  the  court  may 
deem  proper.    [In  effect  April  15th,  1880.] 

Powers  and  duties  of  guardians-HBec.  1768  ei  seq. 

Guardian  and  ward— see  Civil  Code,  sees.  236-256. 

Guardian  ad  litem— see  sec.  1709. 


§§  1748-54  ouABDiAK  Ain>  ward. 

Guardian  of  minor— minors  generaliy,  see  Civil  Code,  sees.  25.! 
204 :  control  of  District  Ck>urts  over  nunors.  before  amdts.  ISM, 41 
862:  on  petition  of  minor,  see  sec.  1748:  administrator  also.  3S  Call 
legislative  appointment  of,  when  unconstitutional,  52  Cal.  482. 

Letters  of  guardianship— when  need  not  actually  iasae,  15  Call 

Non-resident  minor— notice  of  application  for  guardianship 
Cal.629. 

§  1748.  If  the  minor  is  under  the  age  of  fourteen  yea 
the  court  may  nominate  and  appoint  bis  guardian.    It 
is  fourteen  years  of  aee,  he  may  nominate  his  own  f 
dian,  who,  if  approved  by  the  court,  must  be  appoi 
accordingly.    L^  effect  April  l^th,  1880.] 

§  1749.  If  the  guardian  nominated  by  the  minor  is : 
approved  by  the  court,  or  if  the  minor  resides  out  of 
1749    State,  or   it,  after  being  duly  cited   by  the    court, 
ccp      neglects  for  ten  days  to  nominate  a  suitable  person, 
72  24    court  or  judge  may  nominate  and  appoint  the  guardian^ 
the  same  manner  as  if  the  minor  were  under  the  age  i 
fourteen  years.    [In  effect  April  15th,  1880.] 

§  1750.  When  a  guardian  has  been  appointed  by 
court  for  a  minor  under  the  age  of  fourteen  years, 
minor,  at  any  time  after  he  attains  that  age,  mav  appoii 
his  own  guardian,  subject  to  the  approval  of  tne  conA 
Lin  effect  AprU  15th,  1880.] 

Vn  §1751.  The  father  of  the  minor,  if  living,  and  in  caM 

.-  of  his  deeease,  the  mother,  while  she  remains  unmarried, 
j  being  themselves  respectively  competent  to  transact  tbeic 

own  business  and  not  otherwise  unsuitable,  must  be  en* 

titled  to  the  guardianship  of  the  minor. 

^Oontrol  of  parent— see  Civil  Code.  sees.  203, 213;  37  CaL  6S7 :  ^oatl^ 
when  preferred  to  father,  My.  P.  Bep.  18 :  contest  between  tetbtf*^" 
stranger.  My.  F.  Bep.  215. 

§  1752.  If  the  minor  has  no  father  or  mother  Mviog, 
competent  to  have  the  custody  and  care  of  his  education, 
the  guardian  appointed  shall  have  the  same. 

Where  parent  living— otherwise,  37  Cal.  657. 

fl753.  Every  guardian  appointed  «ha]I  havAhe  cus- 
y  and  care  of  the  education  of  the  minor,  and  the  care 
and  management  of  his  estate,  until  such  minor  arri^f^ 
at  the  age  of  majority  or  marries,  or  tmtil  the  guardian  is 
Xy        legally  discharged! 

ofcp         §  1754.  Before  the  order  appointing  any  person  ena«?' 

^  o9s     ian  under  this  chapter  takes  effect,  and  "before  letters 

issue,  the  court  must  require  of  such  person  a  bond  to  the 

minor  with  sufficient  sureties,  to  be  approved  by  t*^® 
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Hdge,  and  in  snch.  sum  as  he  shall  otder,  conditioned  that 
be  guardian  will  faithfully  execute  the  duties  of  his  trust 
ccording  to  law,  and  the  following  conditions  shall  form 
part  of  such  bond  without  being  expressed  therein : 

1.  To  make  an  inventory  of  all  the  estate,  real  and  per- 
onal,  of  his  ward,  that  comes  to  his  possession  or  knowl- 
dge,  and  to  return  the  same  within  such  time  as  tlie 
t>urt  may  order; 

2.  To  dispose  of  and  manage  the  estate  according  to 
%w  and  for  the  best  interest  of  the  ward,  and  faithfully 
:>  discbarge  his  trust  in  relation  thereto,  and  also  in  rela- 
ion  to  the  care,  custody,  and  education  of  the  ward; 

3.  To  render  an  account  on  oath  of  the  property,  estate,     1754 
^d  moneys  of  the  ward  in  his  hands,  and  all  proceeds  or      cop 
Ikterests  derived  therefrom,  and  of  tbe  .management  and     ^  ,^J 
^position  of  the  same,  within  three  months  after  his  ap-    ^  *^* 
lointment,  and  at  sucli  other  times  as  tbe  court  directs, 

id  at  tbe  expiration  of  his  trust  to  settle  his  accounts 
Htli  tbe  court,  or  with  the  ward,  if  he  be  of  full  age,  or 
lis  legal  representatives,  and  to  pay  over  and  deliver  all 
lie  estate,  moneys,  and  effects  remaining  in  his  hands,  or 
~ie  from  him  on  snch  settlement,  to  toe  person  wliois 
wfully  entitled  thereto.  Upon  filing  the  bond,  duly 
»pro  ved,  letters  of  guardianship  must  issue  to  the  person 
.^pointed.  In  form  thQ  letters  of  guardianship  must  be 
^ibstantially  the  same  as  letters  of  administration,  and 
"ieoatbof  the  guardian  must  be  indorsed  thereon  that 
will  perform  the  duties  of  his  office  as  such  guardian 
lording  to  law.    [In  effect  April  15th,  1880.] 

8uBi>rvi8ioir  3.  Accounts  of  gnardians— exclusive  jurisdiction  of 
^bate  Court  over,  before  amdts.  1880, 53  CaL  16;  renderiug,  sees.  1773» 

§  1755.  When  any  person  is  appointed  guardian  of  a 
'  or,  the  court  may,  with  the  consent  of  such  person, 
irt  in  the  order  of  appointment,  conditions  not  other- 
e  obligatory,  providiug  for  the  care,  treatment,  educa- 
^on,  and  welfare  of  tbe  minor.  The  performance  of  such 
tonaitions  shall  be  a  part  of  the  duties  of  the  guardian, 
br  tbe  faithful  performance  of  which  he  and  the  sureties 
n  his  bond  shall  be  responsible.    [In  effect  April  15th, 

{[Undertakings  generally—sec.  941n. 

;  Goardian'fl  bond— liability  on,  sec.  1407. 

i  Zietters  of  guardianship— special,  issuable  at  chambers,  sec  166. 

i%  1756.  All  letters  of  guardianship  issued,  and   all 
InaTdians'  bonds  executed  under  the  provisions  of  this 

^      CODB  Civ.  Pboc—at. 
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cbapter,  with  the  affidavits  and  certificates  thereon,  ma 
be  recorded  by  the  clerk  of  the  coart  having  jarisdicti^ 
of  the  persons  and  estates  of  the  wards.    [In  effect  A] 
15th,  1880.] 

§  1757.  If  any  minor  havinff  a  father  livingr  has  prop- 
erty, the  income  of  which  is  sufficient  for  bis  maintenance 
and  education  in  a  manner  more  expensive  than  his 
father  can  reasonably  afford » regard  being  had  to  the  sit- 
uation of  the  father's  family  ana  to  all  the  circumstances 
of  the  case,  the  expenses  of  the  education  and  main- 
tenance of  such  minor  may  be  defrayed  out  of  the  income 
of  his  own  property,  in  whole  or  in  part,  as  judged  rea- 
sonable, and  must  be  directed  by  the  court;  and  the 
charges  therefor  may  be  allowed  accordingly  in  the  settle- 
ment of  the  accounts  of  his  guardian,  pn  effect  Apiil 
15th,  1880.] 

§  1758.  Every  testamentary  guardian  must  give  bond 
and  qualify,  and  has  the  same  powers  and  mast  perform 
the  same  daties  with  regard  to  the  person  and  estate  of 
his  ward  as  guardians  appointed  by  the  court,  except  so 
far  as  their  powers  and  duties  are  legally  modified,  en- 
larged, or  changed  by  the  will  by  which  such  guardian 
was  appointed.    [In  effect  April  15th,  1880.] 

Testamentary  gnaxdian— wlien  not  entitled  to  custody  and  tcdtfoa 
of  minor,  37  CaL  657:  bond  of,  see  sec.  1754:  need  not  haye  letten  i» 
sued,  15  Gal.  227. 

§  1759.  Nothing  contained  in  this  chapter  affects  or 

impairs  the  power  of  any  court  to  appoint  a  guardian  to 

defend  the  interests  of  any  minor  interested  in  any  siiit 

or  matter  pending  therein. 

anardian  ad  litem-HMcs.  873, 373, 1722, 1769;  19  CaL  629:  but  see  € 
Cal.484. 

ABTICLE  n. 
OUABDIAKS  OV  iHSAmi  AVD  IlTOOlCPBTXVT  PSBSOSS. 

1763.  Guardians  of  insane  and  other  incompetent  persona. 

1764.  Appointment  by  probate  judge  itfter  hearing. 

1765.  Powers  and  duties  of  such  guardians. 

1766.  Petition  for  restoration  to  capacity. 

§  1763.  When  it  is  represented  to  the  Superior  Coai% 
or  a  judge  thereof,  upon  verified  petition  of  any  relatiyo 
or  fnend,  that  any  person  is  insane,  or  from  any  cause 
mentally  incompetent  to  manage  his  property,  such  court 
or  judge  must  cause  a  notice  to  be  given  to  the  supposed 
insane  or  incompetent  person  of  the  time  and  place  of 
hearing  the  case,  not  less  than  five  days  before  the  time 


».^Jrp-i 


attend,  must  be 
U6th,  1880.] 
-plu«aiiiu;lDin,ClTllOode,»c.!lia:  IiDm«Me>d<if, 
Its.  isn,  p.  r~ 

Zivtters  of  EnardlaoBhlp— or  lunatic,  not  coUBtenll;  unKkobla,  4 
CbI.  310:  appUcBtlon  tor.  Bhould  bs  nude  la  coana  vheie  lacomDetMt 
pBiEOa  xS&aes,  lij.  P.  &ep.  ST.  i  r~ 

§  3.764.  IF,  after  a  full  lieariuf;  and  examination  upon 
Buoh  petition,  it  sppear  to  tha  court  that  tlia  pereon  in 
question  is  incapable  of  taking  care  of  himaelf  "and  man- 
asiiip  bis  property,  such  court  muat  appoint  a  eoaidian 
of  hia  person  and  estate,  with  the  powers  and  dutiee  in 
this  cLapter  speci&ed.  [lu  efFect  April  letli,  1830.] 
Fartyappolnledgoaidlaii'-UCiil.  176;  4BCSLS9I);  Mf.  F.  Bep.  10. 
g  X765.  Sverj  guardian  appointed,  aa  provided  in  tlie 
preceding  section,  has  tbe  care  and  custody  of  tlie  person 
of  bia  waid,  and  the  management  of  all  liia  estate,  until 
eacli  guardian  is  legally  discharged;  and  he  must  give 
bond  to  ench  ward,  in  li&e  manner  and  with  like  condi- 
tions aa  before  prescribed  with  respect  to  the  guardian  of 


§  1766.  Any  person  who  baa  been  declared  insane  or 
takoompetent,  or  the  guardian,  or  any  relative  of  such 

Eeraon  within  the  third  degree,  or  any  friend,  may  apply, 
ypetitioa,  to  the  Superior  Court  of  the  county  in  which 
he  was  declared  insane,  to  have^be  fact  of  his  restoration 
to  capacity  judicially  determinod.    The  petition  shali  be 
verified,  and  shall  state  that  Bucli  person  Is  then  sane  or 
competent.    Upon  receiving  the  petition,  the  court  must 
nppoint  a  day  for  a  hearing  before  the  court,  and,  IE  the 
petitioner  request  it,  shall  order  an  invescigatioii  before  r        „„ 
jury,  which  shall  be  summoned  and  impanneled  in  thi     "* 
same  manner  aa  jiuies  are  summoned  and  impanneled  in  nn   .'» 
civil  actions.    The  court  shall  cause  notice  of  the  trial  to 
be  given  to  the  guardian  of  the  person  so  declared  insane 
or  mcompetent,  if  there  ha  a  guardian,  and  to  his  or  Imr 
husband  or  wife.  If  there  be  one,  and  to  bis  or  her  ■ 
or  mother,  if  living  in  the  county.    On  the  trial,  the  ( 
ian  or  relative  of  the  person  so  declared  insane  or  1 
petent,  and,  in  the  discretion  of  the  court,  any  othe 
sou,  may  contest  the  right  to  the  relief  demanded. 
cesses  maj  be  requirea  to  appear  and  testify,  as  in 
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cases,  and  may  be  called  and  examined  by  the  court  < 
its  own  motion.    If  it  be  found  that  the  i>erson  be 
Boand  mind,  and  capable  of  taking  care  of  himself 
his  property,  his  restoration  to  capacity  sfaall  be  adjad£ 
and  the  guardian  of  such  person,  if  such  person  be  not ( 
minor,  shall  cease.  .[In  effect  April  15th,  1880l] 

Tbb  Powebs  and  duties  ov  GuABniAirs. 

S  1768.  Qnardian  to  pay  debts  of  ward  oat  of  ward's  estate. 

S  176.9.  Guardian  to  recover  debts  due  his  ward  and  represent  liim. 

S  1770.  Guardian  to  manage  liis  estate,  maintain  ward,  and  sell  real  I 

estate 
%  1771.  ITaintenance,  support,  and  education  of  ward,  bow  enforced. 
I  1772.  May  assent  to  a  partition  of  real  estate.  I 

S  1773.  Guardian  to  return  inventory  of  estate  of  ward.  Appraisen 

to  be  appointed.   Lil^e  proceedings  when  other  property 

acquired. 

SI774.  Settlements  of  guardians.  I 

1775.  Allowance  of  accounts  of  joint  guardians.  u 

1776.  Expenses  and  compensation  of  guardians. 

§  1768.  Every  guardian  appointed  under  the  proTZJ* 
ions  of  this  chapter,  whether  for  a  minor  or  any  other  per- 
son, must  pay  all  just  debts  due  from  the  ward,  out  of  his 
personal  estate,  and  the  income  of  his  seal  estate,  if  suf- 
llcient;  if  not,  then  out  of  his  real  estate,  upon  obtaining 
an  order  for  the  sale  thereof,  and  disposing  of  the  same 
in  the  manner  provided  in  this  title  for  the  sale  of  real  es- 
tate of  decedents. 

Payment  of  debts— 36  Cal.  651. 

Order  for  sale  of  property— eec.  1770:  leglslatiye  authority,  to  sell 
land  of  minor,  50  Cal.  153:  51  CaL  852:  requisite  for  personalty,  9  Cu- 
532:  42  CaL  290. 

O^der  directing  payment— to  guardian  of  infant  h^rs,  effect  of,  U 
Cal.  343.  *^ 

§  1769.  Every  guardian  must  settle  all  accounts  of  tbe 
ward,  and  demand,  sue  for,  and  receive  all  debts  due  to 
him,  or  may,  with  the  approbation  of  the  court,  com- 
pound for  the  same  and  give  discharges  to  the  debtor,  on 
receiving  a  fair  and  just  dividend  of  his  estate  and  effects; 
and  he  must  appear  for  and  represent  his  ward  in  all  legal 
suits  and  proceedings,  unless  another  person  be  appointed 
for  that  purpose.    [In  effect  April  15tn,  1880.] 

Sne  for  ward— 20  Cal.  659;  not  in  his  own  name,  32  CaL  IIL 

Appear  for  ward— 19  CaL  632;  42  C;^jy4. 

§  1770.  Every  guardian  mi!fst  manage  the  estate  of  bb 
ward  frugally  and  without  waste,  and  apply  the  income 
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nd  profits  thereof,  as  far  as  may  bo  necessary,  for  the 
omfortable  and  suitable  maintenance  and  support  of  the 
rard  and  his  family,  if  there  be  any;  and  if  such  in- 
ome  and  profits  be  insufficient  for  that  purpose,  the 
aardian  may  sell  the  real  estate,  upon  obtaining  an  or 
er  of  t-lje  court  therefor,  as  provided,  and  must  apply 
tie  proceeds  of  such  sale,  as  far  as  may  be  necessary,  foi 
!ie  maintenance  and  support  of  the  ward  and  his  family, 
f  there  be  any. 

Manage  the  estate— liable  for  not  taking  security,  My.  P.  Bep.  230. 
lay  employ  agent,  36  Cal.  651 :  must  be  appointed,  9  Cal.  691. 
Sale  of  property— and  disposition  of  proceeds,  sec.  1777  et  seq. 

§  1771.  When  a  guardian  has  advanced  for  the  neces- 
ary  maintenance,  support,  or  education  of  his  ward,  an 
xnount  not  disproportionate  to  the  value  of  his  estate 
>r  his  condition  oi  life,  and  the  same  is  made  to  ap- 
>ear  to  the  satisfaction  of  the  court,  by  proper  vouchers 
aid  proofs,  the  guardian  must  be  allowed  credit  therefor 
n  his  settlements.  Whenever  a  guardian  fails,  neglects, 
fr  refuses  to  furnish  suitable  or  necessary  maiutenancei 
wpport,  or  education  for  his  ward,  the  court  may  order 
lim  to  do  so,  and  enforce  such  order  by  proper  process. 
SV'henever  any  third  person,  at  his  request,  supplies  a 
vard  with  such  suitable  and  necessary  maintenance, 
(Qpporty  or  education,  and  it  is  shown  to  havo  been  done 
Ifter  refusal  or  neglect  of  the  guardian  to  supply  the 
lame,  the  court  may  direct  the  guardian  to  pay  there- 
tor  out  of  the  estate,  and  enforce  such  payment  by  due 
piocess. 

Before  tills  section  enacted— Held  that  court  had  no  such  powers  as 
Eo  reimbursement,  40  Cal.  456. 

WaiTer  of  reimbursement— by  guardian,  My.  P.  Bep.  69. 

9  1772.  The  guardian  may  join  in  and  assent  to  a  par*' 
tition  of  the  real  estate  of  the  ward,  wherever  such  as- 
sent may  be  given  by  any  person. 

Assent  to  partition— sec.  795 :  provision  inapplicable.  19  Cal.  217 :  ap^ 
pearance  by  guardian,  sees.  372, 1723. 

•§  1773.  Every  guardian  must  return  to  the  court  an 
inventory  of  the  estate  of  his  ward  within  three  months 
after  his  appointment,  and  annually  thereafter.  When 
the  value  of  the  estate  exceeds  tlie  sum  of  one  hundred 
thousand  dollars,  semi-annual  returns  must  bo  made  to 
the  court.  Tho  court  may,  upon  application  made  for 
that  purpose  by  any  person,  compel  the  guardian  to 
tender  an  account  to  the  court  of  the  estate  of  his  ward. 
The  inventories  and  accounts  so  to  be  returned   or 
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rendered  muflt  be  sworn  to  by  the  guardian.  AH  tSie 
tate  of  the  ward  describod  in  the  first  inventory  most  bii 
appraised  by  appraisers  ippointed,  sworn,  ao^  acting  ^ 
the  manner  provided  for  regolating  the  settlement  of  tb/t; 
estates  of  decedents.  Snch  inventory,  with  the  appraise- 
ment of  the  property  therein  described,  mnst  be  recoidei 
by  the  clerk  of  the  court  in  a  proper  book  kept  in  bis 
office  for  that  porpose.  Whenever  any  other  property  of 
the  estate  of  any  ward  is  discovered,  not  incladed  in  tbe 
inventory  of  the  estate  already  retamed,  and  whenever 
any  other  property  has  been  succeeded  to,  or  acquired  by 
any  ward,  or  tor  his  benefit,  the  like  proceedings  most  be 
had  for  the  return  and  appraisement  thereof  that  am 
herein  provided  in  relation  to  the  first  invent(»y  and  re- 
turn.   [In  effect  April  15th,  1880.] 

Acoonnts  sworn  to  by  gnardian— wben  by  anottier,  36  GiL  651: 
where  Joint  goardiaos,  sec.  1775. 
Appraisers— generally,  sec.  1444. 

«»§  1774.  Tbe  guardian  must,  upon  the  expiration  of  a 
L 77 4  ^^^  from  the  time  of  his  appointment,  and  as  often  there* 
ccp  after  as  be  may  be  required,  present  his  account  to  tbe 
>7  191       court  for  settlement  and  allowance.    [In  effect  April  15th, 

1880.] 

Acconnts  of  guardian— sec.  1773:  presentation  for  aUowsnce  and 
settlement,  contest  on,  86  Gal.  6S3:  must  cover  foreign  funds,  Ky.F> 
Bep.  225:  liability  for  loan  without  security.  My.  P.  Rep.  230. 

§  1775.  When  an  account  is  rendered  by  two  or  more 
joint  guardians,  the  court  may.  in  its  disifretion,  allow  the 
same  upon  the  oath  of  any  of  tnem.  [In  effect  April  15th, 
1880.] 

§  1776.  Every  guardian  must  be  allowed  the  amount 
of  his  reasonable  expenses  incurred  in  the  execution  of 
his  trust,  and  he  nlust  also  have  such  compensation  for  his 
services  as  the  court  in  which  his  accounts  are  settled 
deems  just  and  reasonable. 

Expenses  incoxred— advances  made,  sec.  1771. 

ASTIGLE  IV. 
THB  SALB  OV  PBOFEBTT  AlTD  DlSPOSITIOlT  OF  THB  PBOOXKDS. 

$  1777.  Hay  sell  property  In  certain  cases. 

1778.  Sale  of  real  estate  to  be  made  upon  order  of  court. 

1779.  Application  of  proceeds  of  sales. 

1780.  Investment  of  proceeds  of  sales. 

1781.  Order  for  sale,  Bow  obtained. 

1782.  Notice  to  next  of  kin,  how  given. 

1783.  Copy  of  order  to  be  served,  published,  or  consent  filed. 


ir  held.    BoDd  and 


n  estate  under  ^nioTdian- 

._ _..   D  the  ward  and  hiB  family, 

T  to  Duumuin  and  edaoats  the  ward  when  a  minor,  his  1777 

tnardiaii  may  sell  his  real  or  personal  estate  for  that  pur-  cc|j 

lose,  upon  obtaiQing  an  order  therefor.  Ki  tgo 

Power  of  piMdian— to  lell  property,  aeo.  1768  and  notw.  „ 

g  1778.  "When  it  appears  to  the  satiafacllon  of  the  '*P„ 
sourt,  upon  the  petition  of  the  guardian,  that  for  the  "  ** 
tieneSt  of  bis  ward  his  real  estate,  or  some  part  thereof, 
Ihoald  be  sold,  and  the  prooeede  thereof  put  out  at  in- 
terest, or  invested  in  some  productive  stock,  or  in  the  im- 
[iTOTement  or  security  of  any  other  real  estate  of  the 
Wfttd,  his  guardian  may  sell  the  same  for  such  purpose, 
npon  obtaining  an  order  therefor. 

Pethioil  of  Ihs  gnanUan— Teqniiilci  of,  Id  Csl.  3U. 

Order  for  uls  of  properly— sec.  KGSn. 

g  X779.  If  the  estate  la  sold  for  the  purposes  men- 
tioned in  this  Btticle,  the  guardian  mnst  apply  the  pro- 
ceeds of  the  sale  to  such  purposes,  as  far  as  necessary, 
Mid  put  out  the  residue,  if  any,  on  interest,  or  invest  it 
in  the  best  manner  in  his  power,  until  tho  capital  is 
wanted  for  the  malnteuaQce  of  the  ward  and  his  family, 
or  the  education  of  bis  children,  or  for  the  education  of 
the  ward  when  a  minor,  in  which  case  the  capital  may 
be  Qsed  for  that  purpose,  as  far  as  may  he  necessary,  in 
like  manner  us  if  it  had  hcen  personal  estate  of  the  inird. 

g  1780.  If  the  estate  is  sold  for  the  purpose  of  patting 
out  or  investing  the  proceeds,  the  guacdian  must  malco 
the  Investment  according  to  his  best  judgment,  or  In  puc- 
Boanco  of  any  order  that  may  be  made  by  the  court.  [In 
ettoct  April  16lh,  I8S0.] 

3  17S1.  To  obtain  an  order  for  such  sale,  the  guardian  xTSl 
■oust  present  to  the  court  in  which  he  was  appointed  ccp 
8<ui[dian  a  verified  petition  therefor,  setting  forth  tho  BS  SM 
nmdiUoa  of  the  estate  of  his  ward,  and  Che  facts  and  cir- 


1782-5  OUABDIAN  AND  WAKO. 

cumstances  on  which  the  petition  is  foanded,  tern 
show  the  necessity^  or  expediency  of  a  sale.     [In 
April  16th,  1880.1 
R^nisites  of  petition— 20  Cal.  382. 

1789      §  1782.  If  it  appear  to  the  court,  or  a  jud^e  th 

cep     from  tho  petition,  that  it  is  necessary  or  would  be  __ 

»7  363  ficial  to  the  ward  that  the  real  estate,  or  some  part  of 

ijo^    should  be  sold,  or  that  the  real  and  personal  estate  shoi 

ccp      be  sold,  the  court  must  thereupon  make  an  order  dt« 

97  ^63    ^°?  ^^3  next  of  kin  of  the  ward,  and  all  pei«ons  iiiti 

ested  in  the  estate,  to  appear  before  tho  court,  at  a  ti 

^784     and  place  therein  specified,  not  less  than  four  uorin< 

gpcp       than  eight  weeks  from  the  time  of  making:  such  order,  I* 

»/  863     show  cause  why  an  order  should  not  be  granted  for  tin 

sale  of  such  estate.    If  it  appear  that  it  is  necessary  or 

would  be  beneficial  to  the  ward  to  sell  the  personal  estate^ 

or  some  part  of  it,  the  court  must  order  tho  sale  to  1» 

made.    [In  effect  April  15th,  1880.1 

§  1783.  A  copy  of  the  order  must  be  personally  serred 
on  the  next  of  kin  of  the  ward,  and  on  all  persons  inte^ 
ested  in  the  estate,  at  least  fourteen  days  before  the  hear* 
ingof  the  petition,  or  must  be  published  at  least  once  a 
week  for  three  successive  weeks  in  a  newspaper  printed 
in  the  county,  or  if  there^be  none  printed  in  the  countji 
then  in  such  newspaper  as  may  be  specified  by  the  court 
in  the  order.  If  written  consent  to  making  the  order  of 
sale  is  subscribed  l3yall  persons  interested  therein,  and 
the  next  of  kin,  uotico  need  not  be  served  or  published. 
[In  effect  April  15th,  1880.]. 

Notice— compare  sec.  1539  and  46  Cal.  635. 

§  1784.  The  court,  at  the  time  and  place  appointed  in 
the  order,  or  such  other  time  to  which  the  liearing  is  post- 
poned, upon  proof  of  the  service  or  publication  of  the 
order,  must  hear  and  examine  the  proofs  and  allegations 
of  the  petitioner,  and  of  th'e  next  of  kin,  and  of  all  other 
persons  interested  in  the  estate  who  oppose  the  applica- 
tion.   [In  effect  April  15th,  1880.] 

Compare— sec.  1540. 

§  1785.  On  the  hearing,  tho  guardian  may  be  exam- 
ined on  oath,  and  witnesses  may  be  produced  &nd  ex- 
amined by  either  party,  and  process  to  compel  their 
attendance  and  testimony  may  be  issued  by  the  court,  in 
the  same  manner  and  with  like  effect  as  in  other  cases 
provided  for  in  this  title.    [In  effect  April  15th,  1880.] 

Ooznpelling  attendance  and  testimony  of  witnesses-sec.  1S65  ti 
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« 

S  X786.  If  any  person  appears  and  objects  to  the 
^antio^  of  any  order  prayed  for  under  the  provisions  of 
lis  airticle,  and  it  appear  to  the  court  that  either  the  peti- 
an  or  the  objection  thereto  is  sustained,  the  court  may, 
L  j2^ranting  or  refusing  the  order,  award  costs  to  the  party 
retailing,  and  enforce  tbe  payment  thereof. 

§  X787.  If,  after  a  full  examination,  it  appears  neces* 
try,  or  for  the  benefit  of  the  ward,  thatliis  real  estate,  or 
>me  part  thereof,  should  be  sold,  the  court  may  grant  an 
rder  therefor,  specifying  therein  the  causes  or  reasons 
rhy  the  sale  is  necessary  or  beneficial,  and  may,  if  the 
ame  bas  been  prayed  for  in  the  petition,  order  such  sale 
o  be  made  either  at  public  or  private  sale. 

§  1788.  Every  guardian  authorized  to  sell  real  estate 
aust,  before  the  sale,  give  bond  to  the  ward,  with  suffi- 
sient  surety,  to  be  approved  by  the  court,  or  a  judge  there- 
of, with  condition  to  sell  the  same  in  the  manner,  and  to 
tccount  for  the  proceeds  of  the  sale  as  provided  for  in 
Ubis  chapter,  and  chapter  seven  of  this  title.  [In  effect 
A.pril  15th.  1880.] 

Bond  on  sale  of  realty-^ee.  1388. 

w§  1789.  All  the  proceedings  under  petition  of  guard- 
ians for  sales  of  property  of  their  wards,  giving  notice, 
and  tbo  hearing  oi  such  petitions,  granting  or  refusing  the    1789 
order  of  sale,  directing  the  sale  to  bo  made  at  public  or     cop 
private  sale,  reselling  the  same  property,  return  of  sale,    ^  ^S 
and  application  for  confirmation  thereof,  notice  and  hear-    ««  55 
mg  OT  such  application,  malting  orders  rejecting  or  con- 
firming sales  and  reports  of  sales,  ordering  and  making 
conveyances  of  property  sold,  accounting  and  the  settle- 
ment of  accounts,  must  bo  had  and  made  as  required  by 
the  provisions  of  this  title  concerning  estates  of  decedents, 
unless  otherwise  specially  provided  in  this  chapter. 

Sememert  of  acconnts— of  guardian  of  infant  after  letters  re- 
'voted,  sec.  1629;  02  CaL  636. 

§  1790.  No  order  of  sale,  granted  in  pursuance  of  this 
article,  continues  in  force  more  than  one  year  after  grant- 
ing the  same,  without  a  sale  being  had. 

• 

§  1791.  All  sales  of  real  estate  of  wards  must  be  for 
cash,  or  for  part  cash  and  part  deferred  payments,  tbo 
credit  in  no  case  to  exceed  tliree  years  from  date  of  sale, 
&s  in  the  discretion  of  the  court  is  most  beneficial  to 
the  ward*  Guardians  making  sales  must  deinand  and 
Joceivo  from  the  purchasers,  in  case  of  deferred  pay- 
Qients,  notes,  and  a  mortgage  on  the  real  estate  sold, 
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with  sach  additional  security  as  the  court  deems 
sary  and  sufficient  to  secure  the  prompt  payment  of ' 
amounts  so  deferred,  and  the  interest  tnereon.     ffii  ed 
April  IGtb,  1880.]  j 

§  1792.  The  court,  on  the  application  of  a  gaaidiaii.i 

any  person  interested  in  the  estate  of  any  ^vrard,  an 

such  notice  to  persons  interested  therein  as  the  court  sm 

direct,  may  authorize  and  require  the  guardian  to  inToi 

1 792  '  the  proceeds  of  sales,  and  any  other  of  his  ward's  moiHi 

fS^JL     in  his  hands,  in  real  estate,  or  in  any  other  manner  aos 

°°  ^^^    to  the  interest  of  all  concerned  therein,  and  the  court  msi 

make  such  other  orders  and  give  such  directions  as  an 

needful  for  the  management,  investment,  and  disposituM! 

of  the  estate  and  effects,  as  circumstances  require,   [h 

effect  April  15th,  1880.] 


I 


ARTICLE  V. 
NON-BSSIDBirT  OUAIlDIAirS  AKD  WABDS. 

179S.  OaardUuns  of  non-resident  persons. 

1794.  Powers  and  duties  of  guardians  appointed  under  preoediBf 
section. 

1795.  Such  iniardians  to  give  bonds. 

1796.  To  wnat  guardianship  Btiall  extend. 
1797.*Bemoval  of  non-reaiaent  ward's  property. 

s  1798.  Proceedings  on  such  removal. 
S  1799.  Discbarge  of  person  in  possession. 

§  1793.  When  a  person  liable  to  be  put  under  f^ard- 
ianship,  according  to  the  provisions  of  this  chapter,  re- 
sides without  this  State  and  has  estate  therein,  any  friend 
of  such  person,  or  any  one  interested  in  his  estate,  in  ex- 
pectancy or  otherwise,  may  apply  to-the  Superior  Conrt 

1793    o^  ^^7  county  in  which  there  is  any  estat-e  of  such  absent 
ccp     person,  for  the  appointment  of  a  guardian,  and  if,  after 

67  9S  notice  given  to  all  interested,  in  such  manner  as  sacb 
court  orders  by  publication  or  otherwise,  and  a  full  heal- 
ing and  examination,  it  appears  proper,  a  guardian  for 
such  absent  person  may  be  appointea.  [In  effect  April 
15th,  1880.] 

Notices,  insufflcient^-appointment  nut  attaskaUe  by  tbird  peisoDS 
for,  19  Gal.  629. 
Foreign  gaardian-«ec.  1918. 

§  1794.  Every  guardian,  appointed  under  the  preced- 
ing section,  has  the  s^me  powers  and  performs  the  same 
duties,  with  respect  to  toe  estate  ot  the  ward  found 
witliin  this  State,  and  with  respect  to  the  person  of  tlie 
"^rd,  if  he  shall  come  to  reside  therein,  as  are  prescribed 


^  GUARDIAN  AND  WABD.  §§  1795-8 

itii  respect  to  any  other  guardian  appointed  under  this 
tapter. 

g  X795.  Every  guardian  must  give  bond  to  the  ward, 
L  tbe  manner  and  with  the  like  conditions  as  hereinbe- 
»re  provided  for  other  guardians,  except  that  the  provi- 
.oub  respecting  the  inventory,  the  disposal  of  the  estate 
ad  effects,  ana  the  account  to  be  rendered  by  the  guard* 
kn,  mast  be  confined  to  such  estate  and  effects  as  come 
>  'his  hands  in  this  State. 
Bondy  lnventor7,  account,  etc.— sec.  1754. 

§  X799.  The  guardianship  which  is  first  lawfully 
granted  of  any  person  residing  without  this  State  ex- 
ends  to  all  the  estate  of  the  ward  within  this  State,  and 
ixcludes  the  jurisdiction  of  the  court  of  every  other 
xmnty.    [In  effect  April  15th,  1880.] 

§  X797.  When  the  guardian  and  ward  are  both  non- 
residents, and  the  ward  is  entitled  to  property  in  this 
Btate,  T^hich  may  be  removed  to  another  State  or  foreign 
country  without  conflict  with  any  restriction  or  limitation 
ti^ereupon,  or  impairing  the  right  of  the  ward  thereto, 
Bach  property  may  be  removed  to  the  State  or  foreign 
country  of  the  residence  ^  the  ward,  upon  the  applica- 
tion of  the  euardian  to  the  Superior  Court  of  the  county 
in  which  the  estate  of  the  ward,  or  the  principal  part 
thereof,  is  situated.    [In  effect  April  15th,  1880.] 

§  1798.  The  application  must  be  made  upon  ten  days' 
notice  to  the  resident  executor,  administrator,  or  guard- 
ian, if  there  be  such,  and  upon  such  application  the  non- 
resident guardian  must  produce  ancl  file  a  certificate, 
•under  the  hand  of  tlie  clerk  and  seal  of  the  court,  from 
which  his  appointment  was  derived,  showing: 

1.  A  transcript  of  tha  record  of  his  appointment; 

2.  That  he  has  entered  upon  the  discharge  of  his  duties; 

3.  That  he  is  entitled*  by  the  laws  of  the  State  of  his 
appointment,  to  the  possession  of  the  estate  of  tbe  ward; 
or,  must  produce  ana  file  a  certificate,  under  the  hand  and 
fteai  of  the  clerk  of  the  court  having  jurisdiction  in  the 
country  of  his  residence,  of  tbe  estates  of  persons  under 
guardianship,  or  of  the  highest  court  of  such  country, 
attested  by  a  minister,  consul,  or  vice-consul  of  the 
XTnited  States,  resident  in  such  country,  that,  by  the  laws 
of  such  country,  the  applicant  is  entitled  to  the  custody 
of  the  estate  of  his  ward,  without  the  appointment  of  any 
court.  Upon  such  application,  unless  good  cause  to  the 
contrary  is  shown,  the  court  must  make  an  order  grai^ 
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iufi  to  snch  guardian  leave  to  take  and  remoTe  tiie 
erty  of  bia  ward  to  the  State  or  place  of  his  re^dc 
which  is  authority  to  him  to  sue  for  and  receive  the 
in  his  own  name,  for  the  use  and  benefit  of  his  ward. 
effect  April  15th,  1880.] 

§  1799.  Such  order  is  a  discharge  of  the  executor, 
ministrator,  local  guardian,  or  other  person  in  whose 
session  the  property  may  be  at  the  time  the  order  is 
on  filing  with  the  court  the  receipt  therefor  of  the  forei 
guardian  of  such  absent  ward.    [In  effect  April  15th,  If 
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/: 


S  1800.  Exnmlnntlon  of  persons  suspected  of  defrandlng 

concealing  property. 
I  1801.  Removal  and  resignation  of  gnardlan,  and  surr^ider  of 
I  1803.  Guardiansliip,  how  terminated. 
S  1803.  New  bond,  when  required. 
^     S  1804.  Guardian's  bond  to  be  filed.   Action  on. 
,  .  ^     5  1805.  Limitation  of  actions  on  guardian's  bond. 
.■okL        S  1806.  Limitation  of  actions  for  the  recovery  of  property  sold. 
SP>       11807.  Moi  0  than  onoguafdian  of  a  person  may  be  appointed. 
I  1803.  Power  of  protiate  judge  in  chambers. 

S  1809.  Provisions  of  section  ten  hundred  and  fifty-seven  apply  t> 
guardians. 

§  1800.  Upon  complaint  made  to  him  bv  any  guardian, 
ward,  creditor,  or  other  person  interested  m  the  estate  or 

1800  having  a  prospective  interest  therein  as  heir  or  otherwise, 
^^Xo     against  any  one  suspected  of  having  concealed,  embez- 

'     '       zled,  or  conveyed  away  any  of  the  money,  goods,  or  ef- 

1801  fects,  or  an  instrument  in  writing  belonging  to  the  ward 
ccp       or  to  his  estate,  the  Superior  Court,  or  a  judge  thereof, 

66  241     may  cite  such  suspected  person  to  ap|>ear  before  such 

74  425     court,  and  may  examine  and  proceed  with  him  on  snch 

cliarge  in  the  manner  provided  in  this  title  with  respect  to 

E arsons  suspected  of  and  cliarged  with  concealing  or  em- 
czzling  the  effects  of  a  decedent.    [In  effect  April  15th, 
1880.] 
Eml)ezzlement'-K)f  property  of  estate,  sec.  1458  ei  uq, 

§  X801.  When  a  guardian,  appointed  either  by  the 
testator  or  a  court,  becomes  insane  or  otherwise  incapable 
of  discharging  his  trust  or  unsuitable  therefor,  or  has 
wasted  or  mismanaged  the  estate,  or  failed  for  thirty  days 
to  render  an  account  or  make  a  return,  the  Superior  Court 
may,  upon  such  notice  to  the  guardian  as  the  court  may 
require,  remove  him  and  compel  him  to  surrender  the  e^ 
^te  of  the  ward  to  the  person  found  to  be  lawfully  enti- 
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l«d  thereto*   IS^xy  giuurcUan  may  resigu  when  it  appears 

^_  _»* **-'  awae;  and  upon  the  resignation  or  re-  . 

,.BA  herein  provided,  tlie  court  may 

"-**io«A  of  the  guardian  who  resigned  i 

C.  P.  1895.  I  '   1880.]       ^ 

H99.     Such  order  is  a  di  2:  when  proper,  47  Cal. 

^r,  local  guardian,  or  oth  J  ard  terminate*  the 

perty  may  be  at  tha  t;,«^  i  ^yskid,  but  not  the 

I  C1p4  af  +k   n         ^^^^  '-  ^e  or  other  person 

f  \>ierK  01  the  Court  a  receif  it  appears,  on  the 

such  absent  ward  anH  ♦»«  tl^at  the  guardian- 

^^^moitiCtS'  t  April  15tU,18S0.J 

Ii-resident  guardian  rerii  v.  r"^  ^^^?. '°  ^®  ^"^^^ 

dam  frnm  \r     i       ^^^^^\  teems  it  necessary, 

S^ytII^^iM(irch  8,  i^a;  1  ^  3s  from  further  l^ 

dlity»  after  due  notice  ^^ .  ^^  court  may  direct, 

rhen  it  shall  appear  that  no  injury  can  result  therefrom 

0  those  interested  in  the  estate.  [In  effect  April  15th»      K^ 

880.J  ^ 

.  §  1804.  Every  bond  given  by  a  guardian  must  be  filed 

ina  preserved  in  the  otfice  of  the  clerk  of  the  Superior 

iieurt  of  the  county,  and  in  case  of  a  breach  of  a  condi- 

ton  thereof,  may  be  prosecuted  for  the  use  and  beuelit  of 

ke  ward,  or  of  any  person  interested  in  the  estate.    [In     i804 

pect  April  15th,  1880.]  ccp 

Ijfoit  on  bond— party  beneficially  Interested,  sec.  367  and  notes;  32      "71  -"^ 

F"-  1806 

§  1805.  Ko  action  can  be  maintained  against  the  sure-        ccp 
^on  any  bund  given  by  a  guardian,  unless  it  be  com-       ^t  073 
mcetl  within  three  years  from  the  discharge  or  removal        1^  %^ 
tlic  guardian;  but  if,  at  th»time  of  such  discliarge,  the         *^ 
trson  entitled  to  bring  such  action  is  under  any  legal 
sability  to  sue,  the  action  may  be  commenced  at  any 

Sue  within  three  years  after  such  disability  is  removed. 
PttBon  under  legal  disability— extenslou  for,  36  Cal.  631. 

S  1808.  No  action  for  the  recovery  of  any  estate  sold 
T  H  guardian  can  be  maintained  by  the  ward,  or  by  any 
^rson  claimin$t  under  him,  unless  it  is  commenced  witliin 
iree  years  next  after  the  termination  of  the  guardian- 
lip,  or,  when  a  legal  disability  to  sue  exists  by  reason  of 
kinority  or  otherwise,  at  the  time  when  the  cause  of 
Uou  accrues,  within  three  years  next  after  the  removal 

Cods  Crv.  Paoov— 48. 


1 
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thereto.  Every  goardian  may  resigu  when  it  appears 
3er  to  allow  the  same;  and  upon  the  resignation  or  re* 
ral  of  a  ffuardian,  as  herein  provided,  the  court  may 
oint  another  in  the  place  of  the  guardian  who  resigned 
ras  removed.  [In  effect  April  15t,h,  1880.] 
ixnoiral  of  gnarcHan— at  chamberSy  38  CaL  442 :  when  proper,  47  Cal. 

1802.  The  marriage  of  a  minor  ward  terminatejt  the 
rdianship  of  the  person  of  such  ward,  but  not  the 
ite;  and  the  guardian  of  an  insane  or  other  person 
f  be  discliarged  by  the  court,  when  it  appears,  on  the 
tlication  of  the  ward  or  otherwise,  that  the  guardian- 
>  is  no  longer  necessary.    [In  effect  April  15tU,  1880.} 

1B03.  The  court  may  require  a  new  bond  to  be  given 
a  guardian  whenever  such  court  deems  it  necessary, 
I  may  discharge  the  existing  sureties  from  further  lia- 
ty,  after  due  notice  given  as  such  court  may  direct, 
en  it  shall  appear  that  no  injury  can  result  therefrom 
tliose  interested  in  the  estate.    [In  effect  April  15th»      }f^ 

i  1804.  Every  bond  given  by  a  guardian  must  be  filed 

I  preserved  in  the  otflce  of  the  clerk  of  the  Superior 

art  of  the  county,  and  in  case  of  a  breach  of  a  condi- 

a  thereof,  may  be  prosecuted  for  the  use  and  beuelit  of 

I  ward,  or  of  any  person  interested  in  the  estate.    [In     isoA 

Bct  April  15th,  1880.]  ccp 

Bit  on  bond— party  beneficially  Interested,  lee.  367  and  notes;  32      "71  ''■^ 

'  "*•  1806 

1 1805.  Ko  action  can  be  maintained  against  the  sure-  ccp 
sou  any  bund  given  by  a  guardian,  unless  it  be  com-  &9  1^* 
meed  within  three  years  from  the  discharge  or  removal  1^  ^3 
the  guardian;  but  if,  at  th»timo  of  such  discharge,  the  '^ 
tson  entitled  to  bring  sucli  action  is  under  any  legal 
lability  to  sue,  the  action  may  be  commeuced  at  auy 

lie  within  tliree  years  after  such  disability  is  removed. 
knon  onder  legal  disability— extension  for,  36  Cal.  631. 

1 1806.  No  action  for  the  recovery  of  any  estate  sold 
f  a  guardian  can  be  maintained  by  the  ward,  or  by  any 

m  claiminpf  under  him,  unless  it  is  commeuced  within 

I  years  next  after  the  termination  of  the  guardian- 

or,  when  a  legal  disability  to  sue  exists  by  reason  of 

>rity  or  otherwise,  at  the  time   when  the  cause  of 

accrues,  within  three  years  next  after  the  removal 
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§  1807.  The  eorut,  in  its  diwsieUoii,  whenever 
Mury,  may  appoint  more  than  one  goardian  of  any 
subject  to  fTuardianship,  who  must  give  bond  and  lie 
erned  and  liable  in  all  reapects  as  a  sole  guardian. 

— §  180&  Any  order  appointing  a  guardian, 
entered  as  and  become  a  decree  of  the  court.     The 
sions  of  this  title  relative  to  the  estates  of  d 

1808     far  as  they  relate  to  the  practice  in  the  Superior 
('cp       apply  to  proceedings  under  this  chapter,    rbi  effect 

88t56     i5tVl880.] 

§  1809.  The  provisions  of  section  ten  hundred  . 
fifty-seven  are  hereby  declared  to  apply  to  guardiana , 
pointed  by  the  court,  and  to  the  bonds  taken  or  to 
taken  from  such  guardians,  and  to  the  sureties  on  ~~ 
bonds. 


F 


BOUB  TBADXBS.  §§  1811-13 


TiTiiE  xn. 

OF  80IJ3  TRADBRS. 

^^  • 

1811.   Who  may  liecome  sole  traders. 

1813.  Kotlce,  bow  given  and  wliat  to  contain. 
1818.   Petition,  wbat  to  contain  wben  filed. 

1814.  Kay  haye  five  bnndred  dollars  of  comiminlty-or  ^n8l)aiid'8 
property.  |g 

1816.  Who  may  oppose  it,  and  how. 
1818.  Trial  or  neuing. 

1817.  Decree,  what  it  mnst  be. 

1818.  Oath,  copy  of  order  to  be  recorded. 
1818.  Bights  and  liabilities  of  sole  traders. 

1820.  Sole  ti-ader  must  maintain  her  children. 

1821.  Husband  of  sole  trader  not  liable  for  debts. 

§  1811.  A  married  woman  may  become  a  sole  trader 
by  the  jadgmeDt  of  the  Superior  Court  of  the  county  in 
which  slie  Las  resided  for  six  months  next  preceding  the 
application.    [In  effect  Feb.  26th,  1881.] 

Sole  trader  law— «trict  constmction,  22  CaL  288. 

Oonnty  Court— see  Sufxbsedxd  Covsts,  8ec76n. 

§  1812.  A  person  Intendini;  to  make  application  to 
become  a  sole  trader  must  publish  notice  of  such  inten* 
tlon  in  a  newspaper  published  in  the  county,  or,  if  none, 
then  in  a  newspaper  published  in  an  adjoining  county, 
once  a  week  for  four  successive  weeks.  The  notice  must 
specify  the  day  upon  which  application  will  be  made,  the 
nature  and  place  of  the  business  proposed  to  be  conducted 
by  her,  and  the  name  of  her  husband,  iln  effect  Feb. 
26th,  1881.] 

Four  snccesaiTe  weekjs— 23  CaL  188 

Term— abolition  of  terms,  sec  TSn. 

§  1813.  Ten  days  prior  to  the  day  named  in  the  notice, 
lihe  applicant  must  file  a  Terified  petition  setting  forth : 

1.  That  the  application  is  made  in  good  faith,  to  enable 
the  applicant  to  support  lierself ,  or  herself  and  others  de- 
pendent upon  her,  giving  their  names  and  relation; 

2.  The  fact  of  insufficient  support  from  her  husband, 
and  the  causes  thereof,  if  known; 

3.  Any  other  grounds  of  application  which  are  good 
causes  ior  a  divorce,  with  the  reason  why  a  divorce  is  not 
■onght;  and 

4.  The  nature  of  the  business  proposed  to  be  conducted, 
Mid  the  capital  to  be  invested  therein,  if  any,  and  the 
•oorces  from  which  it  is  derived. 


1814-18  sous  T&ADERS. 

1814        1 1814.  The  ai^Ucant  may  invest  in  the  bnsffifW 
Au^l^ft    posed  to  be  conducted,  a  sum  derived  from  the  comma 
^  **    property  or  of  the  separate  property  of  the  hasband^i 
exceeding  five  hundred  dollars. 

§  1.815.  Any  creditor  of  the  husband  may  oppose 
^application,  by  filing  in  the  court  (prior  to  the  day 
in  the  notice)  a  written  opposition  verified,  coni 
either: 

1.  A  specific  denial  of  the  truth  of  any  material  aHi 
tion  of  the  petition;  or  setting  forth,       * 

2.  That  the  application  is  made  for  the  purposo  of 
frauding  the  opponent;  or 

3.  That  the  application  is  made  to  prevent,  or  will 
vent  him  from  collecting  his  debt. 

SuDDivisiov  2.  Defiranding  the  opponent— 35  GaL  229:  and  i 
Cal.  I0&. 

§  1816.  On  the  day  named  in  the  notice,  or  on 
other  day  to  which  the  hearing  may  be  postponed  by 
court,  the  applicant  must  make  proof  of  publication 
the  notice  hereinbefore  required,  and  the  issues  of  '' 
joined,  if  any,  must  be  tried  as  in  other  cases:  if  no  i*«i 
are  joined,  the  court  must  hear  the  proofs  of  the  appUn 
and  llnd  the  facts  in  accordance  therewith. 


§  1817.  If  the  facts  found  sustain  the  petition, 
court  must  render  judgment  authorizing  the  applicant  to 
carry  on  in  her  own  name  and  on  her  own  account  tli0 
business  specified  in  the  notice  and  petition. 

§  1818.  The  sole  trader  must  make  and  file  with  tha 
clerk  of  the  court  an  affidavit,  in  the  following  form: 

I,  A.  B.,  do,  in  the  preseiice  of  Almighty  Gc^,  solemnly 
swear  that  this  application  was  made  in  good  faith,  for 
the  purpose  of  enabling  me  to  support  myself,  (and  any 
dependent,  such  as  husband,  parent,  sister,  child,  or  the 
like,  naming  them,  if  any)  and  not  with  any  view  to  de- 
fraud, delay,  or  hinder  any  creditor  or  creditors  of  my 
husband;  and  that  of  the  moneys  so  to  be  lised  by  me  in 
business,  not  more  than  five  hundred  dollars  have  come 
either  directly  or  indirectly  from  my  husband.  So  help 
mo  God. 

A  certified  copy  of  the  decree,  with  this  oath  indorsed 
thereon,  must  be  recorded  in  the  office  of  the  recorder  of 
the  county  where  the  business  is  to  be  carried  on,  in  a 
book  to  be  kept  for  such  purpose. 

_  Decree  and  oath— of  sole  trader,  though  informal,  admlaaible.  tt 
CaL  197. 


PBOOBEDINOS  IN  INBOLVENCT.      §§  1819-22 

S  X83.9.  When  the  judgment  is  made  and  entered,  and 
r  copy  thereof,  with'  the  affidavit  provided  for  in  section 
lae  thousand  eight  hundred  and  eigliteen,  duly  recorded, 
be  person  therein  named  is  entitled  to  carry  on  the  busi- 
.^83  specified,  in  her  own  name,  and  the  property,  rev- 
BX.ue3,  money,  and  credits  so  by  her  invested,  and  tlie, 
«^>fits  thereof,  belong  exclusively  to  her,  and  are  not 
La.'ble  for  any  debts  of  her  husband,  and  she,  thereafter, 
£ts  all  the  privileges  of,  and  is  liable  to  all  legal  pro- 
esses  provideds  for  debtors  and  creditors,  and  may 
ae  ana  he  sued  alone  without  being  joined  with  her 
Tisband;  provided,  however,  that  she  shall  not  be  at 
Lberty  to  carry  on  said  business  in  any  other  county  than 
hat  named  in  the  notice  provided  for  in  section  one  thou- 
and  eight  hundred  and  twelve,  until  she  has  recorded  in 
acli  other  county  a  copy  of  said  judgment  and  affidavit. 
Tel  effect  March  16th,  1876.1 

'  Oaurry  on  the  bnoiness  i^ecified— httsbaad's  cooneotioii,t  CaL455; 
^CSal.564. 

%tie  and  be  sned  alone—sec.  370;  6  CaL  497:  17  CaL  119;  22  CaL  522; 
klCaUlM;  S9Cal.287. 

;  g  1820.  A  married  woman  who  is  adjudged  a  sole 
tn^er  is  responsible  and  liable  for  the  maintenance  of 
ber  minor  children. 

g  1821.  The  husband  of  a  sole  trader  is  not  liable  for 

Ky  debts  contracted  by  her  in  the  course  of  her  sole 
kder's  business,  unless  contracted  upon  his  written  con- 
lent. 

TITIiE  XTTT. 

OF  PROCEEDING'S  IN  INSOLVENCY. 

f  1«*^    Statutes  in  relation  to,  continued  in  force. 

§  X822.  Nothing  in  this  Code  affects  any  of  the  provi* 
Hons  of  **an.act  for  the  relief  of  insolvent  debtors  and 

gotection  of  creditors,"  approved  May  4th,  1852,  or  of 
e  acts  amendatory  thereof,  approved  respectively  March 
12th,  1868,  April  27th,  1860,  and  April  27th,  1863;  but  such 
•eta  are  recognized  as  continuing  in  force  notwithstand- 
'~    the  provisions  of  this  Code. 

dvent  Act  of  1880— Stats.  1880,  p.  316. 

jlvencT  decisions— 2  Cal.  107;  8  Cal.  47;  5  CaL  195;  6  CaL  287, 600; 

89.428:  8  Cal.  44:  0  CaL  45, 162:  10  Cal.  41, 269, 418, 483:  14  CaL  47, 

1.450:  17  ^^518:  19  CaL  691:  22  Cal.  38;  29  Cal.  415;  81  Cal.  167,201, 

»Cfd.406:  83bal.530;  84  Cal.  24, 92. 391 ;  36  Cal.  24;  87  CaL  209;  89 

137:  40  CaL 422;  41  CaL  123.566;  48  Cal. 201 :  Bandy  v.  Ransome,  Jan. 

lwO.4  Pac.  O.  L.  J.  537 :  CaL  F.  Co.  v.  Ualsey,  March  15tb,  1880,5 

.O.iLj.  125:  'Wilson «.  His  Creditors,  July  6tli,  1880, 5  Pac.  C.  L.  J. 

Boedfield  v.  Read,  July  20tli,  1880;  Creditors  v.  Huston,  July  21st» 
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QmrKRXL  Definitionb.    §§  1823-1839. 
Tttlb  I.    Of  General  PamciPi<E8.    §§  1844-1870. 

n.    Kinds  Ain>DEGBBB8  OF  Btidexcb.  §§  1875-19nL 
m.    PboductiOn  of  EvmsNOB.    §§  1981-2054. 
IV.    Effect  of  Evidenoe.    §  2061. 
V.    BiOBTS  AND  DuTiEa  OF  WiTNEsaBS.   §§  2064-20n. 

VI.     EVIDENOB  IN  PABTICUIiAB  GAfiBS,  AND  GeSKBKAS 

Provisions.    §§  2074-2103. 
£670] 


rX  EVIBBNCB.  g§ 


OF  EVIDBNCB. 
GENERAL  DEFINITIOKS  AND  DIVISIONa 

1823.  Defiitttion  of  evidence. 

1824.  Deflnitton  of  proof. 

1825.  Definition  of  law  of  evidence. 
l®ft.  Tlie  deffree  of  certainty  required  to  estftblisli  facts. 
1837.  Four  kinds  of  evidence  specified. 
IKS8.  Several'degrees  of  evidence  specified. 

tl829.   Primary  evidence  defined. 
1890.   Secondary  evidence  defined. 
S  18S1.   Direct  evidence  defined. 
S  1832.   Indirect  evidence  defined. 
S  1833.   PHma/oete  evidence  defined, 
~  1834.  Partial  evidence  defined. 
1835.  Satisfactontevldence  deltnecL 
1886.  Indlspensaore  evidence  defined. 

1837.  Conclusive  evidence  defined. 

1838.  Cumulative  evidence  defined. 
183B.  Corroborative  evidence  defined. 

§  1823.  Judicial  evidence  is  the  means,  sanctioned  hv 
law,  of  ascertaining  in  a  judicial  proceeding  the  truth 
respecting  a  question  of  fact. 

Evidence— law  of,  sec.  1825 :  kinds  of,  sec  1827 :  degrees  of,  sec.  1828  ei 
Meq.:  relevancy  of,  sees.  1868, 1870:  production  of,  see  sec  1&5,  subd.  3, 
note :  value  and  effect  of.  see  sec.  1825,  subd.  6,  note 

§  1824.  Proof  is  the  effect  of  evidence,  the  establish- 
ment of  a  fact  by  evidence. 
Definition  of  term— 31  CaL  201. 

Proof— degree  required,  sec.  1826:  order  of,  sees.  607, 2042:  extent  of, 
sees.  1867.  IW9:  limits  of.  sees.  1868, 1870:  burden  of,  sees.  186»r,  1981: 
method  of  making,  31  Cal.  201. 

§  1825.  The  law  of  evidence,  which  is  the  subject  of 
this  part  of  the  Code,  is  a  collection  of  general  rules 
established  by  law: 

1.  For  declaring  what  is  to  be  taken  as  true  without 
proof; 

2.  For  declaring  the  presumptions  of  law,  both  those 
-wMeh  are  disputable  said  those  widh  are  conclusive*;  and, 

3.  For  the  production  of  legal  evidence; 

4.  For  the  exclusion  of  whatever  is  not  legal; 

6.  For  determining  in  certain  cases,  the  value  and  effect 
of  evidence. 

BUBOivisiox  1.  Ttooi  onnecessarf— when,  see  sec  1827,  subd.  1, 
note. 


§§  1826-31  EVIDENCE. 

SuBDiYisioir  2.  PresomptionS'-secs.  1989, 1961-1968  asoA  notes: 

SUBDinsioir  3.   Prodaction  of  evidence— sees.  1961-2n64. 

BVBDivisioir  4.   fizclaaion  of  evidence— eecs.  1867,  1868. 

SVBDiviBioir  6.  Valae  and  efibct  of  evidence— aec  2061;  alsoi 
sec.  1828  et  uq, 

§  1826.  The  law  does  not  require  demonstratiozi;  tiiat* 
is,  such  a  def^ee  of  proof  as,  excluding  possibili^  of 
error,  produces  absolute  certainty,  because  siicli  proof  is 
1626   rarely  possible.    Moral  certainty  only  is  re<)uire€l^  or  that 
(m%o   deeree  of  proof  which  produces  conviction  in  an  annrej- 
**^2   udicedmind.  * 

Proof— sec.  1824  and  note. 

§  1827.  There  are  four  kinds  of  evidence: 

1.  The  knowledge  of  the  court; 

2.  Tlie  testimony  of  witnesses; 

3.  Writings; 

4.  Other  material  objects  presented  to  the  senses. 
SUBDivisioir  1.  Knowledge  of  the  conrt-^ec.  1875  and  notes. 
Subdivision  2.  Witnesses-sees.  1878-1884. 
Subdivision  3.  Writings— sees.  1887-1951. 
Subdivision  4.  Otiier  material  objects— sec.  1954. 

§  1828.  There  are  several  degrees  of  evidence: 

1.  Primary  and  secondary; 

2.  Direct  and  indirect; 

3.  Prima  facie,  partial,  satisfactory,  indispensable,  and 
conclusive.    [In  effect  July  1st,  1874.1 

§  1829.  Primary  evidence  is  that  kind  of  evidence 
which,  under  every  possible  circumstance,  affords  the 
greatest  certainty  of  the  fact  in  question.  T-hus,  a  writ- 
ten instrument  is  itself  the  best  possible  evidence  of  its 
existence  and  contents.    [In  effect  July  1st,  1874.  J 

§  1830.  Secondary  evidence  is  that  which  is  inferior  to 
primary.  Thus,  a  copy  of  an  instrument,  or  oral  evidence 
of  its  contents^  is  secondary  evidence  of  the  instnizaent 
and  contents.    [In  effect  July  1st,  1874.] 

Secondarv  evidence— that  conveyance  authorized  by  oozpoiatlanu 
S2  Gal.  192. 
Contents  of  a  writing— evidence  of,  sec.  1855. 

§  1831.  Direct  evidence  is  that  which  proves  the  fact 
in  dispute  directly,  without  an  inference  or  presamption, 
and  vmich  in  itself,  if  true,  conclusively  establishes  that 
fact.  For  example:  if  the  fact  in  dispute  be  an  agree- 
ment, the  evidence  of  a  witness  who  was  present  and 
witnessed  the  making  of  it,  is  direct. 
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§  1832.  Indirect  eridence  is  that  which  tends  to  estab*    1532 
lish  the  fact  in  dispute  by  proving  another,  and  whicb»     ccp 
though  true,  does  not  of  itself  conclusively  establish  tliat  ^^^  ^^^ 
fact,  but  which  affords  an  inference  or  presumption  of  its 
existence.    For  example :  a  witness  proves  an  admission 
of  the  party  to  the  fact  in  dispute.    This  proves  a  fact, 
from  which  the  fact  in  dispute  is  inferred. 

Indirect  evidence-sees.  19ft7-196t. 

§  1833.  Prima  facie  evidence  is  that  which  suffices  for 
the  proof  of  a  particular  fact,  until  contradicted  and  over« 
come  by  other  evidence.  For  example:  the  certiiicate  of 
a  recording  officer  U  prima  facie  evidence  of  a  record,  but 
it  may  afterward  be  rejected  upon  proof  that  there  is  no 
such  record.    [In  effect  July  1st,  1874.] 

FHma  facie  evidence— seal  of  corporatloii  as,  52  CaL  198. 

Disputable  presumption— sec.  1963. 

f;  1834.  Partial  evidence  is  that  which  goes  to  establish 
etached  fact,  in  a  series  tending  to  the  fact  in  dispute. 
It  may  be  received,  subject  to  be  rejected  as  incompetent, 
unless  connected  with  the  fact  in  dispute  by  proof  01 
other  facts.  For  example:  on  an  issue  of  title  to  real 
property,  evidence  of  the  continued  possession  of  a  re- 
mote occupant  \s  partial,  for  it  is  01  a  detached  fact, 
which  may  or  may  not  be  afterward  connected  with  the 
fact  in  dispute. 
Connected  with  the  fact  in  dispute— eec.  1868. 

I  1835.  That  evidence  is  deemed  satisfactory  whici    1835 
OToinarily  produces  moral  certainty  or  conviction  in  ai     -''P 


1833 

ccp 

70  570 

75  4fl9 
«8  172 

1835 

cop 

72  027 

76  108 
7U  406 
80  132 
80  584 

1837 

ncp 
83  112 


105  522 

unprejudiced  mind.    Such  evidence  alone  will  justify  £ 
verdict.    Evidence  less  than  this  is  denominated  slight 
evidence. ' 
Satisfkctorf  evidence— to  justify  verdict,  sec.  2061,  snbd.  6. 

§  1836.  Indispensable  evidence  is  that  without  which 
a  particular  fact  cannot  be  proved. 
Indiq^nsable  evidence— sees.  1967-1974. 

§  1837.  Conclusive  or  unanswerable  evidence  is  that 
^aich  the  law  does  not  permit  to  be  contradicted.  For 
example :  the  record  of  a  court  of  competent  jurisdiction 
cannot  be  contradicted  by  the  parties  to  it. 

Conclusive  evidence— eecs.  1908, 1962, 1978. 

§  1838.  Cumulative  evidence  is  additional  evidence  of 
the  same  character  to  the  same  point. 

§  1839.  Corroborative  evidence  is  additional  evidence    1339 
of  a  different  character,  to  the  same  point.  ccp 


1838 

ccp 

92  208 
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1844. 
184S. 
184«. 
1847. 
1848. 
1849. 
1850. 
1851. 
1852. 
1853. 


1854. 


1859. 
1856. 
1857. 
1858. 
1899. 
1860. 
1861. 
1862. 
1863. 
1864. 
1865. 
1866. 
1867. 
1868. 
1869. 
1870. 


One  witnen  toffleieiit  to  prore  %  ffeec 
Testimony  confined  to  penonid  knowledge. 
Testimony  to  be  in  presence  of  persons  affected . 
Witness  presumed  to  speAk  the  trnth. 
One  person  not  affected  by  acts  of  anotber. 
Declarations  of  precedessor  in  title  eridence. 
Declarations  which  are  a  part  of  the  transacti<Ni. 
Evidence  relating  to  third  person. 
Declaration  of  decedent  evidence  of  pedigree. 
Declaration  of  decedent  evldenoe  against  his  suceeasor  in 

terest. 
When  part  of  a  transaction  proved,  the  whole  Is  adrnftwrfhle. 
Contents  of  writing,  how  proved. 
An  agreement  reduced  to  writing  deemed  the  whole. 
GonsoruGtion  of  language  relates  to  place  where  used. 
Construction  of  statutes  and  instruments,  general  rule. 
The  intention  of  the  Legislature  or  parties. 
The  circumstances  to  be  considered. 
Terms  to  be  construed  in  their  general  acceptation.  • 

Written  words  control  those  printed  in  a  blank  form. 
Persons  skilled  may  testify  to  decipher  characters. 
Of  t^vo  conalnictions,  which  preferred. 
A  written  instrument  construed  as  understood  by  parties. 
Construction  in  favor  of  natural  right  preferred. 
Material  all^rations  only  to  be  proved . 
Evidence  confined  to  material  allegations. 
Affirmative  only  to  be  proved. 
Facts  which  may  be  proved  on  triaL 


1844.  The  direct  evidence  of  one  witness  who  is  en- 
1844  titled  to  fall  credit  is  sufficient  for  proof  of  any  fact,  ez- 
ccp     cept  perjury  and  treason. 

62  bio  One  witness— witness,  definition,  sec.  1878:  witness,  c<HnpeteDeri 
sec.  1879  et  seq. :  two  witnesses  for  lost  or  destroyed  will,  sec  1X0:  pa> 
Jury  and  treason,  more  than  one  witness,  sec.  INS. 


1845 

cop 
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1845.  A  witness  can  testify  of  those  .facts  only 
wEicli  he  knows  of  his  own  knowledge;  that  is,  whi<^ 
are  derived  from  his  own  perceptions,  except  in  those  few 
express  cases  in  which  his  opinions  or  inferences,  or  tite 
declarations  of  others,  are  aamissible. 

Opinions,  inferences,  deolarations— see  sec.  1870  and  notes:  teiti- 
mony  as  to,  22  CaL  865;  43  Cal.  485. 

§  1846.  A  witness  can  be  heard  only  upon  oath  or  af- 
firmation, and  upon  a  trial  he  can  be  neard  only  in  tJie 
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fresenoe  and  subject  to  the  examination  of  all  the  partlesi 

f  they  choose  to  attend  and  examine. 

Witness— defined,  seo.  1878. 

Witnesses— competency  of,  sec.  1879  et  tig. 

Oath  or  affinnation<-admlnlstration  of,  sees.  2008-2097.  « 

Bzamination  of  witnesses— sees.  2043-2054. 

1847 

§  1847.  A  witness  is  presumed  to  speak  the  truth.  «cp 

I7his  presumption,  however,  may  be  repelled  by  the  man-  ^  ^ 
ler  in  which  he  testifies,  by  the  character  of  his  testi- 
nony,  or  by  evidence  affecting  his  character  for  truth, 

lonesty,  or  integxityr,  or  his  motives,  or  by  contradictory  i***' 

ividence;  and  tne  jury  are  the  exclusive  judges  of  his  rn^.^ji^ 

wdibiUty.        -  liSi^ 

Witness-see.  1878  et  teq.  td  551 

Fresomed  to  speak  the  troth— sec.  1963,  subd.  1:  evidence  of  good 
teiaeter,  sec.  aOM.  1840 

nresnmption  repelled— manner  of  testifying,  sec  2061,  sabd.  2 :  cliar-  e?i^T-Q 

Kter  of  testimony,  sec.  2061,  subd.  3 :  Impeachfiig  credit,  sees.  2049, 2051,  r!    i.x 

NS2:  motives,  b08tUity,fi2  CaL  380:  contradictory  evidence,  sec  2049,  ''^  ^^^ 

Ml.  '  6U  5ua 

Jwcf  ezdnsive  judges  of  credibility-sec  206L  ^  ^> J2 

g  1848.  The  rights  of  a  psbTty  cannot  be  prejudiced  by    Zq  ^15 
Che  cteclaration,  act,  or  omission  of  another,  except  by     '^ 
virtue  of  a  particular  relation  between  them;  therefore, 
^ceedings  against  one  cannot  affect  another.    [In  effect 
July  1st.  1874.  J 

.Favtioalar  relation— requisite, 2  Cal.  145:  wife,  where  marriage  In 
■sue,  9  CaL  6»a:  husband,  crime  of,  not  imputed  to  wife,  49  CaL  637: 
ysrtner,  agent,  etc.  sec.  1870,  subd.  5 :  parties  to  fraud,  20  CaL  508:  ol&> 
Mrs  and  master  of  vessel,  33  CaL  61 :  attorney,  47  Gal.  249.  ^mim  i-i  i^ 

Doolanrtion,  etc.,  of  another— when  admissible,  sees.  1849-18SS. 

«-§  1849.  Where,  however,  one  derives  title  to  real  prop- 

er^  from  another,  the  declaration,  act,  or  omission  of  the  ^040 

btter,  while  holding  the  title,  in  relation  to  the  property,  ccp 

tt  evidence  against  the  former.  106  334 

Oonstraotion  of  section— 50  CaL  478.  ^g^Q 

Declarations  of  predecessor— admissible,  12  Cal.  163;  30  Cal.  430;  33        ccp 

^  466;  38  CaL  51 ;  42  Cal.  296:  relatbig  to  the  real  pitmerty, 50  CaL  478:  1^^'  384 
vhUe  holdlnff  the  title,  2  Cal.  148:  if  Cal.  496:  25C^202;  38  CaL  278: 
*nUut  the  former,  23  CaL  347;  49  Cal.  294;  52  Cal.  348:  estoppel  by,  5 
vu.  84:  analogous  doctrine  as  to  personalty,  40  CaL  474;  and  see  • 

baad,"  onder  Rbs  Gbst  A,  sec  I8SO11.  I860 

___  cop 

S  1850.  Where,  also,  the  declaration,  act,  or  omission  f8  26 

forms  imrt  of  a  transaction,  which  is  itself  the  fact  in  dis-  68  i&s 

pute,  or  evidence  of  that  fact,  such  declaration,  act,  or  JjJJ  '^J2 

omission  is  evidence,  as  part  of  the  transaction.  ^  ^j^ 

1850 

ccp 

99     73 
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Bes  gestSi  part  of-decluatlons,  etc.,  forming.   Cfenermtiw^  time  d.  \ 
declarations.  35  Cal.  49;  62  Cal.  212;  fTritten  decIarationA,  etc,  may  b& 
sec.  1046;  31  Cal.  374;  47  Cal.  294:  dcclaratious  not  fomiinflr.4J  Cal.  27;  4l 
Cal.  4Ci.    Special  instances,  assault.  S.)  Cal.  274 :  4^  CaL  3d8 s  conspira^. 
In  furtberaiiee  of,  27  Cal.  67 i:  declarations  before  otliers.  sec  lS3k 


BuM.  3;  29  Cal.  637:  dyliiff  declaration. eec.  1870, 8ubd.  4;  35  Cat.  49 
tries  111  corporation  uooks,  wbcii  inaumlsslble.  63  Cal.  24.S:  fraud,  hw 
peachlnsr  sale  for.  7  Cal.  301 ;  8  Cal.  109. 325;  13  Cal.  60;  23  Cal.  331 ;  25  CaL 
20i:  30  Cal.  20!i:  Insunuice  policy,  Flahlieck  r.  Phcenlx  lus.  Co.  March 
24tn,  1880, 6  Fac.  C.  L.  J.  212:  maUce,  35  Cal.  373;  writing,  to  oxpiatu,  aec 
1860. 

§  1851.  And  where  the  question  in  dispute  between 

1851     t;he  ))arties  is  the  obligation  or  duty  of  a  third  person, 

ccp       whatever  would  be  the  evidence  for  or  against  such  per- 

7t)     5     son  is  prima  facie  evidence  between  the  parties.    [In  effect 

July  Ist,  1874.] 

§  1852.  The  declaration,  act,  or  omission  of  a  member 
of  a  family,  who  is  a  decedent,  or  out  of  the  jurisdiction,  is 
also  admissible  as  evidence  of  common  reputation,  in 
cases  where,  on  questions  of  pedigree,  such  reputation  is 
admissible. 

Declaration  of  detedent— sec  1870,  subd.  4. 

Oommon  reputation— on  questions  of  pedigree,  etc.,  see.  ISSt, 
•ubd.  11. 

§  1853.  The  declaration,  act,  or  omission  of  a  dece- 
dent, having  sufficient  knowledge  of  the  subject,  against 
his  pecuniary  interest,  is  also  admissible  as  evidence  to 
that  extent  against  his  successor  in  interest. 

Decedent's  declaration  against  interest— sec.  1870,  subd.  4;  44  CaL 
2^  45  Cal.  137;  46  CaL  610;  47  Cal.  342 :  entries  and  other  wrltingB,  see. 

1864  §  1854.  When  part  of  an  act,  declaration,  conversa- 

110  418    *^^"'  ®^  writing  is  given  in  evidence  by  one  party,  the 

whole  on  the  same  subject  may  be  inquired  into  by  the 

IRK 4     other;  when  a  letter  is  read,  the  answer  may  be  given; 

CCP       ^^^  when  a  detached  net,  declaration,  conversation,  or 

C8    14     writing  is  given  in  evidence,  any  other  act,  declaration, 

conversation,  or  writing,  which  is  necessary  to  malce  it 

understood,  may  also  be  given  in  evidence. 

Part,  admitting  moro—section  applicable,  3  CaL  106;  5  Cal.  U3;  • 
CaL  520;  10  Cal.  371;  12  CaL  534;  19CaL(i80;  25  CaL  12B;  29  CaL  477,641; 
3(>CaLG13:  3j  Cal.  270:  section  inapplicable.  30  Cal.  (i5, 542;  3ijqaL360: 
error  lUKicr  section,  when  not  prejudicial,  50  CaL  137:  docuinco^ 
crossK!xainination,  etc.,  sees.  2047, 204tt :  related  documents  as  evideaoe^ 
•jggg  47  CaL  294. 


t8  W  §  1855.  There  can  be  no  evidence  of  the  contents  of  a 
writing,  other  than  the  writing  itself,  except  in  the  foUoir- 
ing  cases: 
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1.  "Where  the  original  has  been  lost  or  destroyed;  in 
^RTliicli  case  proof  oi  the  loss  or  destruction  most  first  be 
made ; 

2.  ^When  the  original  is  in  the  possession  of  the  party 
^iSainst  whom  the  evidence  is  offered,  and  he  fails  to  pro- 
duce it  after  reasonable  notice ; 

3.  ^When  the  original  is  a  record  or  other  document  in 
tlie  custody  of  a  public  ofiScer; 

4.  TVlien  the  original  has  been  recorded,  and  a  certified 
copy  of  the  record  is  made  evidence  by  this  Code  or  other 
statute: 

5.  ^Wnen  the  original  consists  of  numerous  accounts  or 
other  documents,  which  cannot  be  examined  in  court 
-without  great  loss  of  time,  and  the  evidence  sought  from 
them  is  only  the  general  result  of  the  whole. 

In  the  cases  mentioned  in  subdivisions  three  and  four, 
a  copy  of  the  ^ginal  or  of  the  record  must  be  produced; 
in  those  mentioned  in  subdivisions  one  and  two,  either  a 
copy  or  oral  evidence  of  the  contents.  [In  effect  July  1st. 
1874J 

Ifatiue  of  provision— 0  CaL  430;  10  CaL  126. 

Oontents  of  writing— showing  permissible,  sees.  1937,  1900;  0  CaL 
467;  OCaLOOS;  13 CaL 84;  43 Gal.  162;  49Cal.2B4;  50CaI.853. 

SWDmBiov  1.  Original  lost  or  destroyed—proof  requisite,  6  CaL 
889;  9Cal.430;  15  Cal.  183;  19  Gal.  640:  diligent  searcb  unsnccessful,  5 
Cal.  502, 517 :  6  Gal.  460;  12  CaL  104;  15Gal.  63, 372:  18 Cal.  165:  19  Cal.  683: 
22 Cal.  659;  29  Cal.  665:  30  Gal.  360:  33  Cal.  320:  49  Cal.  653,  671 ;  beyond 
control,  8  CaL  49:  13  Cal.  638:  19  Cal.  94 :  27  Cal.  54 :  secondary  eTiaence  1 855 
admitted,  8 CaL  49;  12  Gal.  II ;  17  Gal.  569:  22  Gal.  50;  26  CaL  270;  51  CuL  ccp 
196:  recorder's  book  as  evidence,  17  Cal.  43.  gl  2U1 

SXTBDivisioir  2.  Original  in  possession  of  opponent— notice  to  52  1S6 

produce,  sees.  1938, 1939:  12  Cal.  403:  15  Cal.  63 :  secondary  OTldence ad-  19  5()6 

mltted,  9  CaL  593 :  12  CaL  403 ;  38  CaL  584 :  denial  of  existence  need  not  65  SlH 

1>e  proved,  sec.  1869.  59  ^g^ 

SXTBDiTisioir  S.  Pnblio  records— 7  CaL  110,  288;  12  CaL  20;  18  CaL    70    16 
479:  public  writings  genenO^,  sees.  1892-1926. 

SxJBDivisioir  4.  Original  on  record— certified  copy  admissible    1866 
wben.3 CaL427:  6 CaL 488,  579;  12  CaL  306;  IS  CaL  638;  25  CaL  122;  27      ccp 
Cal.  50, 238;  38  CaL  216, 442.  48    97 

J  1856.  When  the  terms  of  an  agreement  have  been    ia$6 
uced  to  writing  by  the  parties,  it  is  to  be  considered  as      ccp 
containing  all  thosetermsj  and  tnerefore  there  can  be  be-     97  sS7 
tween  the  parties  and  their  representatives,  or  successors 
in  interest^  no  evidence  of  the  terms  of  the  agreement 
other  than  the  contents  of  the  writing,  except  in  the  fol-    ^^ 
lowing  cases :  104  109 

1.  W here  a  mistake  or  imperfection  of  the  writing  is  put 
in  issue  by  the  pleadings: 

2.  Where  the  validity  of  the  agreement  is  the  fact  in  di 
Ck>i)B  Civ.  Psoo.— 49. 


u,UB,ei3!(aCM.7ij, 


local. M.MU:  llCiu.  im:  ii<.si.iii 
Cal.MS!  UMBfl.aec.liTO.suba.  ia:i 


— g  1861.  Tlie  terms  ol  av 

been  used  in  .their  primacy, 

evidence  is  neveitjielesa  adin 

technical,  or  otherwise  pectil  ..      „  

used  and  understood  in  ttie  particulstf  inatance,  in  irtileli 
'  case  the  agreement  mast  be  construed  accordingly. 
T      PconUar  ■lEniacBlloiiDftaniu~mir  be  1110*0,11  00.23;  H  Oa 
)   EM  I  41  C&Llil:  compart  ClTll  code.  SBC*,  leu,  I«U. 

1       §1862.  "Wbena: 

words  and  partly  of  a,  printed  form,  a _. 

i   consistent,  the  former  controle  the  latter. 
Oompars-ClTU  Code,  lee.  IWl. 

§  1863.  When  the  characters  In  which  a 

la  written  are  difficult  to  be  deciphered,  or  the  lan^oa^of 
the  instrument  is  not  underatood  by  the  court,  the  evi- 
dence of  persons  skilled  in  decipbenng  the  characters,  or 
who  understand  tho  languaee,  is  admissible  to  declare  the 
obamcters  or  the  meaning  of  the  language. 

Sb»-s«.  ISTD,  labds. »,  ID,  and  notes. 

— S  1864.  When  the  tenus  of  an  aereemant  have  been 
intended  in  a  different  sense  by  the  mfferent  parties  to  it, 
that  sense  is  to  prevail  against  either  party  in  which  lie 
supposed  tbe  other  understood  it,  and  when  different  cod- 
Btrnotions  of  a  provision  are  otherwise  equally  proper, 
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is  to  1)6  taken  which  is  most  favorable  to  the  party  in 
»e  favor  the  provision  was  made, 
xapare^ivll  Code,  sees.  1649, 1654. 


A  written  notice,  as  well  as  every  other  writ- 
is  to  be  construed  according  to  the  ordinary  accepta- 
of  its  terms.  Thus,  a  notice  to  the  drawers  or  in- 
of  a  bill  of  exchange  or  promissory  note,  that  it 
ts.sL^  been  protested  for  want  of  acceptance  or  payment, 
ccx-vmst  be  held  to  import  that  the  same  has  been  duly  pre- 
^^:z:ited  for  acceptance  or  payment,  and  the  same  refused, 
£t.~Ei.<l  that  the  holder  looks  for  payment  to  the  person  to 
^wrTiom  the  notice  is  given. 

Ordinary  acceptation-«ee  sec.  1861:  compare  CivU  Code,  sec.  1644: 
tice  of  dishonor,  GiTil  Code,  sec.  3143;  4  CaL213;  8  Cal.626:  14Cal. 
'     24CaL879. 


g  1866.  When  a  statute  or  instrument  is  equally  sus- 
<^eptible  of  two  interpretations,  one  in  favor  of  natural 
-aright  and  the  other  against  it,  the  former  is  to  be  adopted. 

§  1867.  None  but  a  material  allegation  need  be  proved. 

iNlaterial  allegation— defined,  sec.  463:  in  complaint,  see  Code, 
JPleading,  sec.  426n;  48  Cal.  439 :  not  controverted,  sec.  482. 

§  1868.  Evidence  must  correspond  with  the  substance 
of  the  material  allegations,  and  be  relevant  to  the  question 
in  dispute.  Collateral  questions  must  therefore  be  avoid- 
ed. It  is,  however,  within  the  discretion  of  the  court  to 
permit  inquiry  into  a  collateral  fact,  when  such  fact  is  di- 
rectly connected  with  the  c^uestion  in  dispute,  and  is  es- 
sential to  its  proper  determination,  or  when  it  affects  the 
credibility  of  a  witness. 

Oonrespondence  between  evidence  and  allegationB~28  Cal.  67 : 
variance,  sees.  469-471 :  tender  cannot  be  proven  unless  pleaded,  53 
Cal.  697. 

Relevant  evidence— required,  4  Cal.  229;  21  Cal.  23:  27  Cal.  422;  30 
Cal.  252:  48  Gal.  434,545;  Smith  v.  East  Brancn  M.  Co.,  Feb.l2tli.  1880,4 
Pac.  C.  li.  J.  562:  admissible  evidence  under  requirement,  sec.  1870  and 
notes:  objection  or  exception  to  evidence,  sec.  (i46n. 

Oollateral  fact— connecting,  sec.  1870  and  notes;  61  Cal.  75;  Bancroft 
V.  Herlnghl,  Feb.  4th,  1880, 4  Pac.  C.  L.  J.  5»6:  entirely  irrelevant,  49 
Cal.  374:  62  Cal.  225, 605;  53  Cal.  735:  credibiUty  of  witness,  sees.  1847 
and  1870,  subd.  16. 

§  1869.  Each  party  must  prove  his  own  affirmative  al- 
legations. Evidence  need  not  be  given  in  support  of  a  neg- 
ative allegation,  except  when  such  negative  allegation  is 
an  essential  part  of  the  statement  of  the  right  or  title  on 
which  the  cause  of  action  or  defense  is  founded,  nor  even 
in  such  case  when  the  allegation  is  a  denial  of  the  existence 


§  1870  OBNEBAL  PBDfCIPLES.  583 

of  a  document,  tl»e  custody  of  which  belongs  to  the  op- 
posite party. 

Affirmative  allegations— itdinitted  facts  need  not  be  prQved,  25  GaL 
225;  35Cal.  306;  41  Cal.  127, 133;  42  Cal.  225: 47  Cal.  20.249:  aflOrmatiye mat- 
ter in  answer  unproyen,  disregarded,  6i  Cal.  09 :  burden  of  proof,  sec. 
1981 :  30  Cal.  062:  Si  Cal.  104 ;  53  Cal.  3 ;5;  Dougherty  v.  Harrlsoa.  Marcb 
5tli,  1880, 5  Pac.  C.  L.  J.  81 :  submission  on  pleading,  53  Cal:  99:  particu- 
lar nllegatlous  to  bo  proven,  81  Cal.  218:  51  Cal.  21( ;  53  CaL  713;  G-rim  «. 
Barney,  JunoSOtb,  1;^,  5  Fac.  C.  L.  J.  590. 

Negative  allegation— «ome  evidence  required,  26  Cal.  611 :  denials. 
sec. 437n. 

SUPPIOIENOT  OP  EVIDENOB  IN  VAHIOUS  OASES. 

Breach  of  promise  of  marriage—Hanks  v.  Naglee,  Dec.  26th,  1879, 
4  Pac.  C.  L.  J.  456:  Boingneres  v.  Boulon,  Feb.  7th,  1880, 4  Pac.  C.  L.  J. 
528.  Oarrier— notice  of  rules  of,  22  Cal.  537.  Oertificate  of  purchase- 
sec.  1925  and  notes:  43  Cal.  126;  50  Cal.  169.  Oox)tract-d3  Oaf.  691.  Oon- 
VGrsion'-23  Cal.  349;  52  Cal.  586;  53  Cal.  20,  21, 261,  399.  Oorporation— 
32  Cal.  161;  53  Cal.  192:  53  Cal.  346.  Damages— 50  Cal.  176,  m\  61  CaL 
195,260.  Divorce-53  Cal.  26.  Ejectment— 14  Cal.  465,.  609;  15  CaL  283. 
361;  16  Gal.  572;  22  Cal.  516,  615;  80  Cal.  200;  85  Cal.  650;  41  Cal.  495:  42 
Cal.  231. 402:  44  CaL  2i4. 386;  45  Cal.  173. 236;  46  Cal.  258;  48  Cal.  434, 614; 
49  Cal.  655:  50  Cal.  200, 211 ;  51  Cal.  198, 435;  53  Cal.  362.  Forcible  entrv 
and  detainer— 48  Cal.  861.  Fraud— 50  CM.  285,  349.  Generally— de- 
grees of  evidence,  sec.  1828  et  sea.:  proof  required,  sec  1826:  value 
and  effect  of  evidence,  sec.  2061.   Malicious  prosecution— 7  Cal.  257; 


8  Cal.  217;  29  Cal.  644;  44  CaL  144;  50  Cal.  206;  51  Cal.  140;  53  Cal.  188. 
Marriage— sec.  1963,  subd.  30;  47  CaL  631:  breach  of  promise  of,  see 


032;  48  Cal.  406, 614:  49  Cal.  202;  52  Cal.  89.    Power  of  attorney— 63  CaL 
321.    Tax  8uits-5l  CaL  298, 580.    Trespa8S-50  CaL  43d,  496. 
1870  rf   •'   Jf 

ccp       §  1870.  In  conformity  with  the  preceding  provisioi^     * 

86  &9  ^vidence  may  be  given  upon  a  trial  of  the  followi)        ) 

lacts:  -    N      -Ji 

jgTfO      1.  The  precise  fact  in  dispute;  rigS 

ccp       2.  The  act,  declaration,  or  omission  of  a  party,  as  evi- 
98  131  ^ence  against  such  party; 

3.  An  act  or  declaration  of  another,  in  the  presence 
and  within  the  observation  of  a  party,  and  his  conduct  in 
1870    relation  thereto ; 
30^^070      *•  The  act  or  djeclaration,  verbal  or  written,  of  a  de- 

100  583  ceased  person  in  respect  to  the  relationship,  birth,  mar- 

101  315  riage,  or  death  of  any  person  related  by  blood  or  mar- 

riage to  such  deceased  person ;  the  act  or  declaration  of  a 

deceased  person  done  or  made  against  his  interest  in  re- 

ccD     8P®ct  to  his  real  property;  and  also  in  criminal  actions, 

sub  10  ^^®  ^ct  or  declaration  of  a  dying  person,  made  under  a 

102  636  sense  of  impending  death,  respecting  the  cause  of  his 
sub    6  death; 

*^      6.  After  proof  of  a  partnership  or  agency,  the  act  or  dec- 
laration of  a  partner  or  agent  of  the  party,  within  the 


S3  GENERAL.  PRINCIPLES.  §  1870 

sope'of  the  partnership  or  agency,  and  during  its  exist- 
Qce.      Ihe  same  rule  applies  to  the  act  or  declaration  of 
joint  owner,  joint  debtor,  or  other  person  jointly  inter- 
3ted.  "^ivith  the  party; 

6.  After  proof  of  a  conspiracy,  the  act  or  declaration  of 
c^onspirator  against  his  coconspirator,  and  relating  to 

tie  conspiracy ; 

7.  Tlie  act,  declaration,  or  omission  forming  part  of  a 
cansaction,  as  explained  in  section  eighteen  hundred  and 
Ifty; 

8.  The  testimony  of  a  witness  deceased,  or  out  of  the    1870 
uriscLiction,  or  unable  to  testify,  given  in  a  former  action     ccp 
)et\^een  the  same  parties,  relating  to  the  same  matter;        51  bS8 

9.  The  opinion  of  a  witness  respecting  the  identity  or  ,54  5]  2 
landwriting  of  a  person,  when  he  has  knowledge  of  the  ^  451 
person  or  handwriting;  his  opinion  on  a  question  of  aci-  rS  r^^? 
ince,  art,  or  trade,  when  he  is  skilled  therein ;  ^^  ^52 

10.  The  opinion  of  a  subscribing  witness  to  a  writing,  £9  394 
ibe  "Validity  of  which  is  in  dispute,  respecting  the  mental  t4  '2-2 
sanity  of  the  signer;  and  the  opinion  of  an  intimate  ac-  66  672 
^oaiutance  respecting  the  mental  sanity  of  a  person,  the  67  446 
reason  for  the  opinion  being  given ;  J.^  ^.^ 

11.  Common  reputation  existing  previous  to  the  contro-  '«  «?« 
versy,  respecting  facts  of  a  public  or  general  interest  more  77  ^^9 
than  thirty  years  old,  and  in  cases  of  pedigree  and  bound-  77  iq'z 
ary;    •           .  78  ih6 

12.  Usage,  to  explain  the  true  character  of  an  act,  con-  79  sii 
i*    yt,  or  instrument,  where  such  true  character  is  not  79  ;  84 

erwise  plain;  but  usage  is  never  admissible,  except  as  Jjj  ^J 
astrument  of  interpretation ;  gS  .7^ 

I      ..  Monuments  and  inscriptions  in  public  places,  as  evi* 
'<ijnce  of  common  reputation;  and  entries  in  family  bi- 
bles, or  other  family  books  or  charts ;  engravings  on  rings, 
famllyportraits,  and  the  like,  as  evidence  of  pedigree; 

14.  Tna  contents  of  a  writing,  when  oral  evidence  there- 
of la  admissible; 

15.  Any  other  facts  from  which  the  facts  in  issue  are 
presumed  or  are  logically  inferable; 

16.  Sucli  facts  aa  serve  to  show  the  credibility  of  a  wit- 
ness, as  explained  in  section  eighteen  hundred  and  forty- 
Beven. 

Belevant  evidenpe  required-Hsec.  1868  and  notes. 

RELEVANT  EVIDENOE. 

Snlxt.  I,  Freoise  fact-— in  dispute,  kinds  of  evidence,  sec.  1827  and 
notes.  Subd.  2,  Admissions— account  by,  13  Gal.  427;  18  Cal.  634;  31 
y^i.  180:  60  Gal.  438:  acquiescence,  by,  see  note  to  subd.  3,  infra;  13  Gal. 
v7;  22 Gal.  232;  0OGa].438:  acknowledgment,  by,  22  Cal.  665:  assessment, 
17,85  CaL  684:  compromise,  not  by  offer  to,  sec.  2078:  couisel,  by,» 


TITLE  IT. 

Of  the  Kinds  and  Degrees  of  HvidsDC^ 

Chap.    I.  Knowledge  of  the  court,  §  1875. 

U.  Witnesses,  §§  1878-1881 

ni.  Writings,  §1 1887-1951.  ! 

IV.  Material  objects  presented  to  tlie  senses,  other 
than  writings,  §  1954. 

y.  Indirect  evidence,  §§  1957-1963. 

VI.  Indispensable  evidence,  §§  1967-1974. 

Vn.  Conclusive  and  unanswerable  evidence,  §  1978. 

[686] 
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CHAPTER  I. 
KNOWLEDGE  OF  THE  COURT. 

875.   Certain  facts  of  ffeneral  notoriety  assumed  to  be  tnie.   Spect. 
fication  of  such  facts. 


1816 

cop 


.  Courts  take  judicial  notice  of  the  following  ^87^' 
cts :                                           ^  ccp 

1.  Tbe  true  sisnification  of  all  English  words  and  ^  2u 
Erases,  and  of  all  legal  expressions; 

2.  "Whatevet  is  established  by  law; 

3.  I*ul3lio  and  private  official  acts  of  the  legislative,  ex-  l*  *** 
(Native,  and  judicial  departments  of  this  State  and  of  the  52^^ 
Fnited  States;  rg  55 
14.  Tlie  seals  of  all  the  courts  of  this  State  and  of  the  51  4C4 
rnited  States;  C4  ^l 

5.  The  accession  to  office  and  the  official  signatures  and  ^^  *^'^ 
sals  of  office  of  the  principal  officers  of  govennment  in  ^  'j^^ 
be  legislative,  executive,  and  judicial  departments  of  this  '^ 
teate  and  of  the  United  States;  _.. 

6.  The  existence,  title,  national  flag,  and  seal  of  every  ^ccp 
^te  or  sovereign  recognized  by  the  executive  power  of  105  674 
he  United  States; 

7.  The  seals  of  courts  of  admiralty  and  maritime  jurls- 
liction,  and  of  notaries  public;  1876 

8.  The  laws  of  nature,  the  measure  of  time,  and  the  geo-  ccp 
graphical  divisionli  and  political  history  of  the  world.  77  195 

In  all  these  cases  the  court  may  resort  for  its  aid  to  ap- 
propriate books  or  documents  of  reference. 

JUDICIAL  NOTIOE. 

SUM.  1,  Meaning  of  English  words  and  phrases,  eto.^1  GaL  477; 
49  Gal.  698;  61  Gal.  429.  Subd.  2,  Established  by  law—whatever  is, 
8tatotes,  80  GaL  253:  District  Gourts,  before  amdts.  1880, 17  Gal.  871;  37 
CaL  241 ;  42  GaL  400 ;  48  Gal.  178.  Subd.  8,  Official  acts  of  governmental 
departments— Gongressional,  27  Gal.  167:  of  State  Legislature,  43  GaL 
KO;  62  Gal.  171:  Indidal  department,  before  Gode,  81  GaL  229:  Pri- 
vate acts,  before  Code,  82  Cai.  447 :  removal  of  county  seat,  47  GaL  488. 
Subd.  4,  Seals— patent,  14  Gal.  467.  Subd.  6,  Ohlef  governmental  offi- 
cers—Incumbency,  signatures,  seals:  before  Gode,  15  GaL  63;  82  GaL  106. 
Babd.  8,  Laws  of  nature,  etc.— geographical  divisions,  1  GaL  9:  6  GaL 
140:  89  Gal.  40:  streets  of  city,  wiuting  o.  Quackenbush,  March  18th, 

"^X  6  Pac  G.  L.  J.  158.  Books  and  doonments— as  aid  see  see.  1988. 


g§  1878-90 


ccV, 


^ 


1878 

ccp 
77  195 

1879 

ccp 
47  iS6 
10  413 
64  170 

70  54 

71  378 

71  [LO 

72  4:8 
82  4U 

1880 

ccp 

50  422 

51  109 
£1  610 
62  8:^7 

52  576 
f4  270 
(7  90 
(7  152 

70  54 

71  .S78 

76  107 

77  418 
82  464 
b2  583 

1880  \ 

85    97  \ 


9ti  549 


CHAFTEB  n. 

WiTMJfal88B8. 

S  1878.  WltaaMei  defined. 
S  1879.  All  persons  capaltle  of  perceptions  and  oommnnleatioa  may  1 
witnesses. 

1880.  Penons  who  cannot  testify. 

1881.  Persons  in  certain  relations  to  parties  prohltiUed. 

1882.  When  privileged  persons  mnst  testify. 

1883.  Judge  or  a  juror  may  be  Witness. 

1884.  When  an  interpreter  to  be  swcun. 

§  1878.  A  witness  is  a  person  whose  declaration  nnd< 
oath  is  received  as  evidence  for  any  purpose,  whether  sac 
declaration  be  made  on  oral  examination  or  by  depoeitii 
or  affidavit. 

Oompare— sec  2002. 

Oral  examination— sec.  1846 :  general  mleB  of,  see.  SMS  ei  §eq. 

Deposition— sees.  2019-2038. 

Affidavit-sees.  2009-2015. 

§  1879.  All  persons,  without  exception,  otherwise 
is  si>ecified  in  the  next  two  sections,  who,  having  oii_ 
of  sense,  can  perceive,  and,  perceiving,  can  make  knoi 
their  perceptions  to  others,  may  be  witnesses.  Therefore] 
neither  parties  nor  other  persons  who  have  an  interest  ' 
the  event  of  an  action  or  proceeding  are  excluded;  noi 
those  who  have  been  convicted  of  crime;  nor  persons  on 
account  of  their  opinions  on  matters  df  religious  belief] 
idthough,  in  every  case,  the  credibility  of  the  witn< 
may  be  drawn  in  question,  as  provided  in  section  eigbteei 
hundred  and  forty-seven. 

Oompetenoy  of  witnesaea— no  exclnsion  for  religions  belief,  17  CU. 
612 :  nor  for  nationality  or  color,  45  GaL  67 :  attorney  as  wttness,  IB  OiL 


Peraons  incompetent— to  be  witnesses,  sec.  1880. 

§  1880.  The  following  persons  cannot  be  witnesses: 

1.  Those  who  are  of  unsound  mind  at  ther  time  of  their 
production  for  examination; 

2.  Children  under  ten  years  of  age,  who  appear  incapa- 
ble of  receiving  just  impressions  of  the  facts  respectmg 
which  they  are  examined,  or  of  relating  them  truly; 

8.  Parties  or  assignors  of  parties  to  an  action  <*r  pio- 
/ceeding,  or  persons  In  whose  behalf  an  action  or  proceed- 
ing is  prosecuted,  against  an  executor  or  admiiustrator, 

1880 

cnp 

IJl  469 
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apon  a  claim  or  demand  against  the  estate  of  a  deceased 
person,  as  to  any  matter  of  fact  ooonrring  before  the 
aeatli  of  sach  deceased  person.    [In  effect  April  16th> 

BJTBDTYiBios  i,  OUldron— 10  CaL  6S. 

SiTBDiYisioir  8.  FartieB  to  action  against  ezoontor,  eto.~eIaIm, 
tcT  Caxnlly  ailowaaoe.  Inapplicable  to.  62  CaL  568:  applies  to  nominal 
iMurties*  60  CaL  420:  party  may  testify  in  behalf  of  estate,  61  CaL  618;  62 
GEtL.  836 :  depoeittons,  when  not  admissible,  61  CaL  101 :  assignors  of  par-     i  s  8 1 
ttes,  Inclnded  by  amdt.  1880;  as  to  any  matter,  eto.,  before  death,  etc.,       p cp 
addea  by  amdt.  1880.  9l    4^ 

— S  3.881.  There  are  particular  relations  in  which  it  is  the 

poLioy  of  the  law  to  encourage  conf.dence  and  to  preserve  ^  ^ 

it  inviolate;  therefore,  a  person  cannot  be  ezanoined  as  a  Zz,^ 

"Witness  in  the  following  cases :  92  ^& 

1.  JL  husband  cannot  be  examined  for  or  against  his 
wife*  "Without  her  consent;  nor  a  wife  for  or  against  her 

.hos'band,. without  his  consent;  nor  can  either,  during  the  laof 

I  marriage  or  afterward,  be,  without  the  consent  of  the  cod 

other,  examined  as  to  any  communication  made  by  one  to  53  ^ 

:  the  other  during  the  marriage;  but  this  exception  does  54  516 

uot  apply  to  a  civil  action  or  proceeding  by  one  against  C'4  2r;8 

the  other,  nor  to  a  criminal  action  or  proceeding  for  a  ^^  ^71 

crime  committed  by  one  against  the  other.  ^0  54 

-  2.  An  attorney  cannot,  without  the  consent  of  his  client,  7^  £'J 

be  examined  as  to  any  communication  made  by  the  client  ^  J^ 
to  him,  or  his  advice  given  thereon  in  the  course  of  pro- 

,  tessionial  employment.  I88I 

3.  A  clergyman  or  priest  cannot,  without  the  consent  of  ccp 
the  person  making  the  confession,  be  e^^amined  as  to  any  1^0  niH 
confession  made  to  him  in  his  professional  character  in  ^9S  ^ 
the  course  of  discipline  enjoined  by  the  church  to  which  {^ ,  'Sk 
he  belongs. 

4.  A  licensed  physician  or  surgeon  cannot,  without  the 
consent  of  his  patient,  be  examined  in  a  civil  action  as  to  2881 
any  information  acquired  in  attending  the  patient  which  ccp 
was  necessary  to  enable  him  to  prescribe  or  act  for  the  ,^nb  2 
patient.  ^^.^47 

6.  A  public  officer  cannot  be  examined  as  to  conmiuni-     loe  91 
cations  made  to  him  in  official  confidence,  when  the  pub- 
lic interests  would  suffer  by  the  disclpsure. 

SUBDiTisiOH  1.  Husband— wben  may  be  witness  against  wife,  61  igsi 

CaL  428.  J* 

SuBnrvisiOB'  2.  Attorney— privileged  commmilcations,  6  OaL  4S0;      eub  2 

40CaL284:  notprlTneged,28  GaL831;  29GaL48;  38GaL48e:  8tzlctcoa>  110  ^ 
■tnifitton.S6CaI.4S8.  »vib  4 

SuBDTVisiOH  8.   Ooafession  to  priest— prlvllegeA  provision  Inap- 
tfUcable,  Estate  pf  Toomes,  AprO  7th,  1880, 5  Fac.  O.  L.  J.  286. 

Cods  Civ.  fsoo.- 


j|§  1882-4  WITMESSBS. 

S  1882  of  the  Code  of  Civil  Procedare  of  the 
Calif omia  is  hereby  repealed.    [In  effect  February 
1876.] 

§  1883.  The  judge  himself  or  any  }aror  may  be  callei 

as  a  witness  by  either  part^;  but  in  such  case  it  la  in  thi 

1883     discretion  of  thecoartor  judge  to  order  the  trial  to  iM 

ccp       postponed  or  suspended,  and  to  take  place  before  anotha 

C4  4€0     Judge  or  jury. 

Justice— 2  CaL  160. 
jQror-48C4L90. 

188i       §  1884.  When  a  witness  doesnot  understand  and  speak 
106° ''ii  ^^^  EDglish  language,  an  interpreter  must  be  sworn  to  in- 
terpret for  him.    Any  person,  a  resident  of  the  proper 
county,  may  be  summoned  by  any  court  or  judge  to  ap 
pear  before  such  court  or  judge  to  act  as  interpreter  m 
any  action  or  proceeding.    The  summons  must  be  served 
and  returned  m  like  manner  as  a  subpcDna.    Any  person 
BO  summoned,  who  fails  to  attend  at  the  time  and  place 
named  in  the  summons,  is  guilty  of  a  contempt. 

Interpretex^-flhort-hand  notes  of  testlmoif- .  taken  thnrngbf  People  ^  \ 
Lee  Fat,  April  8th,  1880, 5  Pao.O.L.  J.  282.  | 

SnbpcBna— see.  1965  el  Mg. 
Oontempt— eecs.  120O,  1219. 


OHAPTBB  JH. 


AST.  I.   WiUTiHOB  nr  OBiraBAL. 
II.   Pdbuo  Wbitibob. 


ASnCLE  L 
Wbitinos  m  Oesbiul, 


g  1887.  "Writings  are  of  two  kinds :         laffl 

1.  FubUc;  and,  "%„ 

2.  Private.  '"  »' 
§  1888.  Public  writiuga  ate: 

1.  Tba  written  acts  or  records  of  tbe  acta  of  tbe  sover- 
eiga  autliority,  of  official  bodies  ancL  tribunals,  and  of  pub- 
lic officers,  legislative,  judiciSil.  aud  Bxecutive,  wbetber 
of  tbis  State,  of  tlis  United  States,  of  a  sister  State,  or  of 
a.  foreign  country: 

2.  Public  records,  kept  in  this  State,  of  private  writinfga. 
SUBDiYiBioif  2.    Oertiflod  copy  from  teccoAB-^ta  priaary  erl' 


g  18B9.  All  Other  writings  are  private, 


§  189Z  Every  dtUen  has  a  right  to  Inspect  and  taks  a 
copy  of  any  publio  writing  of  this  State,  except  aa  othet- 
wfee  eipressty  provided  tiy  statute.  ' 


PnbUc  nooidB,  ■! 


1— FoUtlcal  Code,  MC.  lOB. 


I  §  1B93.  Every  pablio  ofBcer  haying  the  ciutodyof  a 
publio  writing,  which  a  citizen  baa  a  ilKht  to  inspect,  is 
:  bound  to  give  bim,  ou  demand,  a  certified  copy  of  It,  on 
payment  of  the  legal  fees  therefor,  and  Hlich  copy  ia  ad- 
miSBible  aa  evidence  in  like  casea  and  with  like  effect  as 
the  original  writing.  [In  effect  July  1st,  18T4.] 
Osrdflsd  oopy—trom  ncords.  aa  prluisiy  evldeuM,  4>  CbL  310. 
§  1894.  Public  writings  are  divided  into  fotu  oLishs: 

2.  Judicial  records; 

3.  Other  official  docameuta; 

4.  Public  recordH,  kept  in  thia  State,  of  private  writings. 

aw9 

3  1896.  Awrittenlawisthatwliichla  promolgatedin 
writing,  and  of  whtch  a  record  is  In  existence. 

§  1897.  The  organic  law  la  the  constitution  of  govers- 
ment,  and  is  altogether  written.  Other  written  laws  an 
denominated  statutes.  The  written  law  of  this  State  is 
therefore  contained  in  its  Conacltution  andataCutes,  and 
in  Che  Constitution  and  statutes  of  the  United  States. 


dividiuls.  and  affects  ouly  their  private  xighta.    All  o1 


£93  WBiTiKos.  §§  189d-I9M 


statutes  are  public,  in  -wliicli  are  included  statutes  creat- 
ing or  affecting  corporations. 

§  1899.  Unwritten  law  is  tlie  law  not  promulgated  and  1999 
recorded,  as  mentioned  in  section  eighteen  hundred  and    cop 
ninety-six,  but  which  is,  nevertheless,  observed  and  ad-  b2  id 
ministered  in  the  courts  of  the  country.    It  has  no  cer- 
tain repository,  but  is  collected  from  the  reports  of  the 
decisions  of  the  courts  and  the  treatises  of  learned  men. 

§  1900.  Books  printed  or  published  under  the  au» 
thority  of  a  sister  State  or  foreign  country,  and  purport- 
ing to  contain  the  statutes,  code,  or  other  written  law  of 
such  State  or  country,  or  proved  to  be  commonly  ad- 
mitted in  the  tribunals  of  such  State  or  country,  as  evi- 
dence of  the  written  law  thereof,  are  admissible  in  this 
State  as  evidence  of  such  law. 

Books— historical,  etc.,  sec.  1936:  resort  to,  sec.  1875:  authority  of, 
860. 1963,  subd.  85, 36. 

Sister  State— scope  of  expression,  sec.  1924. 

§  1901.  A  copy  of  the  written  law  %x  other  public 
writing  of  any  State  or  country,  attested  by  the  certificate 
of  the  officer  having  charge  of  the  original,  under  the 

Sublic  seal  of  the  State  or  country,  is  admissible  as  evi- 
ence  of  such  law  or  writing.  [In  effect  July  1st,  1874.] 
Oertiflcate— requisites  of,  sec.  1923. 

§  1902.  The  oral  testimony  of  witnesses,  skilled 
therein,  is  admissible  as  evidence  of  the  unwritten  law 
of  a  sister  State  or  foreign  country,  as  are  also  printed 
and  published  books  of  reports  of  decisions  of  the  courts 
of  such  State  or  country,  or  proved  to  be  conmionly  ad- 
mitted in  such  courts. 

See— sec.  1900}?. 

^§  1903.  The  recitals  in  a  public  statute  are  conclusive    ^^qs 
evidence  of  the  facts  recited,  for  the  purpose  of  carrying      ocp 
it  into  effect,  but  no  further.    The  recitals  in  a  private   112  '^' 
statute  are  conclusive  evidence  between  parties  who 
claim  under  its  provisions,  but  no  further. 
Beoitais— in  written  instrument,  sec.  1962,  subd.  2. 

§  1904.  A  judicial  record  is  the  record  or  official  entry 
of  the  proceedings  in  a  court  of  justice,  or  of  the  official     1904 
act  of  a  judicial  officer,  in  an  action  or  special  proceeding.       cc^p^ 

Judicial  records— judgment  roll,  sec.  670:  papers  In  insolvency,  18      "^ 
OaL  41 :  execution  book  as  evidence,  sec.  683 :  swamp  land  papers,  cer- 
tified copies  admissible,  52  CaL  171. 


1905-8  msaati 


^  §  1905.   A  judicial  record  of  this  State,  or  of 

^iswft    United  States,  may  be  proved  by  the  production  of  the' 

original,  or  by  a  copy  thereof  certified  by  the  clerk  or 

other  person  having  toe  legal  custody  thereof.     Tliat  of  a 

sister  State  may  be  proved  by  the   attestation  of  the 

J  clerk,  and  the  seal  of  the  court  tonexed,  if  tbere  be  a 

rr  *  /   clerk  and  seal,  together  with  a  certificate  of   the  chief 

Si  ^  I   judge  or  presiding  magistrate,  that  the  attestation  is  in 

^ ,'     due  form. 

Judicial  record  of  this  State,  eto.^need  of  seal, sec.  153,  suImL  »-. 

1905  appointment  of  executor,  etc.,  sec.  1429:  Judgment  roll,  wben  needs 
1(H  414      ^^  exempUcaUon,  47  CaL  21. 

Judicial  record  of  a  sister  State— XT.  S.  Const,  art.  4,  see.  1:  1  CaL 
428;  7  Cal.  247:  12  Gal.  181:  of  United  States  as  to  lands,  18  CaL  4l& 

Certiflcate— sec.  1923. 

^  §  1906.  A  judicial  record  of  a  foreign  country  inaj  be 

104  412     proved  by  the  attestation  of  the  clerk,  with  the  seal  of  the 

court  annexed,  if  there  be  a  clerk  and  seal,  or  of  the  legal 

1906  keeper  of  the  record,  with  the  seal  of  his  office  annexed, 
ccp       if  there  be  a  seal,  together  with  a  certificate  of  the  chief 

8d  101     judge,  or  presiding  magistrate,  that  the  person  making  the 

attestation  is  the  clerk  of  the  court,  or  the  legal  keeper  of 

i©07      the  record,  and,  in  either  case,  that  the  signature  of  such 

B6^itv>      person  is  genuine,  and  that  the  attestation  is  in  due  form. 

"^ ,     The  signature  of  the  chief  judge  or  presiding  magistrate 

must  be  authenticated  by  the  certificate  of  the  minister  or 

•embassador,  or  a  consul,  vice-consul,  or  consular  agent  of 

the  United  States  in  such  foreign  country.  [In  effect  July 

1st,  1874.] 

Foreign  judgment— 39  CaL  646. 
Oertiflcate— sec.  1923. 

§  1907.  A  copy  of  the  judicial  record  of  a  foreign 
*?°J      country  ia  also  admissible  in  evidence,  upon  proof — 
104  414       1.  That  the  copy  offered  has  been  compared  by  the  wit- 
ness witli  the  original,  and  is  an  exact  transcript  of  the 
whole  of  it; 

2.  That  such  original  was  in  the  custody  of  the  clerk  of 
the  court,  or  other  legal  keeper  of  the  same;  and, 

3.  That  the  copy  is  duly-  attested  by  a  seal  which  is 
proved  to  be  the  seal  of  the  court  where  the  record  re- 
mains, if  it  be  the  record  of  a  court;  or  if  there  be  no  such 
seal,  or  if  it  be  not  a  record  of  a  court,  by  the  signature 
of  the  legal  keeper  of  the  original. 

1 908       §  1906.  The  effect  of  a  judgment  or  final  order  in  an 
ocp      action  or  special  proceeding  before  a  court  or  judge  of  this 

96  307 
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100  \'^ 
100  407 


BS^9S  WBTTiNOS.  §  1908 


or  of  the  XJliited  States,  having  jurisdiction  to  pro- 
ounce  the  judgment  or  order,  is  as  follows : 

1.  In  case  of  a  judgment  or  order  against  a  specific  1908 
_.  or  in  respect  to  the  probate  of  a  will,  or  the  admin-    ocp 

^^tration  of  the  estate  of  a  decedent,  or  in  respect  to  the  54  267 
personal,  political,  or  legal  condition  or  relation  of  a  par-  S6  420 
-t^icular  person,  the  judgment  or  order  is  conclusive  upon  f|  jJJ 
-fclie  title  to  the  thing,  the  will,  or  administration,  or  the  con-  jS  .3^ 
^ition  or  relation  of  the  person;  £3     g 

2.  In  other  cases,  the  judgment  or  order  is,  in  respect  to  t3  6(7 
-the  matter  directly  adjudged,  conclusive   between  the  ( 9  588 
iparties  and  their  successors  in  interest  by  title  subsequent  7o  361 
"to  the  commencement  of  the  action  or  special  proceeding.  J^  315 
litigating  for  the  same  thing  under  the  same  title  and  in  .ij  ^^ 
the  same  capacity,  provided  they  have  notice  actual  or  7*  177, _ 
constructive,  of  the  pendency  of  the  action  or  proceeding.  83  •  94  '^ 
[In  effect  July  1st,  1874.] 

ESTOPPEL  BY  KBOORD.  ^®®8     . 

ccp 

Jndgment— or  order:  Finality,  defined,  33  Gal.  474:  re<inired,  2i  91  ^g 

Cal.  4(iB:  37  Cal.  236:  where  action  dismissed,  21  Cal.  164;  where  appeal 

taken,  13  Cal.t>34 :  what  uot  res  adjudicata,  44  Cal.  635.    Estoppel,  gen- 

eraUy,  31  Gal.  148;  32  Gal.  176;  36  Cal.  231 ;  37  Cal.  236:  51  Gal.  368:  must    . 

be  pleaded  or  proven,  sec.  1963,  subd.  6;  23  Gal.  354;  24  Gal.  78;  30  Gal. 

630;  36  Cal.  626;  47  Gal.  21 :  waiver  of.  42  Cal.  619:  records  of  Board  of 

Supervisors,  47  Gal.  47 :  in  equity  suit,  39  Gal.  482 ;  48  Gal.  386;  dismissal 

by  consent  Is  bar,  47  Cal.  542. 

Jurisdiction— generally,  see  sec.  33n,  sec.  1917 :  Impeaching  judicial 

record  for  want  of,  sec.  ir)l6 :  presumed  on  collateral  attack,  sec.  412n ; 

6  Cal.  64;  7  Cal.  279;  12  Cal.  133,275;  14  Gal.  668;  16  Cal.  72,  389:  23  Cal. 

101;  24  cal.  190;  33  Gal.  (i^3;  34  Cal.  391. 615;  35  Cal.  528:  37  Cal.  458:  39 

Cal.  439;  41  Cal.  82;  44Cal.G23;  45  Cal.  455,  543;  46  Gal.  656;  49  Gal.  208, 

233, 374;  50 Gal.  203;  51  Cal.  615;  Llnehan  v.  Hathaway,  March  3d,  1880, 

6  Pac.  C.  L.  J.  90;  but  see  53  Cal.  635 :  otherwise  of  inferior  Courts,  12 

Cal.  286;  23  Gal.  404;  34  Cal.  326;  but  see  52  Cal.  171. 

SUBDrvisiON  1.   Probate  or  administration— collateral  attack  on 

proceedings,  4  Gal.  313;  18  Gal.  480,503;  20  Cal.  273:  28  Cal.  182:  33  Gal. 

46:  conclusiveness  of  proceedings,  sec.  1333;  6  Gal.  669;  18  Cal.  430;  23 

Cal.  363 ;  25  Gal.  223 ;  29  Cal.  52 1 ;  3'J  Cal.  120 ;  44  Cal.  370 ;  45  Cal.  95 :  48  Cal. 

366;  53  Cal.  680.   Lesal  condition  of  person— insolvent,  34  Cal.  18;  40 

Cat.  425:  estoppel,  by  not  making  defense  in  ejectment.  43  Cal.  210. 

Title  settled  by  judgment— ejectment  In,  14  Gal.  468,545;  18  Cal.  HI ;  26 

Cal.  126;  27  Gal.  168;  28  Gal.  156;  30  Cal.  309,634;  32  Cal.  176;  37  Gal.  389; 

41  Gal.  42:  45  Cal.  231, 593;  48  Cal.  601;  49  Cal.  325;  60  Cal.  IH:  forcible 

entry  and  detainer,  in,  23  Cal.  ZSl ;  30  Gal.  634 :  foreclosure  of,  14  Gal.  634; 

24  Gal.  603:  37  Gal.  236;  and  see  53  Cal.  657 :  generally.  31  Gal.  148;  32  Gal. 

197;  37  Gal.  396:  38  Gal.  262, 586;  40  Gal.  282;  47  Cal.  461;  49  Cal.  525:  61 

CaL  505 :  land  department  of,  see  Mexican  grant,  and  52  Gal.  424 :  Mex« 

lean  grant,  as  to,  14  Gal.  545;  27  Cal.  168:  32  Cal.  365:  33  Cal.  448;  49  Cal. 

825,473:  partuer,agaiust,49Gal.  124:  quieting  title, '23  Cal.  409:  replevin 

in.  10  Cal.  520 :  riparian  rights,  determining,  53  Cal.  469 :  subsequent  title 

not  affected,  26  Gal.  513;  32  Gal.  109;  35  Gal.  316:  trespass  by  partners,  14    - 

Cal.  223:  trespass  quare  clauaum  /regit,  43  Gal.  65:  where  lis  pendens 

filed,  23  Gal.  335;  28  Cal.  194. 

SUBDIVISION  2.   Matter  directly  adjudged— extent  of  estoppel  on, 

definition,  sec.  1911 :  demurrer,  judgment  on,  5  Cal.  430;  47  GaL  32:  gen- 
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erally, 23  Gal.  97S;  SO  Oal.  909;  96  Cal.  291 :  lasaes  tried,  limit  eetoppd,* 
CaLK;  88  Cal.  647;  merits  not  passed  on,  29  Cal.  272;  43  CaL  097:  4»CiL 
128:  misjoinder,  where,  27  Cal.  287:  motion  to  set  aside  jadgraeDt, 
when  no  bar,  45  Cal.  617:  questions  Involved,  determine  estoppd.O 
Cal.  311 :  recital  in  judgrment,  44  Cal.  623 :  same  cause  of  action,  42  CaL 
372 ;  Ladd  v.  Durkln,  March  18th,  18S0. 5  Pac.  G.  L.  J.  186;  I>e  La  Guam. 
V.  Mewhall,  May  15th,  1880, 5  Pac.  C.  L.  J.  413 :  serious  offense,  effector 
conviction  of,  10  Cal.  891:  stipulation,  where,  43  Cal.  485;  45  CaL  4ft: 
tenant,  judgment  aKaipst,  when  landlord  not  t>arred  by,  Altsdinl  v. 
Doyle,  etc.,  March  17th,  1880, 5  Pac.  C.  L.  J.  136:  verdict,  estoppel  Irr.5 
Gal.  81 :  7  Gal.  252:  15  Gal.  145, 182, 425;  20  Cal. 448.486:  41  CaL  221;  44  Gd- 
294.  Parties  and  privies— sec.  1910:  alone  estopped,  9  CaL  130;  14  CaL 
207 ;  23  Gal.  354 :  30  Gal.  229:  40  CaL  249 :  application  to  particnlar  cases, 
12  Cai.  140;  24  Gal.  602:  84  Gal.  62;  89  Cal.  ^24;  44  Cal.  4671.5  Cal.  439;  48 
Ga).  388;  49  Gal.  213, 243i_  50  Gal.  172, 655;  51  Gal,  478;  Altschal  v.  Doyle, 
etc. ,  March  17th,  1880, 5  Pac.  G.  L.  J.  136.  Estoppels  in  varions  cases^ 
counter-claim  barred  by  not  pleading,  sec.  439 :  fictitious  name,  where 
used,  50  Gal.  205, 585 :  partition,  concli^venesa  of  Jadjrment  in, sec.  766: 
53  Gal.  362 :  Probate  Court  decree,  see  JuDOMXNTr  note  »uprai  and  Noe 
V.  Splivalo,  Feb.  2tith,  1830;  Reynolds  v.  Bromagim,  March  4th,  1880,5 
Pac.  C.  L.  J.  115:  sureties,  sec.  1912. 

§  1909.  Other  jadicial' orders  of  a  court  or  jadge  of 
this  State,  or  of  the  United  States,  create  a  disputable 
presumption,  according  to  the  matter  directly  determined, 
L900  between  the  same  parties  and  their  representatives  and 
cop  successors  in  interest  by  title  subsequent  to  the  comxnence- 
rt>  599  ment  of  the  action  or  special  proceeding,  litigating  for  the 
^  ^^7  same  thing  under  the  same  title  and  in  the  same  capacity. 
i  9 1 0  Bispntable  presumptions-Hsee  sec.  1963  and  notes, 
ccp  Parties  and  privies— see  sec.  1908,  subd.  2}i,  sec.  1910. 
*8  567 

k)  254  §  1910.  The  parties  are  deemed  to  be  the  same  when 
those  between  whom  the  evidence  is  offered  were  on  op- 
L911  posite  sides  in  the  former  case,  and  a  judgment  or  other 
.jcp  determination  could  in  that  case  have  been  made  between 
7^  4^1  them  alone,  though  other  parties  were  joined  with  both 
'*  ***  or  either. 

Other  parties— 49  Gal.  213. 

1911  ^  1911.  That  only  is  deemed  to  have  been  adjudged  in 
ccp  aiormer  judgment  which  appears  upon  its  face  to  have 
18  48i)    been  so  adjudged,  or  which  was  actually  and  necessarily 

included  therein  or  necessary  thereto. 
f  911  See  matter  directly  adj  ndged— no^e  to  sec.  1906,  subd.  2. 

iio  445      g  1912.  Wlienever,  pursuant  to  the  last  four  sections,  a 
1913  PS'rty  is  bound  by  a  record,  and  such  party  stands  in  the 
ccp     relation  of  a  surety  for  another,  the  latter  is  also  bound 
58  567  from  the  time  that  he  has  notice  of  the  action  or  proceed- 
ing, and  an  opportunity  at  the  surety's  request  to  join  in 
the  defense. 
Suit  by  surety  against  prinoipal— 16  Cal.  60. 
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SSfi  yrsamoA.  §§  1913-18 

S  X913.  The  effect  of  a  judicial  record  of  a  sister -State 
Is  tbe  same  in  this  State  as  in  the  State  where  it  was  made, 
e:xcept  that  it  can  only  be  enforced  here  by  an  action  or 
special  proceeding,  and  except,  also,  that  the  authority  of   1013 
a  guardian  or  committee,  or  of  an  executor  or  administra-   ,-5*^R- 
"tor,  does  not  extend  beyond  the  jurisdiction  of  the  gov-    '"  ^' 
eminent  under  which  he  was  invested  with  his  authority. 

Judgment  obtained  in  another  State— by  publication  of  sommons, 
8  Cal.  449. 

§  1914.  The  effect  of  the  judicial  record  of  a  court  of 
admiralty  of  a  foreign  country  is  the  same  as  if  it  were 
tbe  record  of  a  court  of  admiralty  of  the  United  States. 

§  1915.  The  effect  of  the  jud^ent  of  any  other  tribu-i 
nal  bt  a  foreign  country  having  jurisdiction  to  pronounce 
tbe  judgment,  is  as  follows : 

1.  In  case  of  a  judgment  against  a  specific  thing,  the 
judgment  is  conclusive  upon  the  title  to  the  thine; 

2.  In  case  of  a  judgment  against  a  person,  the  ludgment 
is  presumptive  evidence  of  a  right  as  between  the  parties 
and  their  successors  in  interest  *by  a  subsequent  title,  and 
can  only  be  repelled  by  evidence  of  a  want  of  jurisdic- 
tion, want  of  notice  to  the  party,  collusion,  fraud,  or  clear 
mistake  of  law  or  fact. 

§  1916.  Any  judicial  record  may  be  impeached  by^v-  i  1916 

6    idence  of  a  want  of  jurisdiction  in  the  court  or  judicial  :   ceo 

officer,  of  collusion  between  the  parties,  or  of  fraud  in  the  1^  ^75 

party  offering  the  record,  in  respect  to  the  proceedings.  '^  ^^^ 

Ja^cial  record,  impeaching— not  for  error,  32  Cal.  176:  by  Infant,  t oi  •¥ 

•31  Cal.  273:  by  showing  alteration,  60  Cal.  448:  by  collateral  attack,  49  Z,z7 

CaJL  208:  for  want  of  Jurisdiction,  see  sec.  1917  and  note;  7  CaL  54, 443;  '  ^^^R^ 

8CaL562;27Cal.300;  30Cal.439.                                                       '      *  66  184 

§  1917.  The  jurisdiction  sufficient  to  sustain  a  record  *®^* 

is  jurisdiction  over  the  cause,  over  the  parties,  and  Over  gS^^? 

the  thing,  when  a  specific  thing  is  the  subject  of  the  judg-  go  405 

ment. 

Jmisdiction— generally,  see  note  to  sec.  33:  also  sec.  1908  and  note; 
of  defendant  sued  by  fictitious  name,  50  Cal.  203:  of  court  not  ol 
record,  on  collateral  attack,  52  Cal.  171. 

^         §  1918.  Other  official  documents  may  be  proved  as  f  ol-     1918 
'       lows:  ccp 

1.  Acts  of  the  executive  of  this  State,  by  the  records  of   in  49 
the  State  Department  of  the  State;  and  of  the  United 
States,  by  the  records  of  the  State  Department  of  the 
United  States,  certified  by  the  heads  of  those  departments 
respectively.    They  may  also  be  proved  by  public  docu- 
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tnents  printed  by  the  order  of  the  IiegiBlatiire  or  Con- 
gress, or  either  house  thereof; 

2.  The  proceedings  of  the  Legislature  of  this  State  or  of 
Congress,  by  the  journals  of  those  bodies  respectlTely,  or 
either  house  thereof,  or  by  published  .statutes  or  resolu- 
tions, or  by  copies  certifiea  by  the  clerk  or  printed  by 
their  order; 

3.  The  acts  of  the  executive,  or  the  proceedings  of  the 
legislature  of  a  sister  State,  in  the  same  manner; 

4.  The  acts  of  the  executive,  or  the  proceeding^  of  the 
legislature  of  a  foreign  country,  by  journals  pablished 
by  their  authority,  or  commonly  received  in  that  country 
as  such,  or  by  a  copy  certified  under  the  seal  of  the 
country  or  sovereign,  or  by  a  recog[nition  thereof  in  some 
public  act  of  the  executive  of  the  United  States; 

6.  Acts  o{  a  municipal  corporation  of  this  State,  or  of 
a  board  or  department  thereof,  by  a  copy,  certified  by  the 
legal  keeper  thereof,  or  by  a  printed  book  published  by 
the  authority  of  such  corporation; 

6.  Documents  of  any  other  class  in  this  State,  by  the 
original,  or  by  a  copy,  certified  by  the  legal  keeper  there- 
of; 

7.  Documents  of  any  other  class  in  a  sister  State,  by 
the  original,  or  by  a  copy,  certified  by  the  legal  keeper 
thereof,  together  with  the  certificate  of  the  secretary  of 
state,  judge  of  the  supreme,  superior,  or  county  court,  or 
mayor  of  a  city  of  such  State,  that  the  copy  is  duly  certi- 
fied by  the  officer  having  the  legal  custody  of  the  orig- 
inal; 

8.  Documents  of  any  other  class  in  a  foreign  country, 
by  the  original,  or  by  a  copy,  certified  by  the  legal  keeper 
thereof,  with  a  certificate,  under  seal  of  the  country  or 
sovereign,  that  the  document  is  a  valid  ,and  subsisting 
document  of  such  country,  and  that  the  copy  is  duly  cer- 
tified by  the  officer  having  the  legal  custody  of  the  origi- 
nal; 

9.  Documents  in  the  departments  of  the  United  States 
government,  by  the  certificate  of  the  legal  custodian 
thereof.    [In  effect  July  1st,  1874.] 

OFFICIAL   DOCUMENTS. 

Subdivision  5.   Municipal  corporation— 48  Cal.  143. 

SUBDivisiov  6.  Certified  copy— of  documents  in  this  State:  si 
cjUde  grants,  21  Gal.  202:  certificate,  sec.  1923:  street  assessments,  ce^ 
tiflcate  to  record,  44  Cal.  213:  swamp  land  papers,  62  CaL  171. 

Subdivision  7.  Documents  in  another  State— scope  of  term 
Lv^^^J^J^^^y  sec.  1924:  in  land  department  of  United  States.  14  CaL 
644;  18  Cal.  416;  19  Cal.  87;  40  Cal.  358. 


01>9  WRITINGS.  §§  1919-23 

S  1919.  A  public  record  of  a  private  writing  may  be 
proved  by  the  origiDal  record,  or  by  a  copy  thereof,  certl-  ^oi  o 
Hed  by  the  legal  keeper  of  the  record.  ccp 

Fablib  record  of  a  private  writing  —  certified  copy  of:  alcalde  50  MS 
srrants,  31  Cal.  SOO:  deed,  49  Cal.2l3:  expedlente  of  Mexican  grant,  51  52  186 
CsLl.  090:  patent,  50  Cal.  346:  power  of  attorney,  51  Gal.  198:  railroads,  fig  ^WM 
articles  of  consolidation.  50  Cal.  346.  70    16 

§  1920.  Entries  in  public  or  other  official  books  or  ^®  ^^ 
records,  made  in  the  performance  of  his  duty  by  a  public  i9so 
olB-cer  of  this  State,  or  by  another  person  in  the  perform-  ccp 
stnce  of  a  duty  specially  enjoined  by  law,  are  prima  facie  70  WO 
evidence  of  the  facts  stated  therein.  [In  effect  July  1st.  Z?  '^^ 
1874.]  -^        •  70  448 

Official  docnments— proof  of,  sec.  1918. 

Sntrles  in  performance  of  pablio  duty— 6  Gal.  674;  81  Gal.  140, 600;    ^®  ^  0 

35  Cal.  521 :  by  officer  or  board  of  officers,  etc.,  sec.  1928.  ^P^.^ 

91  164 

§  1921.  A  transcript  from  the  record  or  docket  of  a  igoo 
justice  of  the  peace  of  a  sister  State,  of  a  judgment  ren-    ^(1 
dered  by  him,  of  the  proceedings  in  the  action  before  the  90  is7 
judgment,  of  the  execution  and  return,  if  any,  subscribed  91  I64 
Dy  the  justice  and  verified  in  the  manner  prescribed  in 
the  next  section,  is  admissible  evidence  of  the  facts  stated 
therein. 

J  1922.  There  must  be  attached  to  the  transcript  a  cer- 
3ate  of  the  justice  that  the  transcript  is  in  all  respects 
correct,  and  that  he  had  jurisdiction  of  the  action,  and 
also  a  further  certificate  of  the  clerk  or  prothonotary  of 
the  county  in  which  the  justice  resided  at  the  time  of 
rendering  the  judgment,  under  the  seal  of  the  county,  or 
the  seal  of  the  court  of  common  pleas  or  county  court 
thereof,  certifying  that  the  person  subscribing  the  tran- 
script was,  at  the  date  of  the  judgment,  a  justice  of  the 
peace  in  the  county,  and  that  the  signature  is  genuine. 
Such  judgment,  i^roceedings,  and  jurisdiction  may  also 
be  proveuby  the  justice  himself,  on  the  production  of  his 
docket,  or  by  a  copy  of  the  judgment,  and  his  oral  exam- 
ination as  a  witness. 

§  1923.  Whenever  a  copy  of  a  writing  is  certified  for 
the  purpose  of  evidence,  the  certificate  must  state  in  sub- 
stance that  the  copy  is  a  correct  copy  of  the  original,  or  of 
a  specified  part  thereof,  as  the  case  may  be.  The  certifi- 
.  cate  must  be  under  the  official  seal  of  the  certifying 
officer,  if  there  be  any,  or  if  he  be  the  .^lerk  of  a  court 
having  a  seal,  under  the  seal  of  such  court.  [In  effect 
July  1st,  1874. 


1 


1924-6 


WBimfos. 


en 


1935 

84  501 


191^5 

ccp 

59  (;2<) 
63  4r»'J 

75  .087 

1926 

ccp 
70  670 


19*5 

90  1* 
91  545 
I9a6 

90  1»^ 


§  1924.  The  piovisioiis  of  the  precedinfir  sectioxiB  of  tiiis 
article  applicable  to  the  public  writinji^s  of  a  sister  State, 
are  equally  applicable  to  thepublic  writings  of  the  United 
States  or  a  Territory  of  the  United  States.  [In  effect  July 
l8t,  1874.] 

§  1925.  A  certificate  of  purchase  or  of  location  of  any 
lands  in  this  State,  issued  or  made  in  pursuance  of  any 
law  of  the  United  States  or  of  this  State,  is  primary  evi- 
dence that  the  holder  or  assignee  of  such  certificate  is  the 
owner  of  the  land  described  therein;  but  this  evidence 
may  be  overcome  by  proof  that  at  the  time  of  the  loca- 
tion, or  time  of  filine  a  pre-emption  claim  on  which  the 
certificate  may  have  oeen  issued,  the  land  was  in  the  ad- 
verse possession  of  the  adverse  party,  or  those  under 
whom  ne  claims,  or  that  the  adverse  party  is  holding  the 
land  for  mining  purposes. 

Oertifloate  of  pnrchasa— adyeiae  possession,  defendant  daixning,  51 
Cal.412:  annnlment  of,  50  Cal.81:  51  Cal.  128:  effect  of,  51  Cal.  41:  a 
Oal.521:  evidence  against,  60  Cal.  211:  evidence  as,  48  Cal.  26:  InraJB- 
cient  proof  of  title,  when,  51  Cal.  534 :  Judgment  on,  when  no  bar,  51  CaL 
505:  mortgagee,  where  junior,  53  Cal.  649:  prematnre.  Pollard  v.  Pat- 
nam,  April^Srd,  1880, 5  Fac.  0.  L.  J.  423:  prima  facie  title  by,  50  CaL 
105;  62  OaL  244:  proof  of  existence,  and  of  preliminary  steps,  50  CaL 
169:  requisites,  51  CaL  128:  scope  of,  52  CaL  521:  sospension  of,  47  OaL 
461;  52  Cal.  531. 

§  1926.  An  entnr  made  by  an  officer,  or  board  of  offi* 
oers,  or  under  the  direction  and  in  the  presence  of  either, 
in  the  course  of  official  duty,  ia  prima  fctcie  evidence  of 
the  facts  stated  in  such  entry.    [In  effect  July  1st,  1874.] 

Board— of  commissioners,  report  as  evidence,  40  CaL  229. 

ABTICLE  HL 
Pbivatb  Wbitxkos. 

1 1929.  Private  writings  dassifled. 

1930.  Seal  defined. 

1931.  Manner  of  making  it. 

1932.  Effect  of  a  seal. 

1933.  Execution  of  an  instrument  defined. 

1934.  Compromise  of  a  debt  without  seal  good. 

1935.  Subscribing  witness  defined. 

1936.  Books,  maps,  etc.,  how  far  evidence. 

1937.  Original  writing  to  be  produced  or  aoooonted  for. 

1938.  When  in  possession  of  adverse  party,  notice  to  be  given. 

1939.  Writings  called  for  and  inspected  may  be  withheld. 

1940.  Where  there  Is  a  subscribing  witness,  the  proof. 
1 1941.  Other  witnesses  may  also  testify. 

1942.  When  evidence  of  execution  not  necessary. 

1943.  Evidence  of  handwriting. 

1944.  AUowed  by  comparison. 

1945.  Same. 
194S.  Entries  of  decedent's  evidence  In  specified  i 


^1  WRiTiNOS.  §<i  1929-34 

S  1947.  Copies  of  entries  also  aUowed. 
S  KMS.  Private  writlnffs  acknowledged  and  certified 
S  19«*.  County  clerks  to  keep  private  papers  deposits  O 
S  1950.  Public  records  not  to  l>e  carried  about. 

§  1929.  Frivate  writings  are  either— 

1.  Sealed;  or, 

2.  Unsealed. 

Ko  difltinction-between  sealed  and  lusealed  writings,  sec.  1982.        1930 

§  1930.  A  seal  is  a  particular  si^,  mado  to  attest  in  6i^&2 
the  most  formal  manner,  the  execution  of  an  instrument  67   15 
Seal  generally— sec.  14  and  notes:  requisite,  sec.  1(31. 

§  1931.  A  public  seal  in  this  State  is  a  stamp  or  im« 
pression  made  by  a  public  officer  with  an  instrument  pro* 
Tided  by  law,  to  attest  the  execution  of  an  official  or  pub« 
lie  document,  upon  the  paper,  or  upon  any  substance  at« 
tached  to  the  paper,  which  is  capable  of  receiving  a  visible 
impression.  A  private  seal  may  be  made  in  the  same 
manner  by  any  instrument,  or  it  may  be  made  by  the 
scroll  of  a  pen,  or  by  writing  the  word  "seal"  against 
the  signature  of  the  writer.  A  scroll  or  other  sign,  made 
in  a  sister  State  or  foreign  country,  and  there  recognized 
as  a  seal,  must  be  so  regarded  in  this  State.  [In  effect 
July  1st,  1874.] 

Scope  of  word  "seal''— sec.  14. 

Impression  of  seal— Civil  Code,  sec.  1628;  5  GaL  220, 815. 

Seal  of  corporation— 22  Cal.  156;  52  Cal.  192. 

Seals  of  courts— sees.  147-153. 

§  1932.  There  shall  be  no  difference  hereafter,  in  this 
State,  between  sealed  and  unsealed  writings.  A  writing 
under  seal  may  therefore  be  changed,  or  altogether  dis- 
charged, by  a  writing  not  under  seal.  [En  effect  July  1st, 
1874.] 

Oorresponding  provision— see  Civil  Code,  sec.  1629. 

•  Before  distinction  abolished— 13  Cal.  220,  610;  15  Cal.  363:  16  Cal. 
165:  Impeaching  consideration  of  sealed  lnstrttiaent,6  CaL  134, 664;  II 
CaL  461 :  12  Cal.  286;  13  Cal.  36;  14  Cal.  19. 

Agreement  of  composition— requires  no  se«sl,  sec.  1934. 

Under  Mexican  ft>atem— no  distinction,  sec  14n. 

§  1933.  The  execution  of  an  inst  oment  is  the  sub-   ^^9 
scribing  and  delivering  it,  with  or  wit  pout  affixing  a  seal,     r 

'Execution  of  instmment— subscribing,  28  ial.  157;  29  Cal.  352;  49  9^ 
Cal.  192;  51  Cal.  4(V4,473:  delivering,  5  Cal.  319;  13  Cal.  502;  51  Cal.  573:  1 
effect  of  seal,  before  distinction  abolished,  16  Cal.  594, 

§  1934.  An  agreement  in  writing  without  a  seal,  fox 
the  compromise  or  settlement  of  a  debt,  is  as  obligatory 
as  if  a  seal  were  affixed. 

CoDB  Crv.  Psoo.— SI. 
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§  1935.  A  subscribing  witness  is  one  who  sees  &  writing 

executed  or  hears  it  acknowledged,  and  at  the  request  m. 
the  party  thereupon  signs  his  name  as  a  witness. 

§  1936.  Historical  works,  books  of  science  or  art,  and 

published  maps  or  charts,  when  made  by  persons  indif- 

cerent  between  the  parties,  are  prima  facie  evidence  of 

facts  of  ffeneral  notoriety  and  interest.     £In  effect  July 

1st,  1874.] 

Books—as  aid  to  court,  sec  1875 :  as  erldence,  sec.  1900 :  presonvtloDS 
IS  to,  sec.  1963,  subds.  35, 36. 

§  1937.  The  original  writing  must  be  produced  and 

1937      proved,  except  as  provided  in  sections  eighteen  hundred 

a^SflS     ^^^  lif ty-Uve  and  nineteen  hundred  and  nineteen.    If  it 

lis  09     jjgg  \)een  lost,  proof  of  the  loss  must  first  be  made  before 

evidence  can  be  given  of  its  contents.    Upon  such  proof 

being  made,  together  with  proof  of  the  due  execution  of 

the  writing,  its  contents  may  be  proved  by  a  copy,  or  hy 

3k  recital  of  its  contents  in  some  auther  y  c  document,  or  by 

the  recollection  of  a  witness,  as  provided   in  section 

eighteen  hundred  and  fifty-five. 

iiVidenoe  of  contents  of  instnunent— lost  deed,  49  CaL  SO:  proof 
before,  3  Cal.  427 ;  49  Cal.  653. 

§  1938.  If  the  writing  be  in  the  custody  of  the  adverse 
■    party,  he  must  first  have  reasonable  notice  to  produce  it. 
1938  If  he  then  fail  to  do  so,  the  contents  of  the  writing  may 
M^^'infi  ^®  proved  as  in  case  of  its  loss.    But  the  notice  to  pro- 
duce  it  is  not  necessary  where  the  writing  is  itself  a 
notice,  or  where  it  has  been  wrongfully  obtained  or  with- 
held by  the  adverse  party. 
Document  in  possession— of  opponent,  sec.  1855,  subd.  2  and  note. 

§  1939.  Thougli  a  writing  called  for  by  one  party  is 
produced  by  the  other,  and  is  thereupon  inspected  by  the 

Sarty  calling  for  it,  he  is  not  obliged  to  produce  it  as  evi- 
ence  in  the  case. 

§  1940.  Any  writing  may  be  i)roved  either: 
1940  !•  ^y  ^°y  ^^®  "^^^  ^^^  ^^®  writing  executed;  or, 

ecP  2*  ^y  evidence  of  the  genuineness  of  the  handwriting  of 

96  587       the  maker;  or, 

3.  By  a  subscribing  witness.    [In*  effect  July  let,  1874.J 
Proof  of  ezecntlon  of  writing— by  admission,  seo.  1912. 
Sttbdivision  2.   Proof  of  handwriting— sees.  194S. 
SiTBDlvisioir  3.   Sabscribing  witness— sec.  1935;  SGsL  427;  12  Cal* 
306, 426;  14  Cal.  18:  26  Cal.  893;  27  Cal.  233:  other  erldenoe  of  execatlaw 
wlien  admissible,  sec.  1941 :  on  contest  of  will,  sec.  1319. 
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§§  1941-7 


S  1941.  If  the  subscribing  witness  denies  or  does  not 
recollect  the  execution  of  the  writing,  its  execution  may 
Btill  be  proved  by  other  evidence. 

§  1942.  Where,  however,  evidence  is  given  that  the 
party  against  whom  the  writing  is  offered  has  at  any  time 
admitted  its  execution,  no  otber  evidence  of  the  execution 
Tieed  be  given,  when  the  instrument  is  one  mentioned  in 
section  mneteen  hundred  and  forty-five,  or  one  produced 
from  the  custody  of  the  adverse  party,  and  lias  been  acted 
ux><^ii  by  him  as  genuine. 

§  1943.  The  handwriting  of  a  person  mav  be  proved 
"by  any  one  who  believes  it  to  be  nis,  and  who  has  seen 
liim  write,  or  has  seen  writings  purporting  to  be  his,  upon 
"wliich  he  has  acted  or  been  charged,  and  who  has  tnus 
acquired  a  knowledge  of  his  handwriting. 

OomparlBon  of  handwriting— 47  Cal.  294:  experts,  50  CaL  463. 


g  1944.  Evidence  respecting  the  handwriting  may  also 
l)e  given  by  a  comparison,  made  by  the  witness  or  the 
jury,  with  writings  admitted  or  treated  as  genuine  by  the 
pa^rty  against  whom  the  evidence  is  offered,  or  proved  to 
ue  genuiue  to  the  satisfaction  of  the  judge.  Xln  effect 
July  1st,  1874.] 

§  1945.  Where  a  writing  is  more  than  thirty  years  old, 
tbe  comparisons  may  be  made  with  writings  purporting  to 
'be  eenuine,  and  generally  respected  and  acted  upon  as 
such,  by  persons  having  an  interest  in  knowing  the  fact. 

Presumption— tbat  ancient  writing  is  genuine,  sec.  1963,  subd.  34. 

§  1946.  The  entries  and  other  writings  of  a  decedent, 
made  at  or  near  the  time  of  the  transaction,  and  in  a  posi- 
tion to  know  the  facts  stated  therein,  may  be  read  as 
prima  facie  evidence  of  the  facts  stated  therein,  in  the  fol- 
lowing cases : 

1.  When  the  entry  was  made  against  the  interest  of  the 
person  making  it; 

2.  When  it  was  made  in  a  professional  capacity,  and  in 
the  ordinary  course  of  professional  conduct; 

3.  When  it  was  made  in  the  performance  of  a  duty 
specially  enjoined  by  law.    [In  effect  July  1st,  1874.] 

Entries  in  books— repeated,  sec.  1947:  as  evidence  in  faror  of  party 
making  them,  2  Cal.  172;  7  Cal.  186:  14  Cal.  573;  17  Cal.  68,  466:  of  al- 
leged partnership,  28  Cal.  511;  49  Cal.  105:  where  alteration,  sec.  1982: 
ircal.  824. 

§  1947.  When  an  entry  is  repeated  in  the  regular 
course  of  business,  one  being  copied  from  another  at  or 


1941 

ecp 
76  174 

1948 

ecp 
76  174 

1943 

ecp 

66  474 
68  289 
80    85 

1944 

ecp 
66  474 
5H  289 
80    85 

1947 

82  fe6 


104g 

OCT) 

88  272 


1960 

ccp 

113  261 

1951 

ccp 
91  163 


1961 

ccp 
70    15 
74  4>^ 
'  80  536 

S  ■   '.' 


1961 

ccp 

103  111 


§§1948-51 
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near  the  time  of  the  transaction,  all   the  entries  aie 
equally  regarded  as  originals. 
EntT  oopied—from  slate,  14  GaL  573. 

§  1948u  Every  private  writine,  except  last  wills  and 
testaments,  may  be  acknowledged  or  proved  and  certified 
in  the  manner  provided  for  the  acknowledgment  of  proof 
of  conveyances  of  real  property,  and  the  certificate  oi  sach 
acknowledgment  or  proof  is  prima  facie  evidence  of  tlie 
execution  of  the  writing  fn  the  same  manner  as  if  it  were 
a  conveyance  of  real  property.    [In  effect  July  Ist,  1874.] 

Oonveyance  of  real  propextf—as  evldencet  sec.  1951. 

1949  of  said  Code  is  repealed.    [In  effect  July  1st, 


9^ 

1874.J 


§  1950.  The  record  of  a  conveyance  of  real  property, 
or  any  other  record,  a  transcript  of  which  is  adnussible  in 
evidence,  must  not  be  removed  from  the  office  where  it  is 
kept»  except  upon  the  order  of  a  court,  in  cases  where  the 
inspection  of  the  record  is  shown  to  be  essential  to  the 
just  determination  of  the  cause  or  proceeding  i>endiiig'>  or 
where  the  court  is  held  in  the  same  building  with  such 
oflace.    [In  effect  July  1st,  1874.] 

§  1951.  Every  instrument  conveying  or  affecting  real 
property,  acknowledged,  or  proved  ana  certified,  as  pro- 
vided in  the  Civil  Code,  may.  together  with  the  certificate 
of  acknowledgment  or  proof,  be  read  in  evidence,  in  as 
action  or  proceeding,  without  further  proof;  and  a  cer- 
tified copy  of  the  record  of  such  conveyance  or  instru- 
ment thus  acknowledged  or  proved  ma^  also  be  read  in 
evidence,  with  the  like  effect  as  the  origmal,  on  proof,  by 
afiQdavit,  or  otherwise,  that  the  original  is  not  in  the  pos-  '^ 
session  or  under,  the  control  of  the  party  producing  the 
certitied  copy.    [In  effect  July  1st,  1874.] 

Oertified  copies  of  conveyances— wben  admissible,  25  Cal.  U9j  27 
Gal.  50. 238;  38  Cal.  216, 449. 
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CHAPTER  rv. 

JtfATERTAL  OBJECTS  PRESENTED  TO  TEOS 
SENSES,  OTHER  THAN  -WRITINaS. 

S  1954.  Material  Objects. 

§  1954.  Whenever  an  object,  cognizable  by  the  senses,    ^gg^ 
lias  such  a  relation  to  the  fact  in  dispate  as  to  afford  rea-     ccp 
sonable  grounds  of  belief  respecting  it,  or  to  make  an  item  107  209 
in  the  sum  of  the  evidence,  such  object  may  be  exhibited 
to  the  jury,  or  its  existence,  situation,  or  character  may 
"be  proved  by  witnesses.    The  admission  of  such  evidence 
must  be  regulated  by  the  sound  discretion  of  the  court. 

Material  objects— blood-spots.provable  by  witnesses,  49  Cal.  485. 

CHAPTER  V. 


INDIRECT    EVIDENCE,   INFERENCES,    AND 

PRESUMPTIONS. 

S  1957.  Indirect  evidence  classifled. 

§  1958.  Inference  defined. 

S  1959.  Presumption  defined. 

S  1960.  When  an  inference  arises. 

§  1961.  Presumptions  may  be  controverted,  when. 

S  1962.  Specification  of  conclusive  presumptions. 

S  1963.  All  other  presumptions  may  be  controverted. 

§  1957.  Indirect  evidence  is  of  two  kinds : 

1.  Inferences;  and, 

2.  Presumptions. 

§  1958.  An  inference  is  a  deduction  which  the  reason 
of  the  jury  makes  from  the  facts  proved,  without  an  ex- 
press direction  of  law  to  that  effect. 

^Aflnnti^n  which  the  law 
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§§  1948-51  WBITIN68.  ttl 

near  the  time  of  the  transaction,  all   the  entries  an 
equally  regarded  as  originals. 
EntT  coined —from  slate,  14  CaL  573. 

§  1948.  Every  private  writing,  except  last  wills  and 

1048    testaments,  may  be  acknowledged  or  proved  and  certified 

f,(.T>      in  the  manner  provided  for  the  acknowledgment  of  proof 

88  272    of  conveyances  of  real  property,  and  the  certificate  ofsach 

acknowledgment  or  proof  is  prima  facie  evidence  of  tlie 

execution  of  the  writmg  fn  the  same  manner-  as  if  it  were 

a  conveyance  of  real  property.    [In  effect  July  1st,  1874.] 

Oonveyance  of  real  propertjr—AB  evidence,  sec  1951. 

§  1949  of  said  Code  is  repealed.    [In  effect  July  1st, 
1874.J 

J*^         §  1950.  The  record  of  a  conveyance  of  real  properly, 

118  207    or  any  other  record,  a  transcript  of  which  is  admissiole  in 

evidence,  must  not  be  removed  from  the  ofSce  where  it  is 

1061      kept,  except  upon  the  order  of  a  court,  in  cases  where  tbe 

-^cp       inspection  of  the  record  is  shown  to  be  essential  to  tbe 

vi  163      j„g{;  determination  of  the  cause  or  proceeding  pending,  or 

where  the  court  is  held  in  the  same  building  with  snch 

office.    [In  effect  July  1st,  1874.] 

1961         §  1951.  Every  instrument  conveying  or  affecting  real 
cop       property,  acknowledged,  or  proved  ana  certified,  as  pro- 
70   15     vided  in  the  Civil  Code,  may.  together  with  the  certificate 
74  4-^     of  acknowledgment  or  proof,  be  read  in  evidence,  in  an 
'  ^  ^^     action  or  proceeding,  without  further  proof;  and  a  cer- 
^    ,  >       tified  copy  of  the  record  of  such  conveyance  or  instru- 
•         ment  thus  acknowledged  or  proved  majr  also  be  read  in 
evidence,  with  the  like  effect  as  the  original,  on  proof,  by    ^ 
affidavit,  or  otherwise,  that  the  original  is  not  in  the  pes-  '( 
session  or  under,  the  control  of  the  party  producing  the 
certified  copy.    [In  effect  July  Ist,  1874.] 

Oertified  copies  of  conveyanoes— when  admissible,  25  Cal.  U9;  27 
, ..        CaL  50, 238 ;  38  Cal.  216, 449. 
1961 
ccp 
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CHAPTER  rV. 

Al^TERIAIi  OBJECTS  PRESENTED  TO  TEOS 
SENSES,  OTHER  THAN  TVRITINaS. 

S  1954.  Material  objects. 

§  X954.  Wheneveranobject,  cognizable  by  the  senses, 
has  such  a  relation  to  the  fact  in  dispute  as  to  afford  rea- 
sonable grounds  of  belief  respecting  it,  or  to  make  an  item  107  509 
in  the  sum  of  the  evidence,  such  object  may  be  exhibited 
to  the  jury,  or  its  existence,  situation,  or  character  may 
be  proved  by  witnesses.  The  admission  of  such  evidence 
must  be  regulated  by  the  sound  discretion  of  the  court. 

Material  objects— blood-spots  prorable  by  witnesses,  49  Cal.  485. 

CHAPTER  V. 


195i 

cc 
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INDIRECT    EVIDENCE,   INFERENCES,    AND 

PRESUMPTIONS. 

I  1957.  Indirect  evidence  classified. 

S  1958.  Inference  defined. 

S  1959.  Fresuinption  defined. 

S  1960.  When  an  Inference  arises. 

§  1961.  Presumptions  may  be  controverted,  when. 

I  1962.  Specification  of  conclusive  presumptions. 

S  1963.  All  other  presumptions  may  be  controverted. 

§  1957.  Indirect  evidence  is  of  two  kinds : 

1.  Inferences;  and, 

2.  Presumptions. 

§  1958.  An  inference  is  a  deduction  which  the  reason 
of  the  jury  makes  from  the  facts  proved,  without  an  ex- 
press direction  of  law  to  that  effect. 

§  1959.  A  presumption  is  a  deduction  which  the  law 
expressly  directs  to  be  made  from  particular  facts. 

§  1960.  An  inference  must  be  founded— 

1.  On  a  fact  legally  proved ;  and, 

2.  On  such  a  deduction  from  that  fact  as  is  wairanted 
by  a  consideration  of  the  usual  propensities  or  passions  of 
men,  the  particular  propensities  or  passions  of  the  person 
whose  act  is  in  question,  the  course  of  business,  or  the 
course  of  nature. 
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concluaivo)  may  be  controTerted  by  other  e-vidence,  di 
or  indirect;  butnoleBBso  coatioveited,  the  jury  aiaboni 
1961    to  Qjj^  according  to  the  prasumption. 

^  772   *^  1962.  The  f  ollowinfc  presnivitloiiai  and  no  others,  ai 
83  Gio    deemed  conoluBive :  _ 

1.  A  malicious  and  guilty  iuteut,  from  the  delibeial* 
ivsa    commission  of  an  unlawful  act,  for  tbe  purpose  of  iiijin<- 

cop      iuff  another. 

^<  •'^       2.  The  truth  of  the  facta  recited,  from  the  recital  In 
™  is    written  instrument  between  the  parties  thereto,  or  On 
iijii    successors  in  interest  by  a  subsequent  title ;  butttiisnite 
K  Ki    ^°^  °o'  apply  to  the  recital  of  a  couBideration. 
ttz  «52       S.  Whenever  a  party  has,  by  his  own  declaration,  act, 
1B«  >    °^  omiasiou,  intentionally  and  deliberately  led  anotberta  ' 

^'    believe  a  particular  thing  true,  and  to  act  upon  such  be-  ' 
90  jjL    l'"^!   ^^  cannot,  in   any  iitij^tion  arising  out  of  ancb 

declaration,  act,  or  omission,  be  permitted  to  falsify  il. 

1963        ^-  Atenant  Isnot  peimitted  todeuy  thetitleof  hisiaad-   i 

cpp       led  at  the  time  of  tbe  commencement  of  the  relAtion.        ' 

9«  109        C.  The  issue  of  a  wife  cohabiting  with  her  hushanil,    , 

who  is  not  Impotent,  is  indisputably  preaomed  la  bt    ' 

ia»      legitimate. 

;™         S.  The  ludeuient  or  order  of  a  court,  when  declared  bf 

Mi>b  s   this  Code  to  be  conclusive;  but  such  judgment  or  onlar    , 
no  loe  must  be  alleged  in  the  pleadings,  if  there  be  an  oppcrto-    ■ 
nity  to  do  so;  if  there  be  no  aucb  opportunity,  the  faif 

^       ment  or  order  may  b«  used  as  evidence. 

*^  T.  Any  other  ptesnmptioa  which,  by  statnte,  b  ex- 

^D  *,   pressly  made  conclusive. 

^^*  BSTOPFBL. 

SUBDrviBiOH  I.   KaliDlinia  intsnt— lu  libel,  (7  CsL  2B. 


41  CsL  83;  4;)  CaL  17 


47Cal.m:ei>C>l. 
I  Cal.  211:  Vnlted 
17CBI.226.2Utn 
48CBLM3iaCU. 


'  BUBDITIBIOK  4.   TaDont'B  dsolBl  of  landlord'a  tltla— Tnls  u 


iW**'^- 

l?3BsH"s! 

BUBDIYISIOB  J, 

f  isBoe-compi^re  sec 

190,ml)d.Sl. 

p 

ION  a.   Jadgment  or  ordei^wlieii  conolu 
B14;  23  Cal.  3*4.  373:  27  Cal.  228;  30  Cal.  !23,  3 

Jilve,  see  leo. 
l,a)B.U0.G3Di 

41CaLl28.439, 

BDBDIVISIOH  7. 

J^tBrMWppelMlcBldo 

*'ofioB  In  pro'lfflto'mattera 
mey,  goiemmeiitBl,  wlie 

gnnC,  u 
"by  f 49  Ca 

Co,  1  C»L  2M! 

— g  1963.  AH  other  preBumptloDS  ate  aatisfactory,  it  nn-  ^^ 

oontradicted.     They   ars   denominated   disputable   pre-  i9S3 

■amptiona,  and  may  ba  coDttoverted  by  otner  evideiice.  ccp 

The  Yellowing  are  of  tliat  kind:  R&   6\ 

1.  That  a  person  ia  innocent  of  crime  or  wrong.  ^  ™£  ■ 

a.  That  nn  unlawful  act  was  done  witli  an  unlawful  in-  .  <»  "' 

tCDt 

I   S.  That  a  person  Intends  the  ordinary  conaeqaenoo  of  his  1983 

Toluntaryaot                                 ^  ,=e;j 

1983                              1f«                    "'.         ^TTo    .           ,«n  B7  I'T 
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4.  That  a  person  takes  ordinary  care  of  his  own 
cems  I 

5.  That  evidence  willfully  sappressed  would  beadvea^ 
if  produced.  1 

0.  That  higher  eyidence  would  be  adverse  from  infezic 
belntr  produced.  J 

7.  That  money  paid  by  one  to  another  was  due  to  tM 
!»«»   latter.  J'  *  ^  j 

tS!^%  8.  That  a  thing  delivered  by  one  to  another  belonged  t^ 
fl  ^  the  latter.  j 

6u  419  **>•  That  an  obligation  delivered  up  to  tlie  debtor  bai 
61  132  been  paid.  J 

til  543      10.  That  former  rent  or  installments  have  been  paid 
*S  lai  ^hen  a  receipt  for  latter  is  produced. 
^  ^      11.  That  things  which  a  person  possesses  are  owned  Iff 

69  2u2  oini' 

Qj  4lg  12.  That  a  person  is  the  owner  of  property  from  excf 
71  24  cising  acts  of  ownership  over  it,  or  from  conmion  reptA- 
71  121  tion  of  his  ownership. 

71  '.^08  13.  That  a  person  in  possession  of  an  order  on  himsw 
?-  iS  ^^^  ^^^  payment  of  money,  or  the  delivery  of  a  thing,  IM 

75  244  P*^^  *^®  money  or  delivered  the  thing  accordingly. 

70  4."j1     !*•  That  a  i)erson  acting  in  a  public  office  was  r^nlanf 

76  152  appointed  to  it. 

76  297     16.  That  bfllcial  duty  has  been  regularly  performed. 

76  652     16.  That  a  court  or  judge,  acting  as  such,  whether  in  ths 

77  47  State  or  any  other  State  or  country,  was  acting  in  the  law-; 
70  i;?)tful  exercise  of  his  jurisdiction. 

79  503  IT^-  T^**  *  judicial  record,  when  not  conclusive,  does 
79  566Btill  correctly  determine  or  set  forth  the  rights  of  thepa^ 
81  233  ties. 

81  325  18.  That  all  matters  within  an  issue  were  laid  befoietne 
81  405  jury  and  passed  upon  by  them;  and  in  like  manner,  that 
2i5  Ji^?*^^  matters  within  a  submission  to  arbitration  were  laid 
Jh  jj^bef ore  the  arbitrators  and  passed  upon  by  them. 
Ss  882  ^^'  T^^^  private  transactions  have  been  fair  and  iegu>^ 
g3  449  lar. 

8d  488    20.  That  the  ordinary  course  of  business'  has  been  fol< 
lowed. 

21.  That  a  promissory  note  or  bill  of  exchange  vas 
given  or  indorsed  for  a  sufficient  consideration. 

22.  That  an  indorsement  of  a  negotiable  promlSBory 
note  or  bill  of  exchange  was  made  at  the  time  and  place 
of  making  the  note  or  bill. 

23.  That  a  writing  is  truly  dated. 

24.  That  a  letter  duly  directed  and  mailed  was  received 
in  the  regular  course  of  the  mail. 

26.  Identity  of  person  from  identity  of  name. 


SI  INPIBECT  SVJDEKCE,  ETC.  §  1963 

26.  That  a  pdison  not  heard  from  in  seyeh  years  is  dead. 

27.  That  acquiescence  followed  from  a  belief  that  the 
ling  acquiesced  in  was  conformable  to  the  right  or  fact. 

28.  That  things  have  happened  according  to  the  ordi* 
Bry  course  of  nature  and  the  ordinary  habits  of  life. 

29.  That  persons  acting  as  copartners  have  entered  into 
mtract  ot  copartnership. 

30.  That  a  man  and  woman  deporting  themselves  as  hus- 
smd  and  wife  have  entered  into  a  lawful  contract  of 
larriaee. 

31.  That  a  child  bom  in  lawful  wedlock,  there  being  no 
ivorce  from  bed  and  board,  is  legitimate. 

32.  That  a  thine  once  proved  to  exist  continues  as  long 
B  is  usual  with  things  of  that  nature. 

33.  That  the  law  has  been  obeyed. 

3^  That  a  document  or  writing  more  than  thirty  years 
Id,  is  genuine,  when  the  same  nas  been  since  generally 
i^ed  upon  as  genuine,  by  persons  having  an  interest  in 
be  question,  and  its  custody  has  been  satisfactorily  ex- 
plained. 

35.  That  a  printed  and  published  book,  purporting  to 
»e  printed  or  published  by  public  authority,  was  so 
printed  or  published. 

36.  That  a  printed  and  published  book,  purporting  to 
x>ntain  reports  of  cases  adjudged  iu  the  tribunals  of  the 
Itate  or  country  where  the  book  is  published,  contains 
iOftrect  reports  of  such  cases. 

37.  That  a  trustee  or  other  person,  whose  duty  it  was  to 
sonvey  real  property  to  a  particular  person,  has  actually 
bonveyed  to  nim,  when  such  presumption  i9  necessary  to 
perfect  the  title  of  such  person  or  his  successor  in  inter- 
est. 

38.  The  uninterrupted  use  by  the  public  of  land  for  a 
burial  ground,  for  five  years,  with  the  consent  of  the 
owner  and  without  a  reservation  of  his  rights',  is  presump- 
tive evidence  of  his  intention  to  dedicate  it  to  the  public 
foi  that  purpose. 

39.  That  there  was  a  good  and  sufficient  consideration 
for  a  written  contract. 

iO.  When  two  persons  perish  in  the  same  calamity,  such 
M  a  wreck,  a  battle,  or  a  conflagration,  and  it  is  not  shown 
^ho  died  first,  and  there  are  no  particular  circumstances 

pom  which  it  can  be  inferred,  survivorship  is  presumed 

ram  the  probabilities  resulting  from  the  strength,  age, 
aaadsex,  according  to  the  following  rules: 

^ir«^ — ^If  both  of  those  who  have  perished  were  under 
u^o  age  o£  fifteen  years,  the  older  is  presumed  to  have 
survived. 
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8eoond,—It  both  were  aboTe  the  age  of  siz^,  theyc 
is  presumed  to  have  survived. 

Third.—If  one  be  under  fifteen  and  the  other 
sixty,  the  former  is  presumed  to  have  survived. 

Fourth.—lf  both  be  over  fifteen  and  under  sixty,  i 
the  sexes  be  different,  the  male  is  presumed  to  have 
vived.    If  the  sexes  be  the  same,  then  the  older. 

Fifth,— It  one  be  under  fifteen  or  over  sixty,  and 
other  between  those  ages,  the  latter  is  presumed  to  ' 
survived. 

Fretnmptions— wben  raised,  21  GaL  456:  of  knowledge  of  tbe 
50  CaL  387 :  rebatting,  S2  Cat  650:  where  two  equally  reasonable,  6 j 
630. 

DISFUTABLE  FBEST7MPTZONB. 

•SVBDrTisiON  1.  Innooenoe— of  crime  or  wrong,  evidenoe] 
to  overcome,  see  sec.  2061,  sabd.  & 

SUBDmsiON  6.  Higher  evldenoe  adverse— eee  see.  S061. 

SUBDnrisiON  8.   Thing  delivered,  etc.— deed,  49  CaL  S74. 

Subdivision  ll.   Title  from  posBession  — presmnptlon  of: 
yroperty,  4  Cal.  33, 67, 79,  M,  278, 308:  5  Cal.  42, 87. 250, 486;  6  Cal.  10B,J 
.73, 649;  7  Cal.  152, 262:  6  Cal.  143, 323, 467, 603:  9  Cal.  1, 63,427.689;  Iff 
181,230,233;  11  Cal.  153;  12  Cal.  291. 560:  13  Cal.  98,  166,  663;    15  CmL^ 
143;  17  Cal.  43, 107.271;  18  Cal.  199;  19  Cal.  625;  20  Cal.  209;    21  qd.1 
S24. 381. 423, 453, 610:  23  Cal.  221, 576;  24  Cal.  279;  25  Cal.  25. 509:  27  (>LJ 
28  Gal.  202:  29CaI.  206,4fM);  30  Cal.  355,  408;  81  Cal.  183,  418;  33  CaL 
668;  36  Cal.  271, 333;  37  Cal.  101;  43  Cal.  371, 485;  41  Cal.  516,  599;  #»f 
101, 281 :  49  Cal.  523.   Personal propertv.l  Cal.  870;  5  Cal.  460;  8 CaL( 
9  Cal.  246;  19  Cal.  64 ;  31  Cal.  649.    Possession  requisite,  what  constlti 
cotenant,by,23Cal.247,876:  ejectment.  In,  13  Cal.  592:  45  CaL  101.; 
see  Real  Propkrtt,  supra;  servant  by,  8  CaL  617 :  tenant  by,  34  < 
91 :  timber,  of,  12  Cal.  316. 

Subdivision  14.  Officer  deemed  regularly  appointed— 3  CaL< 
6  Cal.  389;  6  Cal.  215;  16  CaL  552;  24  Cal.  121;  53  Cal.  29. 

SUBDivisiOKS  15  and  16.   Regular  performance  of  official 

Judicial  duty-1  Cal.  323;  3  Cal.  27, 193;  5  CaL  53;  6  Cal.  81 ;  9 CaL  5M; 

Cal.  227;  21  CaL  291 ;  28  Cal.  133;  47  CaL  43, 222, 294:  48  CaL  139. 434.  ^ 


Subdivision  16.  Jurisdiction— sec.  88». 

Subdivision  17.   Judicial  record  correct— 48  Cal.  133, 49  CaL 
229;  51  Cal.  219, 298, 447;  53  Cal.  333, 664;  53  Cal.  239,  635. 

SUBDIVISION  20.   Ordinary  course  of  bmsineas  foUowed-i 
1960,subd.2:  47  CaL  294. 

SUBDIVISION  21.  Promissory  note,  etc.,  imports  consideratioE 
see  snbd.  39  of  this  section,  and  Civil  Code,  sees.  1614, 1615;  9  CaL  2(7 j 
10  Cal.  461;  84  Cal.  138. 

SUBDIVISION  23.   Writing  truly  dated— deed,  47  Cal.  171. 

SUBDIVISION  25.    Identity— 1  Cal.  428;  16  Cal.  S!A;  25  Cal.  78;  i80ii\ 
218, 219;  29  Cal.  514;  46  Cal.  49. 

SUBDIVISION  26.  Death  of  person— not  heard  from  In  seven  yean-l 
8  Cal.  62;  38  CaL  228.  ^ 


nn>IBECT  EVIDENCE,  ETC.  §  1963 

l7Bl>lvi^0ir  29.  Oopartnen— 29  Cal.  257;  49  CaL  344. 

CTBDivisioif  so.  Marriage— civil  Code,  sees.  69-78;  10  Cal.  537;  28 
.  132  ;  47  Cal.  621 ;  52  Cal.  568. 
umyrsriBiov  81.  Legitimac7~13  Cal.  101. 
[7Bi>ivi8i02r  83.  Law  obeyed— 51  Cal.  210^ 
DSDirriSlON  86.   Foreign  laws -21  Cal.  226;  32  Cal.  60. 
jTBjyirviaias  39.   Consideration  of  contract— see  suM.  21,  note. 

PRESUMPTIONS  IN  VARIOUS  OASES. 

kdoltesy— 41  CaL  107.  Ancient  writing— when  deemed  geimine, 
1. 1963,  subd.  34.  Authenticity  of  book— when  presumed,  sec.  1963, 
Ml.  35.  Burial  ground— dedication  to  public,  sec.  1963,  subd.  38. 
eck — 45  CaL  419.  Oommunity  property— 12  CaL  251.  Oon'clusive 
tsaxnptiona— sec.  1962  and  notes.  Oontinuance— of  existing  thing, 
u  1963,  subd.  32.  Oontract— consideration  for,  sec.  1963,  subd.  39. 
nxveirance  of  executor,  etc.— sec.  1601.  Date— of  writing,  correct, 
i,  1963»  subd.  23  and  note:  of  indorsement,  see  that  head.  Dispute 
le  presomptions— sec.  1963,  and  note  supra.  Entire  issne,  etc.—  ^ 
bmitted,  sec.  1963,  subd.  18.  Evidence  suppressed- would  be  ad- 
rse,  sec.  1963,  subd.  5.  Execution  of— conveyance,  sec.  1963,  subd.  37. 
xe  department  records— Political  Code,  sec.  3341.  Foreign  laws— 
Bibodied  in  reports,  sec.  1963,  subd.  36  and  note.  Higher  evidence— 
tverse,  sec.  1£63,  subd.  6.  Identity— of  person  from  name,  sec.  1963, 
Ibd.  25  and  note.  Indorsement— of  negotiable  paper,  deemed  made 
;  date,  sec.  1963,  subd.  22.  Innocence— sec.  1963.  subd.  1.  Jurisdic- 
PA— presumed,  sec.  1963,  subd.  16.  Law  obeyed— sec.  1963,  subd.  33. 
Ilgitimaoy— sec.  1963,  subd.  31  and  note.  Letters  received— in  regu- 
t  coarse  of  mail,  sec.  1963,  subd.  24.  Militia  fine— Political  Code,  sec. 
•S.  Money— paid,  was  due,  sec.  1963,  subd.  7 :  in  county  treasury,  31 
U. 74.  Negligence— 25 Cal.  467:  28  Cal.  627 ;  44  Cal.  83.  Notary's  prot> 
•t— Political  Code,  sec.  795.  Obligation  delivered  back— has  been 
ftldy  sec.  1963,  subd.  9.  Officer  regularly  appointed— sec.  1963,  subd. 
I  and  note.  Official  and  judicial  duty  regularly  performed— sec. 
N3,  Bubds.  15, 16,  and  notes.  Ordinary  care— taken,  sec.  1963,  subd.  4. 
Minary  consequences— intended,  sec.  1963,  subd.  3.  Ordinary 
ouTse  of  business— followed,  sec.  1963,  subd.  20  and  note.  Ordinary 
onrse  of  nature,  etc.— sec.  1963,  subd.  28.  Ownership— whence  pre- 
nned,  sec.  1963,  subd.  12:  from  oossesslon,  sec.  1963,  subd.  11  and  note, 
rartnership— whence  presumed,  sec.  1963,  subd.  29  and  note :  special, 
31vU  Code,  sec.  2484:  use  of  fictitious  names  in.  Civil  Code,  sees.  2466- 
S471.  Person  not  heard  £rom— in  seven  years,  deemed  dead,  sec.  1963, 
nbd.  26  and  note.  Possession  imports  ownership— sec.  1963,  subd. 
U  and  note.  Possessor  of  order  -on  himself— sec.  1963,  subd.  26  and 
Kote.  Private  transactions— deemed  regular,  sec.  1963,  subd.  19.  Pro- 
mtD  Oonrt  order— for  disclosure  of  property,  sec.  1460.  Promissory 
Bote,  etc.— imports  consideration ,  sec.  1963,  subd.  21  and  note.  Receipt 
-4ater,  imports  previous  payments,  sec.  1963,  subd.  10 :  only  prima  facie 
SJidence,  48  Cal.  635.  Record— judicial  deemed  correct,  sec.  1963,  siibd. 
n.  Short-hand  notes— sec.  273.  Stock— sale  for  assessments.  Civil 
Code,  sec.  848.  Surveys— Political  Code,  sec.  8973.  Surviving  calam- 
ity—sec.  1963,  subd.  40.  Thing  delivered— to  owner,  sec.  1963,  subd.  8 
SDd  note.  Unlawful  intent— sec.  1963,  subd.  2. 
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CHAPTEB   VI. 


1987.  tofflspenssble  erldence,  what.  .. 

196S.  To  prove  usage,  peijury,  and  treason,  man  than  onewilMI 
required. 

1969.  Wm  to  be  in  writing. 

1970.  How  revoked. 

1971.  Transfer  of  real  property  to  be  in  writing. 

1972.  Last  section  not  to  extend  to  certain  cases. 
1978.  Agreement  not  in  wrltlnff,  when  invalid. 
1974.  Bepresentation  of  credit  i>y  writing. 

§  1967.  The  law  makes  certain  evidence  necessary  to 
the  validity  of  particular  acts,  or  the  proof  of  particoltf 
facts. 

1968         §  ^9^*  Perjury  and  treason  must  be  proved  bytesti- 

ccp      mony  of  more  than  one  witness.    Treason  by  the  testi- 

1^  5?7    Mony  of  two  witnesses  to  the  same  overt  act;  and  perjoiy 

104  417    -jjy  ^jg  testimony  of  two  witnesses,  or  one  witness  and 

corroborating  circumstances. 

Two  witnesses— for  probate  of  lost  will,  sec.  1339. 

§  1969.  A  last  will  and  testament,  except  a  nuncupatiTe 
will,  is  invalid,  unless  it  be  in  writing  and  executed  with 
such  formalities  as  are  required  by  law.  When,  therefore, 
such  a  will  is  to  be  shown,  the  instrument  itself  mast  be 
produced,  or  secondary  evidence  of  its  contents  be  given. 
[In  effect  July  1st,  1874.] 

Lost  or  destroyed  will— probate  of,  sees.  1338-1341. 

fl970.  A  written  will  cannot  be  revoked  or  altered  . 
erwise  than  as  provided  in  the  Civil  Code.    [In  effect . 
sfn?  July  ist.  1874.]  » 

Revocation  or  alteration  of  will— see  GivO  Code,  sec.  1292  «f«r. 

^ccx^  §  1971.  Ko  estate  or  interest  in  real  property,  other 
64  26  ^^^^  ^^^  leases  for  a  term  not  exceeding  one  year,  nor  any ' 
70  317  trust  or  power  over  or  concerning  it,  or  in  any  maniieri^ 
76  471  lating  thereto,  can  be  created,  granted,  assigned,  surren- 
78  534  dered,  or  declared,  otherwise  than  by  operation  of  law,  or 
80  518  a,  conveyance,  or  other  instrument  in  writing,  subscribed 
by  the  party  creating,  granting,  assigning,  surrendering, 
or  declaring  the  same,  or  by  his  lawful  agent  thereunto 
authorized  uy  writing. 
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of  section— application  restricted  by,  sec.  1972. 

Oozresponding  proTision— Civil  Code,  sec.  1091. 

Steal  property— estate,  interest,  etc.,  in,  compare  sec.  1973,  snbd.  5: 
»111  of  sale  insufficient,  52  Cal.  191 :  mortgage  lien  can  only  be  created 
igr  writing,  53  CaL  677. 

Tknst— Civil  Code,  sec.  852;  6  Cal.  154. 

§  X972.  The  preceding  section  must  not  be  construed 
to  affect  the  power  of  a  testator  in  the  disposition  of  his 
rea>  property  by  a  last  will  and  testament,  nor  to  prevent 
Ekny  trust  from  arising  or  being  extinguished  by  implica- 
i^lon  or  operation  of  law,  nor  to  abridge  the  power  of  any 
oourt  to  compel  the  specific  performance  of  an  agreement, 
Ixi  case  of  part  performance  thereof. 

Ttaats— impUed,21Cal.92;22Cal.575;  27Cal.ll9;  35Cal.481;  36Cal.94. 

Fart  performance— enforcing  verbal  contract  after,  1  Cal.  119,207;  10 

CaL  150;  19  Cal.  447;  24  Cal.  142;  S5*Cal.  616;  39  Cal.  109;  44  Cal.  595;  43 

Cal.  194 :  executed  parol  agreement  to  convey  land,  not  i^ithin  statute, 

fi2  CaL  561. 

§  1973.  In  the  following  cases  the  agreement  is  in* 
"valid,  unless  the  same  or  some  note  or  memorandum 
thereof  be  in  writing,  and  subscribed  by  the  party 
charged,  or  by  his  agent;  evidence,  therefore,  of  the  agree- 
ment, cannot  be  received  without  the  writing  or  second- 
ary evidence  of  its  contents: 

1.  An  agreement  that  by  Its  terms  is  not  to  be  per- 
formed within  a  year  from  the  making  thereof; 

2.  A  special  promise  to  answer  for  the  debt,  default,  or 
miscarriage  of  another,  except  in  the  cases  provided  for 
in  section  twenty^^even  hundred  and  ninety-four  of  the 
Civil  Code; 

3.  An  agreement  made  upon  consideration  of  marriage, 
other  than  a  mutual  promise  to  marnr ; 

4.  An  agreement  for  the  sale  of  goods,  chattels,  or 
things  in  action,  at  a  price  not  less  than  two  hundred  dol- 
lars, unless  the  buyer  accept  and  receive  part  of  such 
goods  and  chattels,  or  the  evidences,  or  some  of  them,  of 
such  things  in  action;  or  pay  at  the  time  some  part  of  the 
purchase-money;  but  when  a  sale  is  made  by  auction,  an 
eptry  by  the  auctioneer  in  his  sale-book,  at  the  time  of.  the 
sale,  of  the  kind  of  property  sold,  the  terms  of  sale,  the 
price,  and  the  names  of  the  purchaser  and  person  on  whose 
account  the  sale  is  made,  is  a  sufficient  memorandum ; 

5.  -  An  agreement  for  the  leasing  for  a  longer  period  than 
one  year,  or  for  the  sale  of  real  property,  or  of  an  interest 
therein;  and  such  agreement,  if  made  by  an  agent  of  the 
party  sought  to  be  charged,  is  invalid,  unless  the  author- 
ity of  the  agent  be  in  writing,  subscribed  by  the  party 
Bought  to  be  charged. 

CoDi  Civ.  Pboo.— as. 
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§  1974.  No  evidenoe  is  admisslbla  to  ohargs  a  penon 

npuQ  a  representation  as  to  the  credit  of  a  tbird  pereon, 
uolens  such  representatioii,  or  Boma  memoraudum  tbeie- 
of.  be  ia  writitiK,  and  either  subscribed  b^,  or  in  the  hand- 
writhtg  of,  Che  parly  to  be  charged. 

CHAPTEK  Vn. 
CONCLTTBIVEI   OR    ITITAITSWBRABLB    ETI.     I 


TITLE  m. 

Of  the  Production  of  Evidence. 


Chap.  I.    By  whom  to  bo  produced.    §§  1081-1982. 
II.    Means  of  production.    §§  1985-1907. 
m.    Manner  of  production.    §§  2002-2054. 

[615] 
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CHAPTEB  L 
BT  WHOM  TO   BE  PROOXJCSD. 

I  1981.  Evidence  to  be  produced,  b7  whom. 
S  1982.  Writing  altered,  wlio  to  explain. 

§  1981.  The  party  holding  the  affirmative  of  the  isso^ 
must  produce  the  eyidence  to  prove  it;  therefore,  tl 
burden  of  proof  lies  on  the  party  who  would  be  def< 
if  no  evidence  were  given  on  either  side. 

Borden  of  proof— see  under  ▲ffibicativb  Aixboatiohs, 
1869n :  aflbmatlve  faiatter  In  answer,  where,  8  CaL  SI ;  15  GaL  109:  ej 
ment  In,  ftl  CaL  S5:  insanity  of,  47  GaL  134;  money  paid  under 
S6Cal.606.  .  ,v~ 

?1962.  The  party  producing  a  writing  aa  genniie 
ich  has  been  altered,  or  appears  to  have  been'&Iteredi  | 
after  its  execution,  in  a  part  material  to  the  question  in 
dispute,  must  account  for  the  appearance  or  alteration. 
He  may  show  that  the  alteration  was  made  by  anotheov 
without  Ills  concurrence,  or  was  made  with  the  consent  or 
the  parties  affected  by  it,  or  otherwise  properly  or  inno- 
cently made,  or  that  the  alteration  did  not  change  tiie 
meaning  or  language  of  the  instrument.  If  he  do  that, 
he  may  give  the  writing  in  evidence,  but  not  otherwise. 

Alteration— effect  of,  60  Cal.  613:  impeaching  certificate  for.SCtf. 
171 :  in  indictment,  60  Cal.  447 :  need  of  accounnng  for,  26  CaL  85:  sofr 
ciently  explained,  34  Cal.  664. 

Printed  form— erasure  in,  32  CaL  88:  construction  of,  tec.  186L 
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CHAPTER  n. 
IffEANS  OF  FRODUCnON. 

1985.  Snbpcena  for  witness  defined. 

1986.  Subpcena,  how  issued. 

1987.  SubpcBna,  how  served. 

1988.  How,  if  witness  he  concealed. 

1989.  When  a  witness  is  compelled  to  attend. 

1990.  Peraon  present  compelled  to  testify. 

1991.  Disobedience,  how  punished. 

1992.  Forfeiture  therefor. 

1993.  Warrant  may  issue  to  bring  witness,  when. 

1994.  Contents  of  warrant. 

1995.  If  witness  be  a  prisoner,  how  bronght 
I  1996.  On  whose  motion. 

S  1997.  How  examined. 

§  1985.  The  process  by  which  the  attendance  of  a  wit- 
ness is  required  is  a  subpcsna.    It  is  a  writ  or  order  di- 
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rected  to  a  person  and  reqairine  his  attendance  at  a  par- 
dcnlar  time  and  place  to  testify  as  a  witness.  It  may 
ftlso  require  liim  to  brine  with  him  any  books,  documents, 
3r  other  things  under  his  control,  which  he  is  boundf  by 
isLvr  to  produce  in  evidence. 

§  1.986.  The  subpoena  is  issued  as  follows: 
X.  To  require  attendance  before  a  court,  or  at  the  trial 
of  an  issue  therein,  it  is  issued  under  the  seal  of  the  court 
before  which  the  attendance  is  required,  or  in  which  the 
Issue  is  pending;  1986 

2.  To  require  attendance  out  of  the  court,  before  a  judge,      cop 
justice,  or  other  officer  authorized  to  administer  oaths  or    56  009 
take  testimony  in  any  matter  under  the  laws  of  this     64  401 
State,  it  is  issued  by  the  judge,  justice,  or  any  other  officer     ^^  '^YT 
"before  whom  the  attendance  is  required; 

3.  To  require  attendance  before  a  commissioner  ap- 
pointed to  take  testimony  by  a  court  of  a  foreign  coun- 
try, or  of  the  United  States,  or  of  an^  other  State  in  the 
United  States,  or  of  any  other  district  or  county  within 
this  State,  or  before  any  officer  or  officers  empowered  by  , 
the  laws  of  the  United  States  to  take  testimony,  it  may 
be  issued  by  any  judji^e  or  justice  of  the  peace  m  places' 
-within  their  respective  jurisdiction;  with  like  power  to 
enforce  attendance,  and,  upon  certiiicate  of  contumacy  to 
said  court,  to  punish  contempt  of  their  process,  as  such 
^dge  or  justice  could  exercise  if  the  subx>(Bna  directed 
the  attendance  of  the  witness  before  their  courts  in  a 
matter  pending  therein. 

§  1967.  The  service  of  a  subpoena  is  made  by  showing 
the  original  and  delivering  a  copy,  or  a  ticket  containing 
its  substance,  to  the  witness  personally,  giving  or  offering 
to  him  at  the  same  time,  if  demanded  by  him,  the  fees  to 
which  he  is  entitled  for  travel  to  and  from  the  place 
designated,  and  one  day's  attendance  there.  The  serv- 
ice must  be  made  so  as  to  allow  the  witness  a  reasonable 
time  for  preparation  and  travel  to  the  place  of  attend- 
ance.   Such  service  may  be  made  by  any  person. 

§  1988.  If  a  witness  is  concealed  in  a  building  or  vessel, 
so  as  to  prevent  the  service  of  a  subpcena  upon  him,  any 
court  or  judge,  or  any  officer  issuing  a  suDpoena,  may, 
upon  proof  by  affidavit  of  the  concealment,  and  of  the 
materiality  of  the  witness,  make  an  order  that  the  sheriff 
of  the  county  serve  the  subpoena;  and  the  sheriff  must, 
serve  it  accordingly,  and  for  that  purpose  may  break  into 
the  building  or  Vessel  where  the  witness  is  concealed. 
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less  than  thirty  miles  from  hiB  plaoe  of  resideiioe  to  ths 
place  of  trial. 

^^D*       i  1990L  A  person  present  in  court,  or  before  a  jndidal 
5b  ^    officer,  may  be  required  to  testify  in  the  same  manner  as 
if  he  were  in  attendance  upon  a  subpoena  issued  by  socli 
199i    court  or  officer, 
ccp 
.*)(>  i>99      §  1991.  Disobedience  to  a  subposna,  or  a  refusal  to  be 

72  511  twom,  or  to  answer  as  a  witness,  or  to  subscribe  an  affi- 
78  373  davit  or  deposition  wlien  required,  may  be  punished  as  a 
1991  contempt  by  the  court  or  officer  issuing  the  subposna  or 
pcp  requiring  the  witness  to  be  sworn;  and  if  the  witness  be 
84  033    a  party,  nis  complaint  or  answer  may  be  stricken  oat. 

Disobedience  to  ■abpcBna->46  CaL  83. 

HeftiMd  to  answer— sec.  2065;  tf  CaL  89. 

Contempt— sees.  120&,  1219. 

§  1992.  A  witness  disobeying  a  subpoona  also  forfeits 
to  tbe  party  aggrieved  the  sum  of  one  hundred  'doUaxs, 
and  all  damages  which  be  may  sustain  by  the  f ailnre  of 
the  witness  to  attend,  which  forfeiture  and  damages  may 
be  recovered  in  a  civil  action. 

^1^^^  §  1993.  In  case  of  failure  of  a  witness  to  attend,  the 
i(i(j  i)j7  court  or  officer  issuing  tbe  subpcBua,  upon  proof  of  the  serv- 
ice thereof,  and  of  the  failure  of  the  witness,  may  issae  a 
warrant  to  the  sheriff  of  the  county  to  arrest  the  witness 
and  bring  him  before  the  court  or  officer  where  hia  a^ 
tendance  was  required. 

§  1994.  Every  warrant  of  commitment,  issued  b^  a 
court  or  officer  pursuant  to  this  chapter,  must  specify 
therein,  particularly,  the  cause  of  the  commitment,  and 
if  it  be  for  refusing  to  answer  a  question,  such  question 
must  be  stated  in  tbe  warrant.  And  every  warrant  to 
arrest  or  commit  a  witness,  pursuant  to  this  chapter, 
must  be  directed  to  the  sheriff  of  the  county  where  tbe 
witness  may  be,  and  must  be  executed  by  him  in  tbe 
same  manner  as  process  issued  by  the  Superior  Court. 
[In  effect  April  16th,  1880.] 

§  1995.  If  the  witness  be  a  prisoner,  confined  in  a  jail 
or  prison  within  this  State,  an  order  for  his  examination 
in  the  prison  upon  deposition,  or  for  his*  temporary  re- 
moval and  production  before  a  court  or  officer,  for  the 
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urpose  of  being  orally  examined,  may  be  made  as  fol« 

1.  IBy  the  court  itself  in  which  the  action  or  special  pro- 
leding  is  pending,  unless  it  be  a  Justice's  Court; 

2.  I3y  a  justice  of  the  Supreme  Court,  or  a  judge  of  the 
OLperior  Court  of  the  county  where  the  action  or  proceed- 
IS  is  pending,  if  pending  before  a  Justice's  Court,  or 
^ore  a  judge  or  other  person  out  of  court.  [In  effect 
.pril  16th,  1880.] 

g  X996.  Such  order  can  only  be  made  on  the  motion 
t  a  party,  upon  affidavit  showing  the  nature  of  the  ac- 
Lou  or  proceeding,  the  testimony  expected  from  the  wit- 
tess,  and  its  materiality. 

g  X997.  If  the  witness  be  imprisoned  in  the  county 
vlnere  the  action  or  proceeding  is  pending[,  his  production 
Day  be  required.  In  all  other  ca.<tes  his  examination, 
rhen  allowed,  must  be  taken  upon  deposition. 
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CHAPTER  m. 

SCANNER  OF  PRODUCTION. 

Art.  L  Hods  of  Taxino  the  TxsTixosnr  of  Witvxssxb. 
IL  Affidavits. 

m.    DBP081TION8. 

IV.   MAinrBR  OF  TAKTiro  DsposiTioirs  Out  of  the  State. 
Y.  MAirirEB  OF  Taking  Dbfositioits  nr  the  State. 

YI.    GSVESAL  BUUBS  OF  EXAXINATIOIT, 

ABTICLE  L 

MODB  OF  TAsnro  the  TESTOcoirr  of  Witeesses. 


I  2002.  Testimony,  in  what  mode  taken. 
S  2003.  Affidavit  defined. 

2004.  A  deposition  defined. 

2005.  Oral  examination  defined. 
S  2006.  De^sitlon,  how  taken. 


I 


§  2002.  The  testimony  of  witnesses  is  taken  in  three 
nfodes: 

1.  By  affidavit; 

2.  By  deposition; 

3.  By  oral  examination. 

§  2003.  An  affidavit  is  a  written  declaration  nnder 
oath,  made  without  notice  to  the  adverse  party. 

Afildavits— sec.  2009  et  seq. 

*ccn*        §  2004.  A  deposition  is  a  written  declaration  under 

77  ^     oath,  made  upon  notice  to  the  adverse  party  for  the  pnr- 

'  pose  of  enabling  him  to  attend  and  cross-examine. 

2005  ;       Depoaitiona-Becs.  2019-2021 :  form  of,  sec.  2006. 
Gcp 

77  629 ;       §  2005.  An  oral  examination  is  an  examination  in 

presence  of  the  jury  or  tribunal  which  is  to  decide  the 

fact  or  act  upon  it,  the  testimony  being  heard  by  the  jary 

or  tribunal  from  the  lips  of  the  witness. 

General  mlea  of  examination— sees.  2042-20M. 

§  2006.  Depositions  must  be  taken  in  the  form  of  qvtes' 
tion  and  answer,  and  the  words  of  the  witness  must  be 
written  down,  unless  the  parties  agree  to  a  different  mode. 

Form  of  taking  depoaitiona— formerly,  in  narrative  form,  35  GaLSO. 
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ABTICLE  n. 
AVTIDAYITS. 

2009.  AfflcfoTltsaaddepositlons*  how  taken. 

2010.  Evidence  of  pii|)iicatloD,  wbat 

2011.  Where  filed. 

2012.  Affidavits  to  be  used  in  this  State,  before  -whom  maybe  taiken 
in  this  State. 

S  2013.  If  made  In  another  State  of  the  United  States,  before  whom 

taken. 
I  2014.  If  made  in  a  foreign  country^  before  whom  taken, 
i  2015.  Certificate  of  the  clerk,  if  taken  before  a  jndffe  of  a  court  out 

of  this  State. 

§  2009.  An  affidavit  may  be  used  to  verify  a  pleading 
or  a,  paper  in  a  special  proceeding,  to  prove  the  service  of 
a  summons,  notice,  or  other  paper  in  an  action  or  special 
proceeding,  to  obtain  a  provisional  remedy,  the  examina- 
tion of  a  witness,  or  a  stay  of  proceedings,  or  upon  a 
motion,  and  in  any  other  case  expressly  permitted  by 
some  other  provision  of  this  Code. 

Use  of  affidavits— 31  Cal.  203. 

Signature— not  essential,  15  Cal.  53. 

In  foreign  language— excluded,  23  Cal.  418. 

Extent  of  affidavit— 27  CaL  298. 

§  2010.  Evidence  of  the  publication  of  a  document  or   2010 
notice  required  by  law,  or  by  an  order  of  a  court  or  judge,     ccp 
to  be  published  in  a  newspaper,  may  be  given  by  the  aiffi-|  91  437 
davit  of  the  printer  of  the  newspaper,  or  his  foremaif'or^ 
principal  clerk,  annexed  to  a  copy  of  the  document  or 
notice,  specifying  the  times  when  and  the  paper  in  whict  ^oio 
the  publication  was  made.  g^^P 

Affidavit  of  publicationr-see  see.  413»:  "proprietor"  synonymot      ^^ 
witli "  printer,'^  37  Cal.  458. 

§  2011.  If  such  affidavit  be  made  in  an  action  or  special 
proceeding  pending  in  a  court,  it  may  be  filed  with  the 
court  or  a  clerk  thereof.  If  not  so  made,  it  may  be  filed 
with  the  clerk  of  the  county  where  the  newspaper  is 
printed.  In  either  case,  the  original  affidavit,  or  a  copy 
thereof,  certified  by  the  judge  of  the  court  or  clerk  having 
it  in  custody,  is  prima  fade  evidence  of  the  facts  stated 
therein.    [In  effect  July  1st,  1874.] 

§  2012.  An  affidavit  to  be  used  before  any  court,  judge, 

or  officer  of  this  State,  majr  be  taken  before  any  judge  or     8012 

clerk  of  anjr  court,  or  any  justice  of  the  peace  or  notary     5?^^ 

public  in  this  State. 

Persons  authorized  to  take  affidavits— sec.  179,  subd.  8:  offtcial 
character  of  justice  of  the  peace,  within  the  State,  need  not  appear, 
l&CaL53. 


§§  2025-31  MANKEB  OF  PRODUCTION. 

§  2025.  Such  proper  interrogatories,  direct  and  croaiL 
as  the  respective  parties  may  prepare  to  be  settled^  k 
the  parties  disagree  as  to  their  form,  by  the  jadge  or  ofll> 
oer  granting  the  order  for  the  commission,  at  a  day  fixei 
in  the  order,  may  be  annexed  to  the  commission ;  or,  wh» 
the  parties  agree  to  that  mode,  the  examination  may  bi 
without  written  interrogatories. 

I&terrogatoiies— qaestion  and  answer  in  depositions,  sec.  2006. 

§  2026.  The  commission  most  authorize  the  oomrais- 
sioner  to  administer  an  oath  to  the  witness,  and  to  tak« 
]iis  deposition  in  answer  to  the  interrogatories,  or  when 
the  examination  is  to  be  without  interrogatories,  in  re- 
spect to  tbe  question  in  dispute,  and  to  certify  the  depo- 
sition to  the  court,  in  a  sealed  envelope,  directed  to  tbe 
clerk  or  other  person  designated  or  agreed  upon,  and  for- 
warded to  him  by  mail  or  other  usualchannel  of  convey- 
ance. 

Oertificate— sec.  2032»;  27  CaL  372. 

§  2027.  A  trial  or  other  proceeding  must  not  be  post- 
poned by  reason  of  a  commission  not  returned,  ezce^ 
npon  evidence,  satisfactory  to  the  court,  that  the  testi- 
mouy  of  the  witness  is  necessary,  and  that  proper  dili- 
gence has  been  used  to  obtain  it. 

Oontinnance— none,  where  no  diligence  in  obtaining  conimiBsioii,2 
CaL698. 

§  2028.  The  deposition  mentioned  In  this  article  may 
be  used  by  either  party  on  tbe  trial  or  other  proceedingi 
against  any  other  party  giving  or  receiving  tbe  notice, 
Buhject  to  all  just  exceptions. 

ABTICLE  V. 
SlAKNEB  OF  TAKINQ  DSPOSITIOSS  IS  THIS  8TATB. 

S  2031.  Depositions  may  be  taken  l>efore  a  Judge,  etc.,  uponnoMoe  to 

til  6  &ClV6I*S6  DftrlfV 

S  2032.  Manner  of  taking  depositions.  May  be  used  by  eitber  putj 
on  the  triaL 

2033.  When  deposition  excluded. 

2034.  A  deposition  once  taken  may  be  read  at  any  time. 

2035.  Deposition  in  this  State  to  be  used  In  other  States. 

2036.  How  to  procure  witness  upon  commission. 

2037.  How,  if  no  commission. 

2038.  Deposition,  bow  taken. 

§  2031.  Either  party  may  have  the  deposition  taken  of 
a  witness  in  this  State^  in  either  of  the  cases  mentioned  in 
section  two  thousand  and  twenty-one,  before  a  judge  or 
officer  authorized  to  administer  oaths,  on  serving  upon 


I 
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0  adverse  party  previous  notice  of  the  time  and  place 
0j:aixiiDation,  together  with  acop^  of  an  affidavit,  show- 
IP  that  tbe  case  is  within  that  section.  Such  notice  must 
kat  least  five  days,  adding  also  one  day  for  every  twenty- 
re  miles  of  the  distance  of  the  place  of  examination 
>in  tbe  residence  of  the  person  to  whom  the  notice  is 
van,  unless,  for  a  cause  shown,  a  judge,  by  order,  pre- 
ribe  a  shorter  time.  When  a  shorter  time  is  prescribed, 
copy  of  the  order  must  be  served  with  the  notice. 

Ifotice— absence  of,  5  Cal.  444:  contents  of,  6  Cal.  599:  proof  of  serv- 

1  of.  4a  CaL  485:  service  of,  before  Code,  47  Cal.  644:  sumciency  of,  17 
{L37:  time  shortened,  17  Cat.  37. 

9  2032.  Either  party  may  attend  the  examination  and 
It  sucb  questions,  direct  and  cross,  as  may  be  proper, 
he  deposition,  when  completed,  must  be  carefully  read 
*  the  ^witness  and  corrected  by  him  in  any  particular,  if 
Mixed;  it  must  then  be  subscribed  by  the  witness,  certi- 
Bd  by  the  judge  or  officer  taking  the  deposition,  inclosed 
I  an  envelope  or  wrapper,  sealed  and  directed  to  the 
lerk  of  the  court  in  which  the  action  is  pending,  or  to 
Kh  person  as  the  parties  in  writing  may  agree  upon,  and 
fiber  delivered  by  the  judge  or  officer  to  the  clerk  or  such 
JNCBon,  or  transmitted  through  the  mail,  or  by  some  safe 
(dvate  opportunity;  and  thereupon  such  deposition  may 
•e  used  by  either  party  upon  the  trial  or  other  proceeding 
gainst  any  party  giving  or  receiving  the  notice,  subject 
0  all  legal  exceptions;  but  if  the  parties  attend  at  the  cx- 
mination,  no  objection  to  the  form  of  an  interrogatory 
ball  be  made  at  the  trial,  unless  the  same  was  stated  at 
be  time  of  the  examination.  If  the  deposition  be  taken 
inder  subdivisions  two,  three,  and  four,  of  section  two 
^onsand  and  twenty-one,  proof  must  be  made  at  the  trial 
bat  tbe  witness  continues  absent  or  infirm,  or  is  dead. 
Che  deposition  thus  taken  may  be  also  read  in  case  of  the 
teathof  the  witness. 

Ez  parte  deposition— after  notice,  6  Cal.  17. 

Oertificate-6  Cal.  559;  18  CaL  330;  35  Cal.  30. 

Objections  to  deposition— 2  CaL  383;  3  CaL  94;  9  CaL  68;  14  Cal.  542; 
18 Gal.  330;  19  Cal.  683;  22  CaL  42:  36  CaL  191;  43  CaL  485;  when  not  ad- 
■Ussible  against  executor,  51  Cal.  101. 

S  2033.  Notwithstanding  the  taking  of  a  deposition,  it 
may  be  excluded  from  the  case  upon  proof  that  sufficient 
notice  was  not  given  to  the  party  against  whom  it  is 
offered  to  enable  him  to  attend  the  taking  thereof,  or  that 
the  takiug  was  not  in  all  respects  fair. 

§  2034.  When  a  deposition  has  been  once  taken,  it 
may  be  read  by  either  party  in  any  stage  of  the  same 

Cons  Crr:  Pboo.— S8. 
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action  or  proceedings  or  in  any  other  action  bet^reen  ^ 
same  parties  upon  toe  same  subject,  and  is  then  deemeij 
the  evidence  oi  the  party  reading  it. 

Reading  deposition— in  same  action,  14  Cal.  542 ;  sec.  2<S8 :  ia  anoths 
action,  by  stipulation,  22  Cal.  42. 

§  2035.  Any  party  to  an  action  or  special  proceedins 
in  a  court,  or  before  a  judge,  of  a  sister  State^  may  obt^ 
the  testimony  of  a  witness  residing  in  tliis  State,  to  b« 
used  in  such  action  or  proceeding,  in  the  cases  mentioDed 
in  the  next  two  sections. 

§  2036.  If  a  commission  to  take  such  testimony  has 
been  issued  from  the  court,  or  a  judge  thereof,  befoio 
which  such  action  or  proceeding  is  pending,  on  producing 
the  commission  to  a  judge  of  the  Superior  Court,  with  aa 
affidavit  satisfactory  to  him  of  the  materiality  of  the  tes- 
timony, he  may  issue  a  subpoena  to  the  witness,  requinnff 
him  to  appear  and  testify  before  the  commissioner  named 
in  the  commission,  at  a  specified  time  and  place.  [In 
effect  April  16th,  1880.] 
SabpcBna-HBec.  1985  et  »eq, 

§  2037.  If  a  commission  has  not  been  issaed.  and  it 
appear  to  a  judge  of  the  Superior  Court,  or  to  a  justice  of 
the  peace,  by  alfidavit  satisfactory  to  him: 

1.  That  the  testimony  of  the  witness  is  material  to 
either  party; 

2.  That  a  commission  to  take  the  testimony  of  such  wit- 
ness has  not  been  issued; 

3.  That,  according  to  the  law  of  the  State  where  the 
action  or  special  proceeding  is  pending,  the  deposition  of 
a  witness  taken  under  such  circumstances,  and  before 
such  judge  or  justice,  will  be  received  in  the  action  or 
proceeding;  he  must  issue  his  subpoena  requiring  the  wit- 
ness to  appear  and  testify  before  liim  at  a  specilied  time 
and  place.    [In  effect  April  16th,  1880.] 

§  2038.  Upon  the  appearance  of  the  witness,  the  jadge 
or  justice  must  cause  his  testimony  to  be  taken  in  writ- 
ing, and  must  certify  and  transmit  the  same  to  the  court 
or  j  udge  before  whom  the  action  or  proceeding^  is  pending, 
In  such  manner  as  the  law  of  that  State  reqmres, 

ARTICLE  VL 

Gbitbbal  Bulbs  of  Ezamiitatiov* 

2042.  Order  of  proof,  how  regalated. 

-2043.  Witnesses  uot  under  examination  may  be  exdnded* 

2044.  Court  may  control  mod»of  interrogauon. 

2045.  Direct  and  cross-examination  defined. 
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X«e«dliig  question  defined. 

"Wlieii  witae9B  n^ay.  refresli  mepioxy  from  notes. 

~Oro9S^zaminatloo,  as  to  wliat. 

Party  producing  witness,  how  far  may  Impeach  his  credit. 

"^T^itness,  how  examined.  When  re-examined. 

Sow  Impeached. 

Same. 

Svidence  of  good  character,  when  allowed. 

"Writing  shown  to  witness  may  he  Inspected  hy  adverse  party. 

%  2042.  The  order  of  proof  must  be  regulated  by  the 
^nd.  discretion  of  the  court.  Ordinarily,  the  party  be- 
jnnlng  the  case  must  exhaust  his  evidence  before  the 
^  ler  party  begins. 

of  proof— controlled  hy  court,  sec.  607  and  note:  reopening 
:.  607,  subd.  8,  note,  and  6  CaL  137 :  In  criminal  case,  47  CaL  388t 


2043 


assignment  of  contract,  27  Cal.  248.  llj^  413 

043.  If  either  party  requires  it,  the  judge  may  ex- 
e  from  the  court-room  any  witness  of  the  adverse 
ty,  not  at  the  time  under  ezaminartion,  so  that  he  may 
»t  near  the  testimony  of  other  witnesses. 

Szclnsion  of  witnesses— proper,  53  Cal.  491 :  discretion  of  court,  29 
)U.  €22 :  effect  of  disobeying  order  for,  20  CaL  436. 

'  2044 

i  8  2044.  The  court  must  exercise  a  reasonable  control  J^^^.^ 

yrer  the  mode  of  interrogation,  so  as  to  make  it  as  rapid,  r]  *^ 

la  distinct,  as  little  annoying  to  the  witness,  and  as  efi^ct-  ^ 

Nre  for  the  extraction  of  the  truth  as  may  be;  but  subject  2046 

this  rule-'the.partie^  may  put  such  pertinent  and  legal  ccp 

lestions  as  they  see  fit.    The  court,  however,  may  stop  72  60 
le  production  of  further  evidence  upon  any  particular 

lint  when  the  evidence  upon  it  is  already  so  full  as  to  *®*« 

pelade  reasonable  doubt.  68^^ 

Oontrol  of  court— over  examination,  47  Cal.  194:  answer  of  witness,  72    60 
a065»  2066:  stopping  further  testimony,  39  CaL  38.  76  S49 


§  2045.  The  examination  of  a  witness  by  the  party 
producing  him  is  denominated  the  direct  examination; 
the  examination  of  the  same  witness,  upon  the  same 
matter,  by  the  adverse  party,  the  cross-examination. 
The  direct  examination  must  be  completed  before  the 
cross-examination  begins,  unless  the  court  otherwise 
direct. 

§  2046.  A  question  which  suggests  to  the  witness  the 
answer  which  the  examining  party  desires,  is  denominated 
a  leading  or  suggestive  question.  On  a  direct  exan^ina- 
tion,  letKling  questions  are  not  allowed,  except  in  the 
sound  discretion  of  the  court,  under  special  circumstances 
making  it  api)ear  that  the  interests  of  justice  require  it. 


SS  2047-50     '  XAXKES 

'■"V        g  2M7.  A  vitoeu  Is  allowed  to  refresh  Iila  meiBMT, 

1^  ^'7,  nspectindafact,  by  anTthlng;  written  bjliioiseU  or  nnW 
u  f:i>  Ilia  direction  at  the  time  nhen  the  fact  occurred  or  iimw- 
liiately  thareattar,  or  at  nny  otiier  time  when  ths  (act  *»• 
frusli  In  hla  memory  and  he  knew  that  tlie  aame  was  ciir>{ 
ao47  rectly  Stated  in  the  writing.  But  in  encii  caae,  tbe  wril-i 
Gcp  iDg  mnst  be  produced  and  may  be  seen  by  the  adveiw 
^  'Ito  party,  who  may,  if  lie  choose,  cross-examine  tbo  iritnea. 
n  M  "PO"  "'I  Old  "i^y  read  it  to  the  jury.  So,  also,  a  witnea 
~  ***  may  testify  from  such  a  writing,  though  be  retain  do 
recollection  of  the  particular  facts,  but  Buob  evidanoe 


ieiTcd  witl 


§  204B.  The  opposite  party  may  cross-examine  tlo 
witness  as  to  any  facts  stated  in  bia  direct  esamiDation  or 
connected  therewith,  and  in  so  doing  may  pat  leadiDf 


§  2049.  Tlie  party  producing  a  witnesa  is  not  aJltnred 
1049  to  impeach  liisrredit  by  evidence  of  bad  character,  bathe 
1^623  "'"■^  contradict  him  by  other  evidence,  and  may  also  shoir 
tliat  lie  lias  made  at  otber  times  statements  inconsistent  , 
with  liis  present  testimony,  as  provided  In  seotloa  two 
tlionsand  and  fifty-two. 
Scops  of  proTialon— 30  CaJ.  39<. 

DiscioditltiEaae'sownwitaeu— t9CBl.H<:  vheo  not  ponnllled, 
lOCal.  aw:  noiiF«<lof  FOutradktlng  nt  tims,2i  Csl.  231;  ptr^mulg 

BSo  §  20M-  ^  witness  onvo  examined  cannot  be  Te-eiam- 

it^f        lued  aa  to  tbo  samo  matter  without  leave  of  the  court,  bnt 

"  ■"'■>      jio  may  be  re-examined  as  to  any  new  matter  upon  which 

lie  liaa  been  examined  by  tbe  adverse  party.    And  after 

tlie  examinations  on  botli  sides  are  once  concluded,  the 

witness  cannot  be  recalled  without  leave  of  the  court. 
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ICiGave  is  granted  or  withheld,  in  the  exercise  of  a  sound 
liscretion. 

fiecalling  witneM— In  criminal  cane, 49  C^U.  623:  discretion  of  coiirtr 
leo,  607,  subd.  3,  note ;  fiO  Cal.  137 ;  fil  Gal.  191. 

§  2051.  A  witness  may  be  impeached  by  the  party 

^igainst  whom  he  was  called,  by  contradictory  evidence, 

»or  by  evidence  that  his  general  reputation  for  truth,  hon- 

.esty,  or  Integrity  is  bad,  but  not  by  evidence  of  particular 

^  nx>ngful  acts,  except  that  it  may  be  shown  by  the  exam- 

tA  nation  of  the  witness,  or  the  record  of  the  judgment,  that 

Jio  has  been  convicted  of  a  felony. 

Compare— €ec.  1847. 

^  Impeaching  adverse  witnesB—G'entfra?  reputation  bad,  personal 
•  knowledge  not  sufficient,  53  CaL  68:  credibilltv,  41  Cal.  66;  48  Cal.  185;  4!> 
CaL  82. 6& :  not  believing  under  oath,  12  Gal.  306 ;  35  Cal.  553 :  Uostllity,  48 
Cal.  185:  chastity,  lack  or,  not  ground,  27  Gal.  630;  48  Gal.  553.  Previous 
wnvietion  of  felony,  39  Gal.  449,1>14, 6»7;  50  Gal.  233:  51  Gal.  597.  Jiange 
tat  crosa-examinaiton,  collateral  matters,  51  Cal.  597;  53  Gal.  65.  119: 
good  character,  showing  after  Impeachment,  sec.  2053n :  laying  founda- 
tion, 53  CaL  425.  --0  *-  — o 

§  2052.  A  witness  may  also  be  impeached  by  evidence 

that  he  has  made,  at  other  times,  statements  inconsistent 

with  his  present  testimony;  but  before  this  can  be  done 

.  the  statements  must  be  related  to  him,  with  the  circum- 

',  stances  of  times,  places,  and  persons  pre^nt,  and  he  must 

be  asked  whether  he  made  such  statements,  and  if  so, 

allowed  to  explaiu  tiiem.    If  the  statements  be  in  writing, 

s  they  must  be  shown  to  the  witness  before  any  question  is 

put  to  him  concerning  them. 

Inconsistent  statements  of  witness— impeachment  by  showhig,  2 
CaL326:  16  Gal.  173.222;  17  Cal.  605;  21  Cal.  368;  25  Cal.  587:  29  Cal.  421. 
492;  33  Cal.  622;  43  Gal.  162:  44  Gal.  452;  47  Gal.  138;  48  CaL  85,  185;  49 
0£l  384;  50  Cal.  628;  51  Gal.  651. 

§  2053.  Evidence  of  the  good  character  of  a  party  is 

not  admissible  in  a  civil  action,  nor  of  a  witness  in  any 

»  action,  until  the  character  of  such  party  or  witness  has 

been  impeached,  or  unless  the  issue  involves  his  character. 

Evidence  of  good  character— effect  of,  40  Cal.  485:  in  criminal  case, 
49  Cal.  639:  after  impeachment,  48  Cal.  61;  50  Cal.  2J3:  Judge's  Indorse- 
ment  of  witness  improper,  27  Cal.  300:  rebutting,  iiTelevaut,  Donnelly 
V.  Curran,  March  IStn,  1880,  5  Pac.  C.  L.  J.  215. 

§  2054.  Whenever  a  writing  is  shown  to  a  witness,  it 
may  be  inspected  by  the  opposite  party,  and  if  proved  by 
the  witness  must  be  read  to  the  jury  before  his  testimony 
is  closed,  or  it  cannot  be  read  except  on  recalling  the  wit- 
ness. 

Writing  shown  to  witness— open  to  Inspection,  where  merely 
identlfleu,  S3  Gal.  457 :  where  put  in  evidence,  40  Gal.  638;  where  done 
to  refiresb  memory,  sec.  2047. 
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TTTLB  rV. 

OF  THB  EFFECT  OF  EVIDEITCB. 

I  2061.  Jurr  judges  of  effect  of  evidence,  t>nt  to  be  Instmeted  on  ee^ 
tam  points. 

§  2061.  The  jury,  subject  to  the  control  of  the  courts 
in  the  cases  specified  in  this  Code,  are  the  judges  of  the 
effect  or  value  of  evidence  addressed  to  them,  except 
when  it  is  declared  to  be  conclusive.  They  are,  however, 
to  be  instructed  by  the  court  on  all  proper  occasions — 

1.  That  their  power  of  judging  of  the  effect  of  evidence 
is.not  arbitrary,  but> to- be  exerGls6d>  with  legal  discretion, 
and  in  subordination  to  the  rules  of  evidence. 

2.  That  tbey  are  not  bound  to  decide  in  conformity  with 
the  declarations  of  any  number  of  witnesses,  which  do  not 
produce  conviction  in  their  minds,  against  a  less  nnmber 
or  against  a  presumption  or  other  evidence  satisfying 
their  minds. 

3.  That  a  witness  false  in  one  part  of  his  testimony  is  to 
be  distrusted  in  others. 

4.  That  the  testimony  of  an  accomplice  ought  to  be 
viewed  with  distrust,  and  the  evidence  of  the  oral  admis- 
sions of  a  party  with  caution. 

5.  That  in  civil  cases  the  affirmative  of  the  Issue  mnst 
be  proved,  and  when  the  evidence  is  contradictory  the 
decision  must  be  made  according  to  the  preponderance  of 

^  evidence;  that  in  criminal  cases  guilt  must  be  established 
<s  beyond  reasonable  doubt. 

'  6.  That  evidence  is  to  be  estimated  not  only  by  its  own 
intrinsic  weight,  but  also  according  to  the  evidence  which 
it  is  in  the  power  of  .one  side  to  produce,  and  of  the  other 
to  contradict;  and,  therefore, 

7.  That  if  weaker  and  less  satisfactory  evidence  is 
offered,  when  it  appears  that  stronger  s»id  more  satisfac- 
tory was  within  the  power  of  the  party,  the  evidence 
offered  should  be  viewed  with  distrust.  • 

Province  of  jorv— questions  of  fact,  sec.  2101:  effect  of  evidence. 
80  Cal.  151 ;  40 CiU.  272:  4S  Gal.  BO;  51  Cal.  603;  63  CaL  415. 635;  HelbiBg  v. 
Svealus.  Co.,  Feb.  12tli.  1880:  4  Pac.  C.  L.  J.  555:  Myers  v.  Spooner. 
July  stii,  1880, 5  Fac.  C.  L,  J.  (}l2:  credibility  of  wiinesses,  see  lastsoly- 
liead,  ana  47  Cal.  531. 

Province  of  conrt— compare  sec.  608  and  notes,  sec  2102. 

Subdivision  2.  Majority  of  witnessesr-not  decisive,  S8  CaL  S7: 
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lost  poiitlTetestliiioiiyiiUKf  be  rejected.  U  GaLOB:  Jmy  an  Jndfet 
OCT  eredfbiUtj,  eee  under  PBOYnroa  ov  Jitst,  note  Mipre. 

SiJBi>iYi8iov  9.  Witneuy  £dse  in  part— to  be  dlalnirted  in  aD; 

SVBDinsiOH  4.  Acoomplic*-d]8tnisttngte8tlnionyof,etou.8ee9 
GaL,614;  6SGal.e01«e04,combocatiDg80Oidr316;  »CaL4tt;  40GM.4SIL 

Admiasiona-flee  lee.  1870,  mbd.  2  and  note. 

SuBJOi VISION  S.  OiTil  oaaen   afflrmaave  of  laaoo  to  be  psoved* 
I  sec.  1981:  inreponderance  of  eTidenoe,M  GaL  613. 


Orixninal  oaaes-4>arond  reaaonable  donbt,  61  GaL  9r2j  n  OaL  416; 
HCal.67:  same  on  Jnsoflcstlon  of  tmUi  in  slander,  M  GaL  6IL 

8IIBDITI8I0V  7.  Weaker  eridence  ofibred-«  GaL  SIS;  9  OaL  416. 
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TITLE  V. 
OF  THB  RIGHTS  AND  DUTIES  OF  177IT- 


I30R4. 

2065. 
12066. 
i  2067. 


2068. 


2070. 


Wltneflses  bound  to  attend  when  subpoenaed. 

Witnesses  boond  to  answer  questions. 

Bltrbt  of  witnesses  to  protection. 

Witnesses  protected  firom  arrest  when  attending,  or  going  or 

returning. 
Arrest  to  be  made  void,  and  part7  nutUng  arrest  liable,  etc. 
To  make  affidavit  if  arrested. 
Court  to  discbarge  wltn^bs  from  arrest. 


§  2064.  A  witness,  served  with  a  subpoena,  must  at- 
tend at  the  time  appointed,  with  any  papers  under  his 
control  required  by  the  subpoena,  and  answer  all  i>ertin«it 
and  legal  c^uestions;  and,  unless  sooner  dischar;^Qd,  must 
remain  until  the  testimony  is  closed. 

Snbpoma— sees.  1985, 1991. 

Answering  questions— sec  20fiS. 

Witnesses— competency,  etc.,  sees.  187^-1884:  examination*  Impeadi* 
ment,  ref  resiling  memory,  etc.,  sees.  20^2-2054. 

§  2065.  A  witness  must  answer  questions  legal  and 
pertinent  to  the  matter  in  issue,  though  his  answer  may 
establish  a  claim  against  himself;  but  he  need  not  give  an 
answer  which  will  nave  a  tendency  to  subject  him  to  pim- 
ishment  for  a  felony;  nor  need  he  give  an  answer  wmch 
will  have  a  direct  tendency  to  degrade  his  character,  un- 
less it  be  to  the  very  fact  in  issue,  or  to  a  fact  from  which 
the  fact  in  issue  would  be  presumed.  But  a  witness  must 
answer  as  to  the  fact  of  his  previous  conviction  for  felony. 

Witness  implicating  himself— when  privileged  from  answering,  7 
Cal.  184;  degrading  answer.  85  CaL  89;  89  CaL  449. 

§  2066.  It  is  the  right  of  a  witness  to  be  protected  from 
irrelevant,  improper,  or  insulting  questions,  and  from 
harsh  or  insulting  demeanor;  to  be  detained  only  so  long 
as  the  interests  of  justice  require  it;  to  be  examined  only 
as  to  matters  legal  and  pertinent  to  the  issue. 

Compare— sec.  2044. 

Detention  of  witness— unreasonable,  constitutional  prohibition  of, 
see  Const.  Gal.  art.  1,  sec.  6. 

§  2067.  Every  person  who  has  been,  in  good  faith, 
served  with  a  subpoena  to  attend  as  a  witness  before  a 
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ooxirt,  judge,  commissioner,  referee,  or  other  person,  In  » 
csLse  where  the  disobedience  of  the  witness  may  be  pun- 
Isljed  as  a  contempt,  is  exonerated  from  arrest  in  a  civil 
SLCtion  while  going  to  the  place  of  attendance,  necessarily 
yetnaining  there  and  returning  therefrom. 

Szemption  from  axrest— but  not  from  obeying  ordinary  proceas,  6 

32* 


§  2068.  The  arrest  of  a  witness,  contrary  to  the  pre- 
vaing  section,  is  void,  and  when  willfully  made,  is  a  con- 
-beinpt  of  the  court;  and  the  person  making  it  is  responsible 
t;o  tne  witness  arrested  for  double  the  amount  of  the  dam- 
a.|i:es  which  may  be  assessed  against  him,  and  is  also  lia- 
l3le  to.an  action  at  the  suit  of  the  party  serving  the  witness 
'^nritli  a  subpoena,  for  the  damages  sustained  by  him  in  con- 
sequence of  the  arrest. 

Contempt  of  court— see  sees.  1209-1222. 

§  2069.  An  officer  is  not  liable  to  the  party  for  making 
tihe  arrest  in  ignorance  of  the  facts  creating  the  exonera- 
tion, but  is  liable  for  any  subsequent  detention  of  the 
party,  if  such  party  claim  the  exemption  and  make^  an 
affidavit  stating— 

1.  That  he  has  been  served  with  a  subpoena  to  attend  as 
A  witness  before  a  court,  officer,  or  other  person,  specify- 
ing; the  same,  the  place  of  atte&dauce,  and  the  action  or 
proceeding  in  which  tlie  subpoena  was  issued;  and, 

2^  That  he  has  not  thus  been  served  by  his  own  procure- 
ment, with  the  intention  of  avoiding  an  arrest; 

3.  That  he  is  at  the  time  going  to  the  place  of  attend- 
ance, or  returning  therefrom,  or  remaining  there  in  obe- 
dience to  the  subpoena. 

The  affidavit  may  be  taken  by  the  officer,  and  exonerates 
him  from  liability  for  discharging  the  witness  when  ar- 
rested. 

§  2070.  The  court  or  officer  issuing  the  subpoena,  and 
the  court  or  officer  before  whom  the  attendance  is  re- 
quired, may  discharj^e  the  witness  from  an  arrest  made 
in  violation  of  section  two  thousand  and  sixty-seven. 
If  the  court  have  adjourned  before  the  arrest,  or  before 
application  for  the  discharge,  a  judge  of  the  court  may 
grant  the  discharge.    [In  effect  April  16th,  1880.] 


^ 


TITLE  VI. 

Of  Evidence  in  Particnlar  Cases,   and 
Miscellaneous  and  General  Provisions. 

Chap.    I.    Evidence  in  particular  cases,  §§  2074-2079. 

n.    Proceedings  to  perpetuate  testimony,  §§  2063- 
2089.         * 
in.    Administration    of    oaths  and   affirmatioiUL 

§§2093-2095.  * 

IV.    General  provisions,  §§  2101-2104. 

[63*1 


635  EYIDENGB  IK  PABTIOULAB  OASES.    §§  2074-7 


CHAPTER  L 
EVIDENCB  IN  PARTICXritAR  CASES. 


i 


2074.  An  offer  eqnlTalent  to  payment. 
2076.  Whoever  pays  entitled  to  receipt. 

2076.  Oblections  to  tender  must  be  specified. 

2077.  Bulesfor  constrains  description  of  landf. 

2078.  Compromise  offer  of  no  avail. 

2079.  In  action  for  divorce,  admission  not  roffloient. 


§  2074.  An  offer  in  writing  to  pay  a  particular  som  of  ^-^r, 
xnoney,  or  to  deliver  a  written  instrument  or  speoifio  pep  ^^^* 
eonal  property,  is,  if  not  accepted,  equivalent  to  the  qo  5g5 
Actual  production  and  tender  oi  the  money,  instrument,  ^ 
or  property. 

Offer  to  compromiae— sees.  997»  2078. 

Tender-^aUeglngr,  15  Cal.  876:  84  Cal.  616:  attorney  In  fhet,  by,  1  GaL 
S37 ;  49  Cal.  686 :  effect  of.  14  Cal.  519;  34  Cai.  666;  41  Cal.  133:  snfliciency 
of,  6  Cal.  339;  15  Cal.  208:  82  Cal.  168;  Herman  v.  Haffenegger,  Feb.  12Ui« 
1880, 4  Fac.  G.  L.  J.  559 :  sureties,  by,  26  Cal.  535. 

§  2075.  Whoever  pays  money,  or  delivers  an  instra- 
ment  or  property,  is  entitled  to  a  receipt  therefor  from 
the  person  to  whom  the  payment  or  delivery  is  made, 
and  may  demand  a  proper  signature  to  such  receipt  as  a 
condition  of  the  payment  or  delivery. 

§  2076.  The  person  to  whom  a  tender  is  made,  must,  at 
the  time,  specify  any  objection  he  may  have  to  the  money,  S076 
instrument,  or  property,  or  he  must  be  deemed  to  hav6    cop 
waivediit ;  and  if  the  objection  be  to  the  amount  of  money.  |^7  88 
the  terms  of  the  instrument,  or  the  amount  or  kind  oi  '^  ^ 
property,  he  must  specify  the  amount,  terms,  or  kind  j^q-^i^ 
which  he  requires,  or  be  precluded  from  objecting  after    ^cp 
ward.  66  86 

§  2077.  The  following  are  the  rules  for  construing  th<  ^^  ^^ 
descriptive  part  of  a  convevance  of  real  property,  when 
the  construction  is  doubtful  and  there  are  no  other  suffi- 
cient circumstances  to  determine  it :  2077 

1.  Where  there  are  certain  definite  and  ascertained  par-      ccp 
ticulars  in  the  description,  the  addition  of  others  which  ^^  ^^ 
are  indefinite,  unknown,  or  false,  does  not  frustrate  the 
conveyance,  but  it  is  to  be  construed  by  the  first  men- 
tioned psorticulars ; 

2.  When  permanent  and  visible  or  ascertained  bounda- 
ries or  monuments  are  inconsistent  with  the  measure- 
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ment,  either  of  lines,  angles,  or  sorfaces,  the  bouiidaries 
or  monuments  are  paramount; 

3.  Between  different  measurements  which  are  incon> 
sistent  with  each  other,  that  of  angles  is  paramount  to 
that  of  surfaces,  and  that  of  lines  paramount  to  both; 

4.  When  a  road,  or  stream  of  water  not  navigable,  is  the 
boundary,  the  rights  of  the  g^ntor  to  the  middle  of  the 
road  or  tbe  thread  of  the  stream  are  included  in  the  con- 
veyance, except  where  the  load  or  thread  of  the  stream 
is  held  under  another  title; 

5.  When  tide- water  is  the  boundary,  the  rights  of  the 
grantor  to  ordinary  high-water-mark  are  included  in  the 
conveyance.  When  a  navigable  lake,  where  there  is  no 
tide,  is  the  boundary,  the  rights  of  the  grantor  to^  low- 
water-mark  are  included  in  the  conveyance; 

6.  When  the  description  refers  to  a  map,  and  that  ref- 
erence is  inconsistent  with  other  .particulars,  it  controls 
them  if  it  appear  that  the  parties  acted  with  reference  to 
the  map;  otherwise,  the  map  is  subordinate  to  dther  defi- 
nite and  ascertained  particulars.  [In  effect  July  Ist*  1874.] 

Description  in  conveyance— constmction  of,  sec.  1860;  10  CaL  ISI; 
24  Cal.  435:  29  Gal.  296, 440:  29  Gal.  386;  30  Gal.  468;  S4  Gal.  334;  36  CaL 
122. 606:  37  Cal.  432;  39  Cal.  122. 239:  42  CaL  826:  43  GaL  171. 219;  44  CaL 
132:  47  CaL  474:  49  Cal.  59:  50  CaL  171.429;  51  GaL  125,  198;  52  Gal.  154. 
500, 579. 655.  Sherman  v.  McCarthy,  March  3rd,  1880, 9  Pac.  C.  li.  J.  58: 
Black  V.  Spraj?ae,  March  6tb,  1880, 5  Pac.  G.  L.  J.  02:  constmctlOD  ol 
instruments,  generally,  sec.  1859  and  note. 

Subdivision  1.  Definite  partionlars  prevail— 10  OaL  621;  16  GaL 
614;  27  Cal.  57;  34  Cal.  624;  36  CaL  125:  41  CaL  263;  44  GaL  132,257;  45 
Cal.  132, 610;  47  Cal.  581 ;  48  CaL  28;  49  CaL  625;  S3  GsL  589. 

SiJBDi VISION  2.  Bonndaries  or  monoments  paramonnt^lO  Cal* 
690;  1 1  Cal.  197 ;  12  CaL  163:  17  Cal. 231 ;  22  Gal. 496;  26  GaL  615;  28 Cal.  175; 
29  Cal.  178,  386;  32  Cal.  11, 219;  34  Cal.  334;  87  Gal.  436;  38  GaL  481;  30 CaL 
612:  43  Cal.  219;  47  Cal.  67;  50  CaL  376.  429;  52  GaL  442,  496;  S3  CaL  316; 
and  see  Black  v.  Sprague,  March  6th,  1880. 5  Pac  G.  L.  J.  92. 

Subdivision  3.  Lines  and  angles  prevail— 22  GaL  602. 

Subdivision  4.  Road  or  stream  as  bonndarF— 22  GaL  484;  25  GaL 
122;  42  Cal.  326;  50  Cal.  31;  51  Cal.  195,425. 

Subdivision  6.  Reference  to  map— 10  Gal.  669;  24  GaL  435;  38 GaL 
448:  47  CaL  52;  50  CaL  321,333,429,450;  Black  v.  Sprague,  March  6tb, 
1880,5Pac.  C.L.  J.92. 

2078     §  2078.  An  offer  of  compromise  is  not  an  admission 

jjjcp  ^  that  anything  is  due. 

ol  40i>     Offer  to  compromise— after  suit  bronght,  sec.  907. 

§  2079.  In  an  action  for  divorce  on  the  ground  of 
adultery,  a  confession  of  adultery,  whether  in  or  out  of  the 
pleadings,  is  not  of  itself  suficient  to  justify  a  judgment 
of  divorce. 

Divorce— generally,  sec.  76,  subd.  4.  note. 

Confessions— must  be  corroborated.  41  Cal.  108:  as  evidence 
ally,  sec.  1870.  subd.  2». 
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CHAPTER  n. 

OCBEIDZNGS    TO     FERPETUATB    TB8TI« 

MONT. 

;  2063.  Evidence  may  be  perpetuated. 

2064.  Maimer  of  application  for  order. 

2085.  Notice  of  time  and  place  to  be  giren. 

2066.  Ifanner  of  takinj^tfie  deposition. 

2087.  I>eposltion  to  be  filed. 

2068.  'When  the  evidence  may  be  produced. 
!  i  2066.  Effect  of  the  deposition. 

S  2063.  The  testimony  of  a  witness  may  be  taken  and 
pezpetnated  as  provided  in  this  chapter. 

g  ZOB4,  The  applicant  must  produce  to  a  jud^e  of  the 
Superior  Court  a  petition,  verified  by  the  oath  of  the  appli- 
cant, stating: 

1.  That  the  applicant  expects  to  be  a  party  to  an  action 
in  a  court  in  this  State,  and,  in  such  case,  the  names  of 
tlie  persons  whom  he  expects  will  be  adverse  parties;  or, 

2.  That  the  proof  of  some  fact  is  necessary  to  perfect 
the  title  to  property  in  which  he  is  interested,  or  to  estab- 
lish marriage,  descent,  heirship,  or  any  other  matter  which* 
may  hereafter  become  material  to  establish,  though  no 
suit  may  at  the  time  be  anticipated,  or,  if  anticipated,  he 
may  not  know  the  parties  to  such  suit;  and, 

3.  The  name  of  the  witness  to  be  examined,  his  place  of 
residence,  and  a  general  outline  of  the  facts  expected  to 
be  proved.   The  judge  to  whom  such  petition  is  presented 
must  make  an  order  allowing  the  examination,  and  desig- 
nating the  officer  before  whom  the  same  must  be  taken, 
and  prescribing  the  notice  to  be  given,  which  notice,  if  the 
parties  expectant  are  known  and  reside  in  this  State, 
most  be  personally  served,  and  if  unknown,  such  notice 
must  be  served  on  the  clerk  of  the  county  where  the  prop- 
erty  to  be  affected  by  such  evidence  is  situated,  or  the 
judge  making  the  order  resides,  as  may  be  directed  by 
him,  and  by  publication  thereof  in  some  newspaper,  to  be 
designated  by  toe  judge,  for  the  same  period  required  for 
the  publication  of  summons.    The  judge  must  also  desig- 
nate in  his  order  the  clerk  of  the  county  to  whom  the 
deposition  must  be  returned  when  taken.      [In  effect 
AprU  16th,  1880.] 

CoDB  Civ.  Fboo.- 
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§  2085.  The  peison  appointed  by  the  judgie  to  taka 
the  depositions  is  authorized,  if  a  resident  of  this  State, 
on  receiving  a  copy  of  the  order  of  the  judge,  and  of  tbe 
notice  prescribed  in  the  last  section,  with  proof  of  its  pa- 1 
sonal  service  or  publication — or,  if  a  resident  without  the 
State,  on  receiving  the  commission  mentioned  in  tiic 
next  section,  with  proof  of  like  service  of  publication  of  I 
the  notice— to  take  the  deposition  of  the  witness  named  in  1 
the  order  of  the  judge,  or  in  the  commission,  or,  if  moie  | 
than  one  witness  is  thus  named,  of  such  of  them  as  ap  i 
pear  before  him,  at  the  time  designated,  and  the  taking 
of  the  same  may  be  continued  from  time  to  time.    [In 
effect  July  1st,  1874.]  i 

§  2086.  The  examination  must  be  by  question  and  ao-  ] 
swer,  and  if  the  testimony  is  to  be  taken  in  another  Stat«, ' 
it  must  be  taken  upon  a  commission  to  be  issued  by  the 
judge  allowing- the  examination,  under  the  seal  of  tiie 
court  of  which  he  is  judge,  and  upon  interrogatories,  to  be 
settled  in  the  same  manner  as  in  cases  of  depositions 
taken  imder  commission  in  pending  actions,  unless  tbe 
parties  expectant,  if  known,  otherwise  agree.     If  such 
parties  are  unknown,  notice  of  tbe  settlement  of  the  in- 
terrogatories shall  be  published  in  some  newspaper  for 
such  time  as  the  judge  may  designate.    The  deposition, 
when  completed,  must  be  carefully  read  to  and  snDscril)ed 
by  the  witness,  then  certified  by  the  officer  or  person  tak- 
ing the  same,  and  shall  then  be  sealed  up  and  delivered  or 
transmitted  to  the  clerk  of  the  county  designated  in  tbe 
order  of  the  judge  allowing  the  examination,  who  sM 
file  the  same  when  received.    The  judge  allowing  the  ex- 
amination shall  file  with  the  clerk  the  order  for  the  exam- 
ination, the  petition  on  which  the  same  was  granted,  \7ith 
proof  of  service  of  the  order  and  notice.    [Jn  effect  Mj 
1st,  1874.] 

t20B7.  The  petition  and  order,  and  papers  filed  by  the 
ge  as  provided  in  section  two  thousand  and  eighty- 
six,  or  a  certified  copy  thereof,  oxe  prima  facie  evidence  of 
the  facts  stated  therein  to  show  compliance  with  the  pro- 
visions of  this  chapter.    [In  effect  July  1st,  1374.] 

§  2088.  If  a  trial  be  had  between  the  i)arties  named  in 
the  petition  as  parties  expectant,  or  their  successors  in 
interest,  or  between  any  parties  wherein  ft  may  be  mate- 
rial to  establish  the  facts  which  such  depositions  prove,  or 
'tend  to  prove,  upon  proof  of  the  death  or  insanity  of  the 
witnesses,  or  that  they  canuot  be  found,  or  are  unable,  by 
reason  of  age  or  other  infirmity,  to  give  their  testimony. 
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depositions  or  copies  thereof  may  be  used  by  either 

.-y,  subject  to  all  legal  objections;  but  if  the  parties 

^^tended  at  the  examination,  no  objection  to  the  form  of 
,11.   interrogatory  can  be  made  at  the  trial,  unless  the 

sstxne  'was  stated  at  the  examination.    [In  effect  July  1st, 

1B740 

^  2089.  The  deposition  so  taken  and  read  in  evidence 
lias  the  same  effect  as  the  oral  testimony  of  the  witness, 
sax€L  no  other,  and  every  objection  to  the  witness  or  to  the 
relevancy  of  any  question  put  to  him,  or  of  any  answer 
gXireu  by  him,  may  be  made  in  the  same  manner  as  if  he 
^wexe  examined  ondly  at  the  trial. 


2093-7  OATHS  AND  AFFIBKATIONS. 


CHAPTER  m. 


2093 

ccp 

56  465 
56  590 
64  269 


2096 

ccp 
99    569 

2096 

ccp 
99    569 


ADMXZnSTRATION    OF 

AFFIRMATIONS. 

2098.  Judicial  and  certain  officers  aathorlzed  to  admizilsfeer 

8094.  Form  of  ordijiary  oath  to  a  witness. 

2095.  Form  may  be  varied  to  suit  witness'  belief. 

2098    SftmA 

2097.*  Any  pi9r8oni^o  prefers  it  may  declare  or  afDim. 

§  2093.  Every  court,  every  judge  or  clerk  of  any  court, 
every  justice  and  every  notary  public,  and  every  ofBcer 
or  person  authorized  to  take  testimony  in  any  action  or 
proceeding,  or  to  decide  upon  evidence,  has  poorer  to  ad- 
minister oaths  or  affirmations. 

Administration  of  oaths— by  whom,  sec  128,  snbd.  7:  see.  I77»  sobd. 
4 ;  Political  Code,  sees.  1028, 4118 :  by  clerk  for  court,  48  C^d.  197:  iveliBi- 
inary  questions,  49  Cal.  383. 

§  2094.  An  oath,  or  affirmation,  in  an  action  or  pro- 
ceeding, may  be  administered  as  follows,  the  person  wiio 
swears,  or  affirms,  expressing  his  assent  when  addressed 
in  the  following  form:  **You  do  solemnly  swear  (or  af- 
firm, as  the  case  m&y  be)  that  the  evidence  you  shall  gtTS 

in  this  issue,  (or  matter)  pending  between and j 

shall  be  the  truth,  the  whole  truth,  and  nothing  bat  the 
truth,  so  help  you  God."    [In  effect  July  1st,  1874.] 

§  2095.  Whenever  the  court  before  which  a  person  is 
offered  as  a  witness  is  satisfied  that  he  has  a  peculiar 
mode  of  swearing,  connected  with,  or  in  addition  to  the 
usual  form  of  administration,  wMch,  in  his  opinion,  is 
more  solemn  or  obligatory,  the  court  may  in  its  discre- 
tion, adopt  that  mode. 

f2096.  When  a  person  is  sworn  who  believes  in  any 
er  than  the  christian  religion,  he  may  be  sworn  acc^- 
ing  to  the  peculiar  ceremonies  of  his  religion,  if  there  be 
any  such. 

§  2097.  Any  person  who  desires  it  may,  at  his  option, 
instead  of  taking  an  oath,  make  his  solemn  affirmation  or 
declaration,  by  assenting,  when  addressed  in  the  follow- 
ing form:  ''You  do  solemnly  affirm  (or  declare)  that, 
etc.,  as  in  section  two  thousand  and  ninety-four. 


If 
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CHAPTBE  IV. 
OENZSRAL  FROVISIONa. 

\  2101.  Qaestlons  of  fact  to  be  decided  by  the  Jury,  and  the  eyldence 
addreesed  to  them. 

iS102.  QnestioDB  of  law  addressed  to  the  court. 
2103.  Questions  of  fact  by  court  or  referee. 
2104.  j&oneys  paid  into  court. 

§  2101.  All  questioxis  of  fact,  where  the  trial  in  by 
Jury,  other  than  those  mentioned  in  the  next  section,  are 
to  be  decided  by  the  jury,  and  all  eyldence  thereon  is  to 
130  addressed  to  them,  except  when  otherwise  provided 
l>y  this  Code.  [In  effect  July  1st,  1874.] 
Oompare— sec  2081. 

Qaesdons  of  fact,  for  jnry-4  Cal.  260;  9  CaL  865;  18  GaL  S76;  25  GaL 
19f7;  SO  Gai.215;  82  Cal. 213:  84  Cal.  663:  and  see  52  CaL  815;  People  v. 
"Woiiff  Ah  Kgow,  Feb.  10th,l880, 4  Pac.  C.  L.  J.  552;  People  v.  Mitchell, 
]Say2!)th,  IwO,  6  Pao.  C.  L.  J.  473:  effect  of  evidonce,  for  jury,  sec. 
8061  and  note:  fraudulent  intent.  Civil  Code,  sec.  3442:  50  Cal.  137, 140; 
n^Ugence,  as  to,  50  Cal.  578, 581 ;  52  Cal.  45 :  nuisance.  29  CaL  156;  80  Cal. 
tToTtt CaL 65 :  presumptions  of  fact,  51  CaL  588. 

§  2102.  All  questions  of  law,  including  the  admissi-      8102 

binty  of  testimony,  the  facts  preliminary  to  such  admis-    .^^^ 

sion,  and  the  construction  of  statutes  and  other  writines, 

and  other  rules  of  eyidence,  are  to  be  decided  by  the 

court,  and  all  discussions  of  law  addressed  to  it.    When- 

ever  the  knowledge  of  the  court  is,  by  this  Code,  made 

evidence  of  a  fact,  the  court  is  to  declare  such  knowledge 

to  the  jury,  who  are  bound  to  accept  it. 

Province  of  court— questions  of  law,  6  Cal.  119;  15  CaL  27, 867;  24  CaL 
268;  80  Cal. 548:  36  Cal.  462;  44  Cal.  145;  45  CaL  255;  49  Cal.  253:  52  CaL 
244;  admissibility  of  evidence,  etc., 4  Cal.  105;  23  Cal.  339;  47  CaL  194;  49 
CaL  56:  construGtion  of  writings,  39  Cal.  523 ;  50  CaL  82. 

Knowledge  of  the  court— scope  of  Judicial  notice,  sec.  1875  and  notes. 

§  2103.  The  provisions  contained  in  this  part  of  the 
Code  respecting  the  evidence  on  a  trjal  before  a  jury,  are 
equally  applicable  on  the  trial  of  a  question  of  fact  before 
a  court,  referee,  or  other  officer. 

§  2104.  Whenever  moneys  are  paid  into  or  deposited   2104 
in  court,  the  same  shall  be  delivered  to  the  clerk  in  per-    cop 
son,  or  to  such  of  his  deputies  as  shall  be  specially  author-  51  no 
ized  by  his  appointment  in  writing  to  receive  the  same.  ^  306 
He  xnust,  unless  otherwise  directed  by  law,  deposit  it 


/ 
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with  the  ooimtv  treasurer,  to  be  held  by  him  sabject  to  | 
the  order  of  the  court.    The  treasurer  shall  keep  eack 
fund  distinct,  and  open  an  account  with  each.    Such  ap- ' 
pointment  shall  be  filed  with  the  county  treasurer,  who  J 
shall  exhibit  it,  and  give  to  each  person  applying  for  the 
same  a  certified  copy  of  the  same.    It  sluul  be  in  force 
until  a  revocation  in  writing  is  filed  with  the  county 
treasurer,  who  shall  thereupon  write  ''revoked,"  in  ink 
across  the  face  of  the  appointment.    [In  ^ect  July  Ist 
1874.] 

Deposit  In  oovrt— «eG8. 872-874;  coireqiKmjdIng  prorldtMi.,  sec.  5TL 
Dsposit  with  oountf  trsasorer-Jlable  to  taxatioii*  90  CaL  UL 
Final  lepsaling  olaoso— compare,  sees.  9, 18. 
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i 
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INSOLVENT  ACT  OF  1880. 


ABTICLE  L 
QENERAL  SUBJBCT  OF  THB  ACT. 

§  1.  Every  insolvent  debtor  may,  upon  compliance    *  ^  jl 
"With  the  provisions  of  this  act,  be  discnaiged  ^om  his    i?\u 
debts  and  liabilities.    This  act  shall  be  known  and  may 
1)0  cited  as  the  Insolvent  Act  of  eighteen  hundred  and 
eighty. 

Strict  con8tmctio&— 7  Cal.  428;  9  CaL  478;  81  GaL  167. 

Insolvency  decisions-Hsec.  1822». 

Repealing  clause— eec  68. 

Saflpen8ion--of  State  insolvent  laws  by  Federal  Bankrupt  Law, 
BoeOOeld  v.  Read,  July  20tb,  1880 ;  Lewis  v.  Santa  Clara  County  Court* 
Sept.  8rd,  1880. 

ARTICLE  n. 

VOLUNTARY  IN80LVENCT. 

§  2.  An  insolvent  debtor,  owing  debts  exceeding  in 
amount  the  sum  of  three  hundred  dollars,  may  apply  by 
.  petition  to  the  Superior  Court  of  the  coiuty,  or  city  and 
county,  in  which  he  has  resided  for  six  months  next  pre-        » 
ceding  the  filing  of  his  petition,  to  be  discharged  from  his     ,^^  ^ 
debts  and  liabilities.    Iii  his  petition  he  shall  set  forth  his     g-,  354 
place  of  residence,  his  inability  to  pay  all,  his  debts  in 
full,  his  willingness  to  surrender  all  his  estate  and  effects 
for  the  benefit  of  his  creditors,  and  his  desire  to  obtain  a 
discharge  from  his  debts  and  liabilities,  and  shall  annex 
thereto  a  schedule  and  inventory,  and  valuation,  in  com- 
pliance with  the  provisions  of  this  act.    The  filius  of  such 
petition  shall  be  an  act  of  insolvency,  and  thereupon 
such  petitioner  shall  be  adjudged  an  insolvent  debtor. 

Petition— requisites,  8  CaL  44;  19  Cal.  162:  32  CaL  406;  and  see  next 
note:  amendment,  sec.  8i»;  22  CaL  38 :  objections,  raising,  sec  fiOn. 

Besidenoe— six  months  in  county,  averriDg  in  petition,  10  CaL  483i 
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nCaLOMiSIO;  MCsLn;  andcompftra,28CsLS08:  genfinllr.we 
OiT.  Proo.  860. 196,  fttbd.  In. 

Snpeilor  Oourt— Jnrlsdletloii  of  proceedings  In  InsolTencF, 
OlT.  ROC.  sec  76,  snlxL  4. 

§  3.  Said  Bchedale  most  contain  a  fall  and  tme 

ment  of  all  his  debts  and  liabilities,  exhibiting  to  the 

of  his  knowledge  and  belief  to  whom  said  debts  or  liahit 

ities  are  due,  the  place  of  residence  of  his  creditors, 

the  sum  due  to  each;  the  nature  of  the  indebtedness 

demand,  whether  founded  on  written  secnrity,  obligatlc 

contract,  or  otherwise;  the  true  cause  and  consideratic 

thereof,  and  the  time  and  place  when  and  where  said  ii 

debtedness  accrued,   and  a  statement  of  any  existio 

pledge,  lien,  mortgajge,  judgment,  or  other  secnrity  fc 

the  payment  of  the  same. 

Sohednle-contents  of,  10  GaL  418. 48S;  14  CaL  173;  19  CU.  162: 
6IO:obj6ctionBto,aee.fiOii;22GaLM;81GaLI28;  «  CaL  406;  M  Gtf.  I 

§  4.  Bald  inventory  must  contain  an  accurate  desczip- 

3  tion  of  all  the  estate,  both  real  and  personal,  of  the  peti- 
las  V  tioher,  including  his  homestead,  if  any,  and  all  property 
65  34  exempt  bylaw  from  execution,  and  where  the  same  la 
74  3Si  situated,  and  all  incumbrances  thereon. 

ZnTontory— see  Soexdulb,  sec  Sn. 

§  5.  The  petition,  schedule,  and  inventory  must  be 
verified  by  the  affidavit  of  the  petitioner  annexed  thereto, 
and  shall  be  in  form  substantially  as  follows:  I, ^,do 

4  solemnlv  swear  that  the  schedule  and  inventory  now  de- 
Xti^  \  livered  by  me  contain  a  full,  perfect,  and  true  disoovezy 
&)  3U  of  all  the  estate,  real,  personal,  and  mixed,  goods  and 
74  :u3 .  effects  to  me  in  any  way  belonging;  all  such  debts  as  are 
77 1>^  to  me  owing,  or  to  any  person  or  persons  in  trust  forme, 

and  all  securities  and  contracts,  and  contracts  whereby 
any  money  may  hereafter  become  payable,  or  any  benefit 
•       or  advantage  accrue  to  me  or  to  my  use,  or  to  any  other 
tna  A     person  or  persons  in  trust  for  me;  that  I  have  no  lands, 
^  H,}}     money,  stock,  or  estate,  reversion  or  expectancy,  besides 
^  :U:i      that  set  forth  in  my  schedule  and  inventory;  that  I  have, 
^  iOi       in  no  instance,  created  or  acknowledged  a  debt  for  a 
greater  sum  than  I  honestly  and  truly  owe;  that  I  have 
not,  directly  or  indirectly,  sold,  or  otherwise  disposed  of, 
or  concealea  any  part  oi  my  property,  effects,  or  con- 
tracts; that  I  have  not  in  any  way  compounded  with  my 
creditors  whereby  to  secure  the  same,  or  to  receive,  or  to 
expect  any  profit  or  advantage  therefrom,  or  to  defraod 
or  deceive  any  creditor  to  whom  I  am  indebted  in  any 
manner*    So  help  me  God. 
Signanure— to  petition  and  schedule,  19  CaL  162;  «  CaL  498. 
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6.    XJpon  receiving  and  filing  such  petition,  schedule, 
inventory,  the  coort  shall  make  an  order  declaring 
petitioner  insolvent,  and  directing  the  sheriff  of  the 
D.t>y  to  take  possession  of  all  the  estate,  real  and  per- 
a.1,  of  the  debtor,  except  such  as  may  be  by  law  ez- 
pt  f  rpm  execution,  and  of  all  his  deeds,  vouchers,  books       e 
account,  and  papers,  and  to  keep  the  same  saf elv  until    iw^  \ 
%  appointment  of  an  assignee.  SiAid  order  shall  f  url^er     ts5  ^  r. 
*l3ia  the  payment  of  any  debts  and  the  delivery  of  any     ^\\% 
^peirty  belonging  to  such  debtor,  to  him,  or  for  his  use,      ^ 
A    the  transfer  of  any  property  by  him;  and  shall  fur- 
ex  appoint  a  time  and  place  for  a  meeting  of  the  cred- 
>rs,  to  prove  their  debts  and  choose  one  or  more  as- 
3p:ieeB  ot'the  estate,  which  shall  not  be  less  than  thirty 
kys  after  the  making  of  said  order,  and  shall  designate 
ne^wspaper  or  newspapers  of  general  circulation  in  which 
al3lication  thereof  snail  be  made.    Upon  the  granting  of 
hid.  order,  all  proceediugs  against  the  said  insolvent  shall 
•e  stayed. 
^Deposit  of  books,  etc^sec.  22. 

UToX  less  than  thirty  da7»->notice  of  creditors'  meetiog,  84  GaL  187; 
rruson  V.  His  Creditors,  July  6th,  1880, 5  Pac.  0.  L.  J.  662. 

Order  stayingproceedings— operates  from  date,  14  CaL  47:  enforce* 
nent  of,  Baudy  v.  Bansome,  Jaa.  I9tb,  1880, 4  Pac.  0.  L.  J.  537. 

Oombining  proceedings— under  this  section,  and  issuing  from 
cihambers,  36  Gal.  24. 

a  7.  A  copy  of  said  order  shall  immediately  be  pub* 
ed  by  the  clerk  of  said  court,  in  the  newspaper  or 
newspapers  designated  therein,  as  often  as  the  newspaper 
!  Is  printed  before  the  meeting  of  creditors,  and  be  served 
by  the  clerk  forthwith  by  United  States  mail,  postage  pre* 
'  paid,  or  personally,  on  all  creditors  named  in  the  sched- 
ule.    The  order  of  adjudication  shall  direct  the  publica- 
#tion  thereof  in  a  newspaper  published  in  the  county,  or        « 
I  city  and  county,  in  which  the  petition  is  filed,  if  there  be     1,^^  \ 
one,  and  if  there  be  none,  in  a  newspaper  published  near-     gj  :^  >  i 
est  to  such  county,  or  city  and  county;  provided,  that  no     66  574 
order  of  adjudication  upon  creditors'  petition  shall  be  en-     77  i'):^ 
tered,  unless  there  first  be  deposited  with  the  clerk,  in  *- 
addition  to  the  usual  cost  of  commencing  said  proceed- 
.   ings,  a  sum  of  money  sufficient  to  defray  the  cost  of  the 
'    publication  ordered  by  the  court,  and  ten  cents  for  each 
I    copy,  to  be  mailed  to  or  served  on  the  creditors,  which 
;   latter  sum  is  hereby  constituted  the  legal  fee  of  the  derk 
'    for  the  mailing  or  service  required  in  this  section. 


OftL 
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Servloe  tnr  mill  fompare  as  to  tepoait  of  a»imnwia,  Code  Or, 
Pn^s.  Boc  4U;  9  GaL  6ie;  »  GaL  fiOB. 

FOnonal  aonrloo  compare  as  to  summoiMy  OodAdT.  Fvoe.  aeflB. 
410.411. 

ABTICLB  nL 

nnrOLUKTART  ZN80IiVBirC7. 

§  8.  An  adjadication  of  insolvenoy  may  be  made  on 
the  petition  of  five  or  more  creditoie,  residents  of  this 
Stat^  whose  debts  or  demands  aocmed  in  this  State,  and 
amount  in  the  aggregate  to  not  less  than  five  hundred 
dollars;  provided,  that  said  creditors,  or  either  of  them, 
have  not  become  creditors  by  assigximent  within  thirty 
days  prior  to  the  filing  of  said  petition.    Such  petition 
must  be  filed  in  the  Saperior  Goart  of  the  county,  or  city 
and  county,  in  which  the  debtor  resides  or  has  his  place 
of  business,  and  must  be  verified  by  at  least  three  c^  the 
petitioners,  setting  forth  that  such  person  is  about  to  de- 
8       part  from  the  State,  with  intent  to  defraud  his  creditors; 
in<«  V    or  being  absent  from  the  State  with  such  intent,  re- 
6H  2V)    mains  absent;  or  conceals  himself  to  avoid  the  service 
70  iH    q£  legal  process;  or  conceals,  or  is  removing  any  of  lus 
\l  A\   property  to  avoid  its  being  attached  or  taken  on  legal 
Q.  ow   process;  or  being  insolvent,  has  suffered  his  property  to 
remain  under  attachment,  or  legal  process,  for  four  days: 
.       , .  I  or  has  confessed,  or  offered  to  allow  judgment  in  favor  of 
'  any  creditors;  or  willfully  suffered  jud^ent  to  be  taken 

'/  r  .^    against  1dm by  default;  or  has  suffered,  or  procured  his 
•^property  to  be  taken  on  legal  process,  with  intent  to  give 
'  ,  &  preference  to  one  or  more  of  his  creditors;  or  has  o^e 
'  any  assignment,  gift,  sale,  conveyance,  or  transfer  of  his 
estate,  property,  rights,  or  credits,  with  intent  to  delay, 
defraud,  or  hinder  his  creditors;  or  in  contemplation oz 
insolvency,  has  made  any  x>ayment,  gift,  grant,  sale,  con- 
veyance, or  transfer  of  his  estate,  property,  rights,  or 
credits;  or  has  been^arrested  and  held  in  custody  by  vir- 
!>'  tue  of  any  civil  process  of  court  founded  on  any  debt  or 

)  demand,  and  such  process  remains  in  force^  and  not  dis- 

charged by  payment,  or  otherwise,  for  a  period  of  four 
^  days;  or  being  a  merchant  or  tradesman,  has  stopped  or 

!  suspended,  and  not  resumed  payment  within  a  period  of 

forty  days  after  maturity  of  any  written  acknowledg- 
ment of  mdebtedness,  unless  the  party  holding  sach  ac- 
l  knowledgment  has,  in  writing,  waived  the  right  to  pro- 

ceed imder  this  subdivision;  or  being  a  bank,  or  banker, 
agent,  broker,  factor,  or  commission  merchant,  has  failed 
;  for  forty  days  to  pay  any  moneys  deposited  with  or  re- 


'  ^ 
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^ei'ved  by  him  in  a  fiduciary  capacity,  upon  demand  of 
[Mtyxuent,  excepting  savings  and  loan  banks,  or  associa- 
doms,  who  loan  the  money  of  their  stockholders  and  de- 
E>OBitors  on  real  estate,  and  provide  in  their  by-laws  for 
*lie  repayment  of  such  deposits.  The  petitioners  may, 
from  time  to  time,  amend  and  correct  the  petition,  so  that 
ilie  same  shall  conform  to  the  facts,  by  leave  of  the  court 
t>ef  ore  which  the  proceedings  are  pending,  but  nothing  in 
;liis  section  shall  oe  construed  to  invalidate  any  loan  of 
i,ctQal  value,  or  the  security  therefor,  made  in  good  faith 
ipon  a  securitv  taken  in  good  faith  on  the  occasion  of  the 
[Halting  of  such  loan;  the  said  petition  shall  be  accompa- 
nied, by  a  bond  with  two  sureties  in  the  penal  sum  of  at 
Least  five  hundred  dollars,  conditioned  that  if  the  debtor 
ilioiUd  not  be  declared  an  insolvent,  the  petitioners  will 
pay  all  costs  and  damages,  including  a  reasonable  attor- 
ney's fee,  that  the  debtor  may  sustain  by  reason  of  the  fil- 
ing of  said  petition.  The  court  may,  upon  motion,  direct 
the  filing  of  an  additional  bond  with  different  sureties 
wlien  deemed  necessary. 
Xntent  to  defraad  his  creditors— see  sec.  55,  notes. 

Oonceals  himself— to  avoid  senrice  of  process,  compare  as  to  pub- 
Ucatlon  of  suunons.  Code  Civ.  Proc  sec  412;  6  CaL  201;  12  CaL  288; 
»Cal.l49. 

Fiduciary  capacity— see  8  Cal.  619. 

Amended  petition— compare  Code  Civ.  Proo.  sec.  473  and  notes. 

Bond— compare  UzmsBTAKiira,  obvxballt.  Code  Civ.  Proo. 
•ec.  041i».  ^ 

§  9.  Upon  the  filing  of  such  creditors'  petition,  the    /pi-jU-l, 
court  shall  issue  an  order  requiring  such  debtor  to  show 
cause,  at  a  time  and  place  to  be  fixed  by  said  court, 
'wby  he  should  not  be  adjudged  an  insolvent  debtor,  and     j„ :  > 
at  the  same  time,  or  thereafter,  upon  good  cause  shown    h'^\\ 
therefor,  said  court  may  make  an  order  forbidding  the    89  lo^ 
pavxnent  of  any  debts,  and  the  delivery  of  any  property 
Delongingto  such  debtor  to  him  or  for  his  use,  or  the  trans- 
fer of  any  property  by  him. 

Order  forbidding  payment,  etc.— see  sec.  6:  injmiction  generally, 
compare  Code  Civ.  Proc.  sec.  525  et  seq, 

§  IOL  a  copy  of  said  petition,  with  a  copy  of  the  or- 
der to  show  cause,  shall  be  served  on  the  debtor,  in  the 
same  manner  as  is  provided  by  law  for  the  service  of  sum-     i  > 
mens  in  civil  actions,  but  such  service  shall  be  made  at  r  \  ns  j^ 
least  ten  days  before  the  time  fixed  for  the  hearing;  pro-    67  ^'^ 
vided,  that  if,  for  any  reason,  the  service  is  not  made,  the 
order  may  be  renewed,  and  the  time  and  place  of  hearins 
ebanged;  or  by  a  supplemental  order  by  the  court,  or  u 

CODX  Crv.  pboo.— S5. 
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Baoh  debtor  cannot  be  found,  or  his  place  of  abode  aaoe 
tained,  seryice  shall  be  made  by  publication  as  is  pr 
Tided  in  the  Code  of  Civil  Procedure  for  seryice  of  son 
mons  by  publication. 

Serried  of  mxnmons— In  cirU  scttons,  Code  Glv.  Proc  see.  411  ai 
notes. 

Pablication  of  ■ommona— Code  CIt.  Proc.  eecs.  412, 413  and  nofeee 

§  11.  At  the  time  fixed  for  the  hearing  of  said  order  t 

show  cause,  or  such  other  time  as  it  may  be  adjourned  tc 

the  debtor  may  demur  to  the  petition  for  the  same  cause 

II      as  is  provided  for  demurrer  in  other  cases  by  the  Code  c 

I  ,s  ^    Civil  Procedure.   If  the  demurrer  be  overruled«thedebto: 

70  131    shall  have  ten  days  thereafter  in  which  to  answer  the  peti 

tion.     If  the  debtor  answer  the  petition,  such  answe 

shall  contain  a  specific  denial  of  the  material  allegatiozzi 

of  the  petition  controverted  by  him,  and  shall  be  verified 

in  the  same  manner  as  pleadings  in  civil  actions;  anc 

the  issues  raised  thereon  may  be  tried  with  or  wiUiout  i 

jury,  according  to  the  practice  provided  by  law  for  the 

trial  of  civil  actions. 

Demorrer— Code  CIt.  Proc.  sec.  480  and  notes. 

Answer  after  demnxrer-overmled,  compare  Code  dr.  Pioe.  sec 

472  and  note. 

Contents  of  answers-compare  Code  Civ.  Proo.  sec  437  and  notes. 
Verification  of  pleading*— Code  Civ.  Proc.  sec  446  and  notes. 
Trial  of  civil  actions— Code  Civ.  Proc  sees.  588-661. 

§  12.  If  the  respondent  shall  make  default,  or  if,  after 
a  trial,  the  issues  are  found  in  favor  of  the  petitioneis, 
the  court  shall  make  an  order  adjudging  that  saidrespond- 
,         ent  is,  and  was  at  the  time,  of  filins  the  petition,  an  in- 
Iils  ,\    solvent  debtor,  and  shall  require  said  debtor,  within  suci 
'  95  XQ3    time  as  the  court  may  designate,  to  file  in  court  the  sched- 
j  ule  and  inventory  provided  for  in  sections  three  and  foui 

rj,        *^>^  )klof  this  act;  and  thereupon  all  proceedings  shall  be  had 
f  in  said  matter  in  the  same  manner  as  if  said  debtor  had 

I  volutarily  filed  his  petition. 

•I  §  13.  If,  upon  such   hearing  or  trial,  the  issues  are 

I  found  in  favor  of  the  respondent,  the  proceedings  shall 

<|  be  dismissed,  and  the  respondent  shall  recover  costs  from 

kj  the  petitioning  creditors  in  the  same  manner  as  on  ftnal 

I  judgment  in  civil  actions. 

I  Costs— In  civil  actions,  Code  Civ.  Proc.  sec.  1021  et  teg. 

§  14.  If  the  debtor  has  failed  to  appear  after  servicer 
i  personally  or  by  publication,  or  is  absent,  or  cannot  l)e 

''  found,  the  schedule  and  inventory  may  be  prei>ared  \>7 
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he  Blieriff,  or  by  the  assignee,  from  the  best  information 
le  can  obtain. 

AETICLE  IV. 


g    X5.  At  a  meeting  of  the  creditors,  in  o^n  court, 
iliose  liaving.proven  their  claims,  by  filing  a  verified  state- 
ziexili  showing  the  amount,  nature,  and  security,  if  any, 
ilia.ll  proceed  to  the  election  of  one  assignee.  The  assignee 
ibckU  be  a  resident  of  the  county  where  the  insolvent 
resides,  or  where  he  has  carried  on  his  business.   In  elect- 
ing; an  assignee,  the  opinion  of  the  majority  in  amount  of 
claims  shall  prevail.    The  clerk  of  the  court  shall  keep  a 
Dciinnte  of  the  deliberations  of  said  creditors,  and  of  the 
election  and  appointment  of  an  assignee,  and  enter  the       1 5 
IBazne  upon  the  records  of  the  court.    The  assignee  shall     Tn^  \ 
file,  TTltbin  five  days,  unless  the  time  be  extended  by  the    78  218 
covat,  with  the  clerk,  a  bond,  in  an  amount  to  be  fixed  by 
tbe  court,  to  the  State  of  California,  with  two  or  more 
sufficient  sureties,  approved  by  the  court,  and  conditioned 
for  the  faithful  performance  of  the  duties  devolving  upon 
him.    The  bona  shall  not  be  void  upon  the  first  recovery, 
but  may  be  sued  upon  from  time  to  time  by  any  creditor 
a^^rieved,  in  his  own  name,  until  the  whole  penalty  is  ex- 
hausted.   The  sureties  on  such  bond  may  be  required  to 
justify,  upon  the  application  of  any  party  interested,  in 
the  sttme  manner  as  oail  upon  arrest  in  civil  cases. 
Reaidenoe— sec.  2f». 

Bond— 6ee  sec.  611 :  saccessiTO  suits  on,  compare  Code  GiT.  Froc.  seo. 
U92. 

Jiutiflcatio&  of  bail  npon  arrest— Code  CiT.  Proc.  sees.  48S-498. 

§  16.  If,  on  the  day  appointed  for  the  meeting,  the 
creditors  do  not  attend,  or  refuse  to  elect  an  assignee;  or 
if,  after  election,  the  assignee  shall  fail  to  qualify  within 
the  proper  time,  it  sball  be  lawful  for  the  court  before 
which  the  said  meeting  may  take  place,  to  appoint  an 
assignee  and  fix  the  amount  of  his  bond. 

Title  of  assignee— when  vests,  14  Cal.  47 ;  39  Cal.  137 ;  48  GaL  201. 

Estate  conveyed  by  assignment— toll  franchise  does  not  pass,  41 
Cal.  607.  ,     ^nf 

Exempt  iVom  execntlon— Code  Civ.  Proc.  sec.  990  and  notes.  ^^^,  /^ 

§  17.  As  soon  as  an  assignee  is  appointed  and  quaU-  ^  ^'^^ 
fied,  the  clerk  of  the  court  shall,  by  an  instrument  under.  ^-J  ^^ 
his  hand,  and  seal  of  the  court,  assign  and  convey  to  the  ij^  515 
assignee  idl  the  estate,  real  and  personal,  of  the  debtor,      34  ^7 

87  45* 
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^itb  all  his  deeds,  books,  and  papen  zelating:  thereto,  and 
such  assignment  shall  relate  back  to  the  commencemiaij 
of  the  proceedings  in  insolvency,  and  by  operation  of  law 
shall  vest  the  title  to  all  snch  property  and  estate,  both 
real  and  personal,  in  the  assignee,  although  the  same  if 
then  attached  on  mesne  process,  as  the  property  of  the 
debtor,  and  shall  dissolve  any  attachment  made  within 
one  month  next  preceding  the  commencement  of  the  in- 
solvency proceedings.  Such  assignment  shall  operate  to 
vest  in  the  assignee  all  the  estate  of  the  insolvent  debtcsr 
not  exempt  by  law  from  execution. 

Aasignee  prosecuting  action— see  sec  21,  sahd.  1 :  sobstitaaoa  for 
I  Insolvent,  compare  Code  Civ.  Proc.  sec.  385. 

!  Oonclnsive  evidence— see  Code  Civ.  Proc.  sec.  1837. 

§  18l  The  assignee  shall  have  the  right  to  recover  aU 
I  the  estate,  debts,  and  effects  of  said  insolvent.    If,  at  the 

time  of  the  commencement  of  proceedings  in  insolvency, 
,  i^g  an  action  is  pending  in  the  name  of  the  debtor,  for  the 
'  I  IS  A  recovery  of  a  debt  or  other  thing  which  might  or  ought  to 
■  T2  2o3  pass  to  the  assignee  by  the  assignment,  the  assignee  shall 
1  7o  4J9  be  allowed  and  admitted  to  prosecute  the  action,  in  like 
I  77  5  K)  manner  and  with  like  effect  as  if  it  had  been  originally 
i  Qi  Mil  commenced  by  him.  In  suits  prosecuted  by  the  assignee, 
I  »i  bui  ^  certified  copy  of  the  assignment  made  to  him  shiul  be 
1    Q^^'n      conclusive  evidence  of  his  authority  to  sue. 

'         I  Oertifled  copy— of  assignment,  compare  Code  Civ.  Proc.  sees.  1919^ 

loZS. 

^  Oonclnsive  evidence— sec.  17n. 


§  19.  The  assignee  shall,  within  one  month  after  the 
making  of  the  assignment  to  him,  cause  the  same  to  be  re- 
corded in  every  county,  or  city  and  county,  within  this 
State  where  any  lands  owned  by  the  debtor  are  situated, 
and  the  record  of  such  assignment,  or  a  duly  certiHed  copy 
thereof,  shall  be  conclusive  evidence  thereof  in  all  courts. 
Resignation  of  assignee— compare  Code  Civ.  Proc  sec  1427. 

§  20.  Any  assignee  may  at  any  time,  by  writing  filed 
in  court,  resign  his  appointment,  having  first  settled  his 
accounts,  and  delivered  up  all  the  estate  to  such  suc- 
cessor as  the  court  shall  appoint;  provided,  that  if,  in  the 
discretion  of  the  court,  the  circumstances  of  the  case  re- 
quire it,  upon  good  cause  being  shown,  the  court  may,  at 
auy  time  before  such  settlement  of  account  and  delivery 
of  the  estate  shall  have  been  completed,  revoke  the  s(^ 
pointment  of  such  assignee  and  appoint  another  in  hiB 
stead.  The  liability  of  the  outgoing  assignee,  or  of  the 
sureties  on  his  bond,  shall  not  be  in  any  manner  dis- 
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leleased,  or  affected  by  sncli  appointment  of 
er  in  his  stead. 

S  21.  The  said  assignee  shall  have  power: 
X.   To  sae  in  his  own  name  and  recover  all  the  estate, 
de1>ts,  and  things  in  action,  helgngins  or  dua  to  sncn    -^^i 
del>'tor,  and  no  set-off  or  counter-claim  shall  be  allowed  in 
SLXiy  8Qch  suit,  for  any  debt,  imless  it  was  owing  to  snch^'^.-  ;  7 
oreditor  by  such  debtor  at  the  time  of  the  adjudication  of ' ' 
insolTency ;  /  ^  i*.  /5 . 

2.  To  take  into  his  possession  all  the  estate  of  such 
delator  except  property  exempt  by  law  from  execution, 
-^^bether  attached  or  aelivered  to  him,  or  afterward  dis- 
covered, and  all  books,  vouchers,  evidence  of  indebted- 
ness, and  securities  belonging  to  the  same; 

3.  In  case  of  a  non-resident  absconding  or  concealed 
d.e'btor,  to  demand  and  receive  of  every  sheriff  who  shall 
liave  attached  any  of  the  property  of  such  debtor,  or 
^^vlio  shall  have  in  his  possession  any  moneys  arising  from 
tlie  sale  of  such  property,  all  such  property  and  moneys, 
on  paying  him  his  lawful  costs  and  charges  for  attach- 
ing; and  keeping  the  same;  ,^^}^  ^ 

4.  From  time  to  time  to  sell  at  public  auction  all  the  i^^  49^ 
estate,  real  and  personal,  vested  in  him  as  such  assignee,  77  545 
wliich  shall  come  to  his  possession  and  as  ordered  by  the  7  s  iis 
.court:  84  boi 

5.  On  such  sales  to  execute  the  necessary  conveyances 
and  bills  of  sale; 

6.  To  redeem  all  valid  mortu^ages  and  conditional  con- 
tracts, and  all  valid  pledges  of  personal  property,  and  to 
satisfy  any  judgments  which  may  be  an  incumbrance  on 
any  property  sold  by  him,  or  to  sell  such  property  subject 
to  such  mortgage,  contracts,  pledges,  or  judgments. 

7.  To  settle  all  matters  and  accounts  between  such 
debtor  and  his  debtors,  subject  to  the  approval  of  the 
court; 

8.  Under  the  order  of  the  court  appointing  him,  to  com- 
pound with  any  person  indebted  to  such  debtor,  and 
thereupon  to  discharge  all  demands  against  such  person; 

9.  To  have  and  recover  from  any  person  receiving  a  con- 
veyance, gift,  transfer,  payment,  or  assignment,  made 
contrary  to  any  provision  of  this  act,  the  property  there- 
by transferred  or  assigned,  or  in  case  a  redelivery  of  the 
property  cannot  be  had,  to  recover  the  value  thereof, 
witn  damages  for  the  detention. 

POWERS  OF  ASSIGNEE. 
SUBBTVisiov  1.  Sne  in  his  own  name,  etc.— see  sec  18*  Oonater* 
olaim— see  Code  €!▼.  Proc.  sec  438  and  notes. 
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SUBDiTiBioy  S.  Bssmptlonft— see  Code  dr.  FrocaecWlM.  At- 
taohment— see  Code  Civ.  Proc.  637  et  «eg.  BookSi  etc.— eberlfra  pxe- 
Ylous  control,  sec.  6:  deposited  with  clerk,  sec  22. 

SXJBDivisiOK  3.  Attachment— see  Code  Civ.  Proc  537-^559  and  notes. 

SUBDivisiov  4.   Bale  of  propert7— by  assignee*  sees.  2^27. 

SXTBDivnioir  e.  SatisfiBotion  of  judgment— see  Code  CIt.  Proc 
sec.  675  and  note. 

SUBDi  visiov  8.  Oomponnd  wiUi  dehtor-compare  as  to  executor, 
etc..  Code  Civ.  Proc.  sec  1588:  accord  and  satisfaction,  see  Civil  Code, 
sees.  1531-1524. 

.  SUBDivisiov  9.  Frandnlent  transfers— sec  55.  Claim  and  de- 
livery—see Code  Civ.  Proc.  sec.  509  et  seq.  Damages  for  detention- 
see  under  BEFLEvnr  Judombst,  Code  Civ.  Proc.  sec  G67i>. 

§  22.  The  insolvent  shall,  either  before  or  on  the  day 
appointed  for  the  meeting  of  creditors,  deliver  to  the  conrt 
all  the  commercial  or  account  hooks  he  may  have  kept, 
which  books  shall  be  deposited  in  the  clerk's  ofiSce  ot 
said  coart.  Said  insolvent  shall  also  deliver  to  the  conrt, 
at  the  same  time,  all  vouchers,  notes,  bonds,  bills,  securi- 
ties, or  other  evidences  of  debt,  in  any  manner  relating  to 
or  having  any  bearing  upon  or  connection  with  the  prop- 
erty surrendered  by  said  debtor,  and  all  such  papers  or 
securities  shall  be  deposited  in  the  clerk's  office  of  said 
court,  and  the  clerk  shall  hand  them  over,  together  with 
the  books  of  the  insolvent,  to  the  assignee  who  may  be 
appointed. 

*  Books,  vouohers,  etc.— see  sees.  6  and  21,  subd.  2:  effect  of  flaflnre 
to  deposit,  19  CaL  691 ;  31  CaL  201. 

§  23.  If  any  person,  before  the  assignment  is  made, 
.-,  I.  having  notice  of  the  commencement  of  proceedings  in  in- 
*  "  •♦'solvency,  embezzles  or  disposes  of  any  of  the  moneys, 
goods,  chattels,  or  effects  of  the  insolvent,  he  is  chargea- 
ble therewith,  and  liable  to  an  action  by  the  assignee  for 
double  the  value  of  the  property  so  embezzled  or  cUsposed 
of,  to  be  recovered  for  the  benefit  of  the  estate. 

Embezzlement  of  property  of  estate  •compare  Code  Civ.  Proc 
sec.  1458  and  notes. 

§  24.  The  same  penalties,  forfeitures,  and  proceedings 

1 11^  A   ^^  citation,  examination,  and  commi|;ment,  shall  apply  on 

56  6V  ^^^^  o^  ^^  assignee  against  persons  fiuapected  of  liaving 

"  concealed,  embezzled,  conveyed  away,  or  disposed  of  any 

property  of  the  debtor,  or  of  having  possession  or  kno^wi- 

•>.  J  H  - :  ®<igo  o^  aiiy  deeds,  conveyances,  bonds,  contracts,  or  oth- 

'  * '  er  writings  which  relate  to  any  interest  of  the  debtor  in 

any  real  or  personal  estate,  as  provided  in  the  case  of  the 

estates  of  deceased  persons  in  sections  one  thousand  four 

hundred  and  fifty-nine,  one  thousand  four  hundred  and 
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slzty,  and  one  thousand  four  hundred  and  sixty-one  of 
tjlie  Code  of  Civil  Procedure. 

§  25.  The  assignee  shall  as  speedily  as  possible  convert 
title  estate,  real  and  personal,  into  money.  He  shall  keep  1,^ \ 
th  regular  account  of  all  moneys  received  by  him  as  as-  7^  213 
signee,  to  which  every  creditor  or  other  person  interested 
-tberein  may,  at  all  reasonable  times,  nave  access.  No 
private  sale  of  any  property  of  the  estate  of  an  insolvent 
debtor  shall  be  valid,  unless  made  under  the  order  of  the 
court  upon  a  petition  in  writing,  which  shall  set  forth  the 
£acts  showing  the  sale  to  be  necessary.  Upon  filing  the 
petition,  notice  of  at  least  ten  days  shall  be  given  by  pub- 
lication and  mailing,  in  the  same  manner  as  is  provided 
in  section  seven  of  this  act.  If  it  appears  that  a  private 
sale  is  for  the  best  interests  of  the  estate,  the  court  shall 
order  it  to  be  made. 

Fkivate  sale— on  petition  and  order,  compare  Code  Civ.  Proc.  sees. 
1517, 151S  and  notes. 

§  26.  When  it  appears  to  the  satisfaction  of  the  court 
that  the  estate  of  the  debtor,  or  any  part  thereof,  is  of  a 
perishable  nature,  or  is  liable  to  deteriorate  in  value,  or  is 
disproportionately  expensive  to  keep,  the  court  may  order 
the  same  to  be  sold  in  such  manner  as  may  be  deemed 
most  expedient,  imder  the  direction  of  the  sheriff  or  a^ 
signee,  as  the  case  may  be,  who  shall  hold  the  funds  re- 
ceived in  place  of  the  property  sold  until  the  further  order 
of  the  court. 

Bale  of  perishable  or  depreolating  propert7— compare  Code  Civ. 
Proc.  sec.  1522. 

§  27.  Outstanding  debts,  or  other  property  due  or  be- 
longing to  the  estate,  which  cannot  be  collected  and  re- 
ceived oy  the  assignee  without  unreasonable  or  inconven- 
ient delay  or  expense,  may  be  sold  and  assigned  in  like 
manner  as  the  remainder  of  the  estate. 

§  28b  Assignees  shall  be  allowed  all  necessarv  expens- 
es in  the  care,  management,  and  settlement  of  the  estate,  a.  v 
and  shall  collectively  be  entitled  to  charge  and  receive 
for  their  services  commissions  upon  all  sums  of  monev^^^^  i;. 
coming  to  their  hands  and  accounted  for  by  them,  as  fol- 
lows :  For  the  first  thousand  dollars,  at  the  rate  of  seven 
per  cent. ;  for  all  above  that  sum  and  not  exceeding  ten 
thousand  dollars,  at  the  rate  of  five  per  cent.;  and  for  all 
above  that  sam,  at  the  rate  of  four  per  cent. 

Asaignee's  fees— compare  Code  Civ.  Proc.  sees.  1616, 1618  andnotea 
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§  2%  At  the  expiration  of  three  months  from  the  «p- 
pomtment  of  the  assignee  in  an^  case,  or  as  mnch  earlier 
r  fl  A    '^  ^^®  court  may  direct,  the  assignee  shall  exhibit  to  the 
73  ^  court  and  to  the  creditors,  and  file  just  and  true  accoants 
78  218  ^  All  ^  receipts  and  payments  verified  by  his  oath,  and 
a  statement  oi  the  property  outstanding,  specifyin^^  the 
cause  of  its*  outstanding,  also  what  debts  or  clainia  are 
yet  undetermined,  and  stating  what  sum  remains  in  his 
possession;  and  thereupon  a  dlTldend  shall  be  made,  on- 
less  for  cause  the  court  shall  otherwise  order.    Thereafter 
further  accounts,  statements,  and  dividends  shall  be  made 
lin  like  manner  as  often  as  occasion  requires. 

Acoonnts— compare  as  to  executors,  etc.,  Code  Glv.  Proc.  sec  16B3 
eiseq. 

§  30.  The  court  shall  at  any  time,  upon  the  motion  of 
any  two  or  more  creditors,  require  the  assignee  to  file  his 
account,  and  if  he  has  funds  subject  to  distribution  he 
shall  be  required  to  distribute  them  without  delay. 

§  31.  All  creditors  whosd  debts  are  duly  proved  and 
allowed  shall  be  entitled  to  share  in  the  property  and  es- 
tate pro  rata  without  priority  or  preference  whatever, 
3 1       other  than  as  providedf  in  this  act,  and  in  section  one 
l'^  t >    thousand  two  hundred  and  four  of  the  Code  of  Civil  Pro- 
»4  D39    cedure;  provided^  that  any  debt  proved  by  any  person 
liable  as  bail,  surety,  guarantor,  or  otherwise,  for  the  debt- 
or, shall  not  be  paid  to  the  person  so  proving  the  same 
until  satisfactory  evidence  shall  be  produced  of  the  pay- 
ment of  such  debt  by  such  person  so  liable;  and  the 
share  to  which  such  debt  would  be  entitled  may  be  paid 
into  court,  or  otherwise  held  for  the  benefit  of  the  party 
entitled  thereto,  as  the  court  may  direct. 
Preferred  claims  for  wages— Code  Civ.  Proc.  sec.  1304. 
Fa3rment  into  court— see  Code  CIt.  Proc.  sees.  572-574, 2104. 

§  32.  No  dividend  already  declared  shall  be  distribut- 
ed by  reason  of  debts  being  subsequently  proved,  but  the 
creditors  proving  such  debts  shall  be  entitled  to  a  divi- 
dend eq^uai  to  those  already  received  by  the  other  credit- 
ors, before  any  further  dividend  is  made  to  the  latter; 
provided^  the  failure  to  prove  such  claim  shall  not  have  re- 
sulted from  his  own  neglect. 

§  33.  Should  the  assignee  refuse  or  neglect  to  render 
his  accounts  as  required  by  sections  thirty  and  thirty-one, 
or  pay  over  a  dividend  when  he  shall  have,  in  the  opinion 
of  the  court,  sufiicient  funds  for  that  purpose,  the  court 
wiall  immediately  discharge  such  assignee  from  his  trust, 
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and  shall  have  power  to  appoint  another  in  his  jdace. 
The  assignee  so  discharged  shall  forthwith  deliver  over  to 
tlie  assignee  appointed  oy  the  court  all  the  funds,  prop- 
erty, books,  vouchers,  or  securities  belonging  to  the  in- 
solvent, without  charging  or  retaining  any  commission  or 
compensation  for  his  personal  services. 

§  34.  Preparatory  to  the  final  account  and  dividend  the 
'assignee  shall  submit  his  account  to  the  court  and  file  the  r^\ 
same,  and  shall  at  the  time  of  filine  accompany  the  same  li\^ 
-with  an  affidavit  that  notice  by  mail  has  been  given  to  all  ' 
creditors  who  have  proved  their  claims,  that  he  will  ap- 
ply for  a  settlement  of  his  account,  and  for  a  discharge 
from  all  liability  as  assignee  at  a  time  specified  in  such 
notice,  which  time  shall  be  not  less  than  ten  or  more  than 
twenty  days  from  such  filing.  At  the  hearing,  the  court 
shall  audit  the  account,  and  any  person  interested  may 
appear  and  file  exceptions  in  writing,  and  contest  the 
same.  The  court  thereupon  shall  settle  the  account  and 
order  a  dividend  of  any  portion  of  the  estate  remaining 
undistributed,  and  shall  discharge  the  assignee,  subject 
to  compliance  with  the  order  of  the  court,  from  all  liaoil- 
ity  as  assignee  to  any  creditor  of  the  insolvent. 

Final  acoount— notice,  contest,  settlement:  compare  as  to  executor, 
etc..  Code  CIt.  Proc.  sees.  1633-1638. 

ARTICLE  V. 

PARTNERSHIPS  AND  CORPORATIONS. 

§  35.  Two  or  more  persons  who  are  partners  in  business    ». 
may  be  adjudged  insolvent,  either  on  the  petition  of  such  x,^^  ^ 
partners  or  any  one  of  them,  or  on  the  petition  of  five  or  77  40 ( 
more  creditors  of  the  partnership,  in  which  case  an  order  si  sn 
shall  be  issued  in  the  manner  provided  by  this  act,  upon 
which  all  the  joint  stock  and  property  of  the  partner- 
ship, and  also  all  the  separate  estate  of  each  of  the  part- 
ners, shall  be  taken,  excepting  such  parts  thereof  as  may 
he  exempt  by  law,  and  all  the  creditors  of  the  company,  and 
the  separate  creditors  of  each  partner,  shall  be  allowed 
to  prove  their  respective  debts;  and  the  assignee  shall  be 
chosen  by  the  creditors  of  the  copartnership,  and  shall  also 
keep  separate  accounts  of  the  3oint  stock  or  property  of 
the  copartnership,  and  of  the  separate  estate  of  each 
member  thereof,  and,  after  deducting  out  of  the  whole 
amount  received  by  such  assignee,  the  whole  amount  of 
the  expenses  and  disbursements,  the  net  proceeds  of  the 
joint  stock  shall  be  appropriated  to  pay  the  creditors  of  the 
copartnership,  and  the  net  proceeds  of  the  separate  estate 
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of  each  partner  shall  be  appropriated  to  pay  his  separate 
creditors;  and  if  there  shall  be  any  balance  of  the  sepa- 
rate estate  of  anv  partner,  after  the  payment  of  his  sepa- 
rate debts,  snoh  balance  shall  be  added  to  the  joint  stock 
for  the  payment  of  the  ioint  creditors;  and  if  there  shall 
be  any  balance  of  the  ioint  stock,  after  the  payment  of 
the  jomt  debts,  such  balance  shall  be  divided  and  appro- 
priated to  and  amon^fthe  separate  estate  of  the  several 
partners  accordin^f  to  their  respective  right  and  interest 
therein,  and  as  it  would  have  been  if  the  partnership  had 
been  dissolved  without  any  insolvency;  and  the  sum  so 
appropriated  to  the  separate  estate  of  each  partner  shall 
be  applied  to  the  payment  of  his  separate  debts,  and  the 
certilicate  of  discharge  shall  be  granted  or  refused  to  each 
partner  as  the  same  would  or  ought  to  be  if  the  proceed- 
ings had  been  by  or  against  him  alone  under  tnis  act; 
and  in  all  other  respects  the  proceedings  as  to  partners 
shall  be  conducted  in  the  like  manner  as  if  they  had  been 
commenced  and  prosecuted  b^  or  against  one  person 
alone.    It  such  copartners  reside  in  different  counties, 
that  court  in  which  the  petition  is  first  filed  shall  retain 
exclusive  jurisdiction  over  the  case.    If  the  petition  be 
filed  by  less  than  all  the  partners  of  a  copartnership,  these 
partners  who  do  not  join  in  the  petition  shall  be  ordered 
to  show  cause  why  they  should  not  be  adjudged  to  be  in- 
solvent, in  the  same  manner  as  other  debtors  are  required 
to  show  cause  upon  a  creditor's  petition^  as  in  this  act 

provided. 

Before  this  enactment— partners  conld  not  1>e  adjudged  insolvent. 
6  Cal.  195;  8  Gal.  44LGreditors  v.  Huston,  July  2l8t,  1880:  pqiBUit  m 
firm  property,  Cal.  F.  Co.  v.  Halsey,  March  loth,  1880,  6  Fac.  C.  L.  J. 
125. 

§  36.  The  provisions  of  this  act  shall  apply  to  corpo- 
rations, and  upon  the  petition  of  any  officer  of  any  corpo- 
ration, duly  authorized  by  the  vote  of  the  board  of  direct- 
ors or  trustees,  at  a  meeting  specially  called  for  that 
Surpose,  or  by  the  assent  in  writmg  of  a  majority  of  the 
irectors  or  trustees,  as  the  case  may  be,  or  upon  a 
creditor's  petition  made  and  presented  in  the  manner  pro- 
vided in  respect  to  debtors,  the  like  proceedings  shall  be 
had  and  taken  as  are  provided  in  the  case  of  debtors. 
All  the  provisions  of  this  act,  which  apply  to  the  debtor, 
or  set  forth  his  duties,  examination,  and  liabilities,  or 
prescribe  penalties,  or  relate  to  fraudulent  conveyances, 
payments,  and  assignments,  apply  to  each  and  every 
officer  of  any  corporation  in  relation  to  the  same  matters 
concerning  the  corporation.  Whenever  any  corporation 
is  declared  insolvent,  all  its  property  and  assets  shall  he 
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distributed  to  the  creditors;  but  no  discharge  shall  be 
granted  to  any  corporation. 
Oorporattons-Hsee  Civil  Code,  sees.  283-648. 

ARTICLE  VI. 

PROOF  OF  DEBTS. 

§  37.  All  debts  due  and  payable  from  the  debtor  at  37 

tlie  time  of  the  adjudication  of  insolvency,  and  all  debts  lus  i 

tlien  existing  but  not  payable  until  a  future  time,  a  re-  ^5  ijo 

bate  of  interest  being  made  when  no  interest  is  payable  |^  ^!?^ 

"by  the  terms  of  the  contract,  may  be  proved  against  the  °^  ^^"^ 
estate  of  the  debtor. 

§  38.  All  demands  against  the  debtor  for  or  on  account 
of  any  goods  or  chattels  wrongfully  taken,  converted,  or 
-withheld  by  him,  may  be  proved  and  allowed  as  debts  to 
tlie  amount  of  the  value  of  the  property  so  withheld, 
from  the  time  of  th^  conversion. 

§  39.  If  the  debtor  shall  be  bound  as  indorser,  surety, 
bail,  or  guarantor,  upon  any  bill,  bond,  note,  or  other 
specialty  or  contract,  or  for  any  debt  of  another  person, 
and  his  liability  shall  not  have  become  absolute  until  the 
adjudication  of  insolvency,  the  creditor  may  prove  the 
same  after  such  liability  shall  have  become  fixed,  and 
before  the  final  dividend  shall  have  been  declared. 

§  40.  In  all  cases  of  contingent  debts,  and  contingent     40 
liabilities  contracted  by  the  debtor,  and  not  herein  other-   [us  \ 
•wise  provided  for,  the  creditor  may  make  claim  therefor  8  >  552 
and  have  his  claim  allowed,  with  the  right  to  share  in  the 
dividends  if  the  contingency  shall  happen  before  the 
order  for  the  final  dividend,  or  he  may,  at  any  time,  apply 
to  the  court  to  have  the  present  value  of  the  debt  or 
liability  ascertained  and  liquidated,  which  shall  be  done 
in  such   manner  as  the  court  shall  order,  and  shall  be 
allowed  to  prove  for  the  amount  so  ascertained. 

§  41.  Any  person  liable  as  bail,  surety,  or  guarantor, 
or  otherwise,  for  the  debtor  who  shall  have  paid  the  debt, 
or  any  part  thereof,  in  discharge  of  the  whole,  shall  be 
entitled  to  prove  such  debt,  or  to  stand  in  the  place  of  the 
creditor,  if  lie  shall  have  proved  the  same,  although  such 
payments  shall  have  been  made  after  the  proceemngs  in 
Uisolvency  were  commenced;  and  any  person  so  uable 
for  the  debtor,  and  who  has  not  paid  the  whole  of  said 
debt  but  is  still  liable  for  the  same,  or  any  part  thereof 
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may,  if  the  creditor  shall  fail  or  omit  to  prove  such;  debt* 
prove  the  same  in  the  name  of  the  creditor. 
Snretj's  claim  for  oontritmtion-4ee  Code  CiT.  Free.  sec.  708. 

8  42.  Where  the  dehtor  is  liable  to  pay  rent,  or  other 

^  ^      debt  f  allinff  due  at  fixed  and  stated  periods,  the  creditor 

^1^^  ^  ^    may  prdve  lor  a  proportionate  part  thereof  up  to  the  time 

85 .355   ^^  ^^®  insolvency,  as  if  the  same  became  dae  from  day  to 

day,  and  not  at  such  fixed  and  stated  x)erlods. 

§  43.  In  all  cases  of  mutnal  debts  and  mutual  credits 

between  the  parties,  the  account  between  them  shall  be 

.  stated,  and  One  debt  set  off  against  the  other,  and  the 

^^  /  }  ^balance  only  shall  be  allowed  and  paid.    But  no  set-off  or 

counter-claim  shall  be  allowed  of  a  claim  In  its  nature  not 

provable  against  the  estate;  provided,  that  no  set-off  or 

counter-claim  shall  be  allowed  in  favor  of  any  debtor  to 

the  insolvent  of  a  claim  purchased  by  or  transferred  to 

.him  after  the  filing  of  the  petition  by  or  against  bim,  for 

the  purpose  of  making  such  set-off  or  counter-claim. 

Oonnter-daim— sec.21,8ab<Lln.  * 

§  44.  When  a  creditor  has  a  mortgage, .  or  pledge  of 
real  or  personal  property  of  the  debtor,  or  a  lien  thereon, 
J  *  *      for  securing  the  payment  of  a  debt  owing  to  him  from  the 
g9^L^    debtor,  he  shall  be  admitted  as  a  creditor  only  for  the 
63  ul     balance  of  the  debt,  after  deducting  the  value  of  such 
76  2io     property,  to  be  ascertained  by  agreement  between  him 
and  the  assignee,  or  by  a  sale  thereof,  to  be  made  in  such 
manner  as  the  court  shall  direct;  or  the  creditor  may  re- 
'''  -'    y  Jt  lease  or  convey  his  claim  to  the  assignee,  upon  such  prop- 
erty, and  be  admitted  to  prove  his  whole  debt.    If  toe 
value  of  the  property  exceeds  the  sum  for  which  it  is  so 
held  as  security,  the  assignee  may  release  to  the  creditor 
the  debtor's  right  of  redemption  thereon  on  receiving 
such  excess;  or  he  may  sell  the  property,  subject  to  the 
claim  of  the  creditor  tnereon,  and  in  either  case  the  as- 
signee and  creditor  respectively  shall  execute,  all  deeds 
and  writings  necessary  or  proper  to  consummate  the 
transaction.    If  the  property  is  not  sold  or  released,  and 
delivered  up,  the  creditor  shall  not  be  allowed  to  prove 
any  part  of  nis  debt. 
Incambered  property— power  of  assignee  over,  sec.  21,  sabd.  6. 

45  §  45.  No  creditor  proving  his  debt  or  claim  shall  be  al- 

ias \     lowed  to  maintain  any  suit  at  law  or  in  equity  therefor 
8>  it-     against  the  debtor,  but  shall  be  deemed  to  have  waived 
°'  ^^^    aU  right  of  action  and  suit  against  him,  and  all  proceed- 
ings already  commenced,  or  unsatisfied   judgments  al- 
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ready  obtained  thereon,  shall  be  deemed  to  be  discharged 
and  surrendered  thereby;  provided,  that  no  valid  lien  ex- 
isting in  good  faith  thereunder  shall  be  thereby  affected; 
and  JUrther  provided,  that  a  creditor  proving  his  debt  or 
claim  shall  not  be  held  to  have,  waived  his  right  of  action 
or  suit  against  the  debtor  where  a  discharge  has  been  re- 
fused, or  the  proceedings  have  determined  witliout  a  dis- 
cbarge.   And  no  creditor  whose  debt  is  provable  under 
tliis  act  shall  be  allowed,  after  the  commencement   of 
proceedings  in  insolvency,  to  prosecute  to  final  judgment 
any  action  therefor  against  tlie  debtor  until  the  ques- 
tion of  the  debtor's  discharge  shall  have  been  deter- 
mined, and  any  such  suit  or  proceeding  shall,  upon  the 
application  of  the  debtor,  or  any  creditor,  or  of  the  as- 
signee, be  stayed  to  await  the  determination  of  the  court 
in  insolvency  on  the  question  of  discharge ;  provided,  there 
be  no  unreasonable  delay  on  the  part  of  the  debtor,  or  of 
tbe  petitioning  creditors,  as  the  case  majr  be,  in  prosecut- 
ing the  case  to  its  conclusion;  and  provided,  also,  that  if 
tbe  amount  due  the  creditor  is  in  dispute,  the  suit,  by 
leave  of  the  court  in  iusolvency,  may  proceed  to  judg- 
ment for  the  purpose  of  ascertaining  tbe  amount  due, 
'wbich  amount  may  be  proven  in  insolvency,  but  execu- 
tion shall  be  stayed  as  aforesaid;  provided  further^  that 
"wbere  a  valid  lien  or  attachment  has  been  i^equired  or 
secured  in  any  such  action,  and  an  undertaking  been 
offered  and  accepted  in  lieu  of  such  lien  or  attachment. 
tbe  case  may  be  prosecuted  to  final  judgment  for  the  pur- 

Sose  of  fixing  the  liability  of  the  sureties  upon  such  un- 
ertaking;  but  execution  against  the  insolvent  upon  such 
judgment  shall  be  stayed. 
Discharge— flee.  48  et  seq. 

Undertaking  to  prevent  attaclunent-«nd  to  release  same,  see  Code 
Civ.  Proc.  sees.  540, 555  and  notes. 
Stay  oi  execution— see  Code  Civ.  Proc.  sec.  Q8U>. 

g  46.  Any  person  who  shall  have  acT;epted  any  prefer- 
ence, having  reasonable  cause  to  believe  that  the  same 
was  made  or  given  by  the  debtor  contrary  to  any  provi- 
sion of  this  act,  shall  not  prove  the  debt  or  claim,  on  ac« 
count  of  which  the  preference  was  made  or  given ;  nor 
shall  he  receive  any  dividend  thereon  until  he  shall  first 
bave  surrendered  to  the  assignee  all  property,  money, 
benefit,  or  advantage  received  by  him  under  such  prefer- 
ence. 

X^ndnlent  preferences  and  transfers— sec.  65, 

§  47.  The  court  may,  upon  the  application  of  the  as-  jifj* 
signee,  or  of  any  creditor  of  the  debtor,  or  without  any  55  \^ 

Code  Civ.  Pboo.— 56.  84  479_ 
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application,  before  or  after  adjudication  in  insolyeiu?. 

examine  upon  oath  the  debtor  in  relation  to  his  propo^ 

and  his  estate,  and  any  person  tendering  or  making  pn(K 

of  claims,  and  may  subpoena  witnesses  to  give  eYiaeoc6 

relating  to  such  matters.    All  examinations  of  witnesses 

shall  be  had  and  depositions  shall  be  taken  in  accoidaoee 

with  and  in  the  same  manner  as  is  provided  by  the  Code 

of  Civil  Procedure. 

Snbpcsna-Bee  Code  Civ.  Proc.  Bee.  1985  et  seq. 

Examination  of  witnesses— general  niles.  Code  Civ.  fro&  ^  * 
teq.:  rights  and  daties  of  witnesses,  sec.  2064  et  uq. 

Depositions-Code  Civ.  Proc.  sees.  2019^2038. 

ARTICLE  Vir. 


49 

53  ^^3^  §  4a  At  anv  time  after  the  expiration  of  three  moDths 

Ji  3'>)         from  the  adjudication  of  insolvency,  the  debtor  najaiH 
J4  32  >         ply  to  the  court  for  a  discharge  from  his  debts,  and  tw 
i^3   80         court  shall  thereupon  order  notice  to  be  given  to  all  cred- 
itors, who  have  proved  their  debts,  to  appear,  on  a  day 
appointed  for  that  purpose,  and  show  cause  why  a  dis- 
charge should  not  be  granted  to  the  debtor;  saia  nonce 
shalfbe  given  by  mail  and  by  publication  at  least oncea 
week,  for  four  weeks,  in  a  newspaper  published  in  tw 
county,  or,  if  there  be  none,  in  a  newspaper  P^^^^ 
nearest  such  county;  provided,  that  if  no  debts  liave Dew 
proven,  such  notice  shall  not  be  required. 
Service  by  mail— of  notice  to  creditors,  compare  sec  Tn. 

§  49.  No  discharge  shall  be  granted,  or  if  parted 

shall  be  valid,  if  the  debtor  shall  have  sworn  falsely  m 

4»        his  afQdavit  annexed  to  his  petition,  schedule,  or  inven- 

ia  ofu     ^ory,  or  upon  any  examination  in  the  course  of  the  pj 

M  ft  >fi     ceedings  m  insolvency,  in  relation  to  any  material  iwj 

71 114     concerning  his  estate,  or  his  debts,  or  to  any  other  jnaw- 


72  319     rial  fact;  or  if  he  has  concealed  any  part  of  his  estate  or 

J,  or  any  books  or  writings  relating  thereto;  or  u 

81  353     he  has  been  guilty  of  fraud  or  willful  neglect  in  the  care. 


89  561 


78  401    effectSi 

81353     hehas „ ^ „--         .^ 

82  22J    custody,  or  delivery  to  the  assignee  of  the  property  {«; 

§^  .1?    longing  to  him  at  the  time  of  the  presentation  of  d» 

petition  and  inventory,  excepting  such  property  as  w  J 

germitted  to  retain  under  the  provisions  of  this  aoi,  w" 
e  has  caused  or  permitted  any  loss  or  destruction  thereoi. 
or  if,  within  one  month  before  the  commencement  oi  8«cu 
proceedings,  he  has  procured  his  lands,  goods,  n^onej  ^ 
chattels  to  be  attached,  or  seized  on  execution;  orJifl" 
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lnui  destroyed,  mutilated,  altered,  or  falsified  any  of  his 
^ooks,  documents,  papers,  mitings,  or  securities,  or  has 
Blade  or  "been  privy  to  the  making  of  any  false  or  fraudu- 
lent entry  in  any  book  of  account  or  other  document  with 
intent  to  defraud  his  creditors;  or  if  he  has  given  any 
Eraudulent  preference  contrary  to  the  provisions  of  this 
wot,  or  made  any  fraudulent  payment,  gift,  transfer,  con- 
veyance, or  assignment  of  any  part  of  his  property,  or 
lias  lost  any  part  thereof  in  gaming,  or  has  admitted  a 
False  or  fictitious  debt  against  his  estate,  or  if,  having 
knowledge  that  any  person  has  proven  such  false  or  ficti- 
tious debt,  he  has  not  disclosed  the  same  to  his  assignee 
within  one  month  after  such  knowledge;  or  if  being  a 
merchant  or  tradesman  he  has  not,  subsequently  to  the 
passage  of  this  act,  kept  proper  books  of  account;   or  if 
he  or  any  other  person  on  his  account,  or  in  his  behalf, 
has  influenced  the  action  of  any  creditor  at  any  stage  of 
Ihe  proceedings,  by  any  pecuniarjr  consideration  or  obli- 
gation; or  if  be  has  in  contemplation  of  becoming  insolv- 
ent made  any  pledge,  payment,  transfer,  assignment,  or 
conveyance  of  any  part  of  his  property,  directly  or  indi- 
rectly, absolutely  or  conditionally,  for  the  purpose  of 
prefering  any  creditor  or  person  having  a  claim  against 
him,  or  who  is  or  may  be  under  liability  for  him,  or  for 
the  purpose  of  preventing  the  property  from  coming  into 
^e  hands  of  the  assignee,  oroi  being  distributed  under 
this  act  in   satisfaction  of  his  debts;  or  if  he  has  been 
convicted  of  any  misdemeanor-  under  this  act,  or  has 
been  guilty  of  fraud  contrary  to  the  true  intent  of  this 
act;  or  in  case  of  voluntary  insolvency  has  received  the 
benefits  of  this  or  any  other  act  of  insolvency  or  bank- 
ruptcy within  three  years  next  preceding  his  application 
for  discharge.    And  before  any  discharge  is  granted,  the 
debtor  shall  take  and  subscribe  an  oath  to  the  effect  that 
he  has  not  done,  suffered,  or  been  privy  to  any  act,  matter, 
or  thing  specified  in  this  act,  as  ground  for  withholding 
such   discharge '  or  as  invalidatmg  such   discharge,  u 
granted. 
Books  of  aoootmt— see  as  to  effect  of  failure  to  deposit,  sec.  TSiu 
XVaudnlent  preferences  and  transfers— sec  55  and  notes. 

^  Frand-firenerally,  Civil  Code,  sec.  3441 ;  2  Cal.  107. 269, 326;  5  Cal.  161 : 
ICaL  47, 064, 670;  7  Gal.  206;  8  Cal.  87:  12  Gal.  45. 281;  13  Cal.  76;  19 Cal. 
2g;  21CaL402;  25 Cal.  653;  26 Cal. 809;  85 Cal.  223;  87  Cal.  828;  49 Cal. 
fBO;  fiO  CaL  132:  fraudulent  intent.  Civil  Code,  sec.  3442 ;  7  Cal.  891, 503; 
IS?^  118,  12  Cal.  45:  14  Gal.  165;  24  Cal.  502;  36  CaL  159;  42  CaL  861;  43 
Cat  561 ;  48  CaL  399;  50  Cal.  132 :  i)eualty,  sec.  56. 

S  30.  Any  creditor  opposing  the  discharge  of  a  debtor     50 
shall  file  specifications,  in  writing,  of  the  grounds  of  his  ins  v. 

89  56) 
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opposition,  and  after  the  debtor  has  filed  and  served  has 
answer  thereto,  which  pleadings  shall  be  verified,  the 
court  shall  try  the  issue  or  issues  raised,  with  or  wilJioi^ 
a  jury,  according  to  the  practice  provided  by  lainr  in  civil 
actions. 

Opposition  to  dis  hargo-^fordefectsof  petitioaor8ehedfile8»4Cri. 
837 ;  33  Cal.  40G :  by  creditor  not  named,  4  CaL  837 :  fraud,  setUng  f ortli 
facts,  87  Cal.  3M;  39  CaL  123. 

Verification  of  p  eadingB-f-eee  Code  CIt.  Proc.  sec  44Q  and  noteL 
Oondnct  of  trial— In  ciTll  actions,  see  Code  Civ.  Proc.  sec  607a. 

§  51.  If  it  shall  appear  to  the  court  that  the  debtor  has 

51       in  all  things  conformed  to  his  duty  under  this  act,  ani 

in  4  ^    that  lie  is  entitled  under  the  provisions  thereof  to  receive 

6^  ^1^    a  discharge,  the  court  shall  grant  him  a  discharge  from  all 

7^  ^7,  lii^  debts,  except  as  liereinaiter  provided,  and  shall  give 

^^        him  a  certificate  thereof,  under  the  seal  of  the  court,  in 

substance  as  follows:    In  the  Superior  Court,  of   the 

county  of ,  State  of  California.     Whereas, has 

been  duly  adjudged  an  insolvent  under  the  insolvent  laws 
of  this  State,  and  appears  to  have  conformed  to  all  the 
requirements  of  law  in  that  behalf,  it  is  therefore  ordered 

by  the  court  that  said be  forever  discharged  from  all 

debts  and  claims,  which  by  said  insolvent  laws  are  made 

provable  against  his  estate,  and  which  existed  on  the 

day  of ,  on  which  the  petition  for  adjudication  was 

filled  by  [or  against]  him,  excepting  such  debts,  if  any,  as 
are  by  said  insolvent  laws  excepted  from  the  operation 
of  a  discharge  in  insolvency.    Given  under  my  hand,  and 

the  seal  of  wie  court,  this of ,  a.  d.  18—.    Attest; 

' ,  Clerk.    [Seal.]    ,  Judge. 

Si  §  52.  No  debt  created  by  fraud  or  embezzlement  of  the 

las  A.     deotor,  or  by  his  defalcations  as  a  public  officer,  or  while 
69  623      actipg  in  a  fiduciary  character,  shall  be  discharged  under 
li  ]^J      this  act,  but  the  debt  may  be  proved,  and  the  dividend 
82  2>i     thereon  shall  be  a  payment  on  account  of  said  debt;  and 
89  0^      no  discharge   granted  under  this  act  shall  release,  dis- 
charge, or  affect  any  person  liable  for  the  same  debt  for 
or  with  the  debtor,  either  as  partner,  joint  contractor, 
indorser,  surety,  or  otherwise. 
Pidnciary  character  of  debt— prevents  discharge,  46  CaL  M7. 

53  §  53.  A  discharge,  duly  granted  under  this  act,  shall, 

las  \  with  the  exceptions  aforesaid,  release  the  debtor  from  all 

7Q  ?«i  <^laims,  debts,  liabilities,  and  demands,  set  forth  in  his 

80  478  schedule,  or  which  were   or.  might  have  been  proved 

8)  552  against  his  estate  in  insolvency,  and  may  be  pleaded  by  a 

92  133  simple  averment,  that  on  the  day  of  its  date  such  djs- 
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cliAige  was  granted  to  lilm,  setting  forth  the  same  in  fall, 
axm^  the  same  shall  be  a  complete  bar  to  all  suits  brought 
ozft.  any  such  debts,  claims,  liabilities,  or  demands,  and  the' 
c&e^iiicate  shall  be  prima  facie  evidence  in  favor  of  such' 
££ft^ct,  and  of  the  regularity  of  such  discharge;  provided^  hovy^ 
evcTy  that  any  creditor  of  said  debtor,  whose  debt  was- 
I>iroved  or  provable  against  the  estate  in  insolvency,  who 
sliall  see  nt  to  contest  the  validity  of  such  discharge  on 
"tl^e  ground  that  it  was  fraudulently  obtained,  ana  who 
baa  discovered  the  facts  constituting  the  fraud  subsequent 
"to  the  discharge,  may,  at  any  time  within  two  years  after. 
lilie  date  thereof,  apply  to  the  court  which  granted  it  to  set 
aside  and  annul  the  same,  or  if  the  same  shall  have  been 
pleaded,  the  effect  thereof  may  be  avoided  collaterally 
upon  any  such  grounds. 

3>ecree  of  discharge— effect  of,  14  Gal.  173;  17  Cal.  518;  ^  CaL  98: 
'Wlien  no  defense,  26  CaL  279;  38  Cal.  196. 
.Attacking  di8charge7-41  Gal.  123. 

§  54.  The  refusal  of  a  dischargeto  the  debtor  shall  not 
arffect  the  administration  and  distribution  of  his  estate 
under  the  provisions  of  this  act. 

ARTICLE  VnX 
FRAUDULENT  PREFERENCES  AND  TRAN&. 


§  55.  If  any  person  being  insolvent,  or  in  contempla- 
tion of  insolvency,  within  one  month  before  the  filing  of  ^^^ 
a  petition  by  or  against  him,  with  a  view  to  give  a  preier-:  ^5  \,- 
ence  to  any  creditor  or  person  having  a  claim  against  him,  §7  293 
or  who  is  under  any  liability  for  him,  procures  any  part  of  75  1^7 
his  property  to  be  attached,  sequestered,  or  seized  on  exe-  75  W)i 
cution,  or  makes  any  payment,  assignment,  transfer,  of  76  23s 
conveyance  of  any  part  of  his  property,  either  directly  or  7s  576 
indirectly,  absolutely  or  conditionally,  the  person  receiv-  ^  ^\ 
ingsuch  payment,  pledge,  assignment,  transfer,  or  convey-  07  ^ia 
ance,  or  to  be  beneHted  thereby,  or  by  such  attachment  or  gg  53^ 
seizure,  having  reasonable  cause  to  believe  that  such  per-  99   gg 
son  is  insolvent,  and  that  such  attachment,  seizure,  pay-  91  602 
ment,  pledge,  conveyance,  transfer,  or  assignment  is  made  %  2>9 
with  a  view  to  prevent  his  i^roperty  from  coming  to  his  as-'  ^7  418 
signee  in  insolvency,  or  to  prevent  the  same  from  being  dis-  . 
tributed  ratably  among  his  creditors,  or  to  defeat  the  object '  *^^  ^  At 
of,  or  in  any  way  hinder,  imj^ede,  or  delay  the  operation  of 
or  to  evade  any  of  the  provisions  of  this  act,  such  transfer,  /  6 1.  5^«^ 
payment,  conveyance,  pledge,  or  assignment  is  void,  and  .  -  ^ 


^^^-IC 
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the  asBigDee  may  recover  the  property,  or  the  valiie  there- 
of, as  assets  of  such  insolvent  debtor;  and  if  sach  saie, 
assignment,  transfer,  or  conveyance  is  not  made  in  the 
usual  and  ordinary  course  of  business  of  the  debtor,  that 
fact  shall  he  prima  facis  evidence  of  fraud. 

Frandnleot  preferences  and  tnui8fer8--CiTil  Code,  sees.  343»-St0;i 
•Cal.  488;  10  Cal.  227. 269:  13  GaL  281 ;  13  CaL  G2;  19  Cal. 41;  21  CaL  11;  S 
€al.  194;  23  Cal.  233, 514;  84  Cal.  36, 100;  35  Cal.  223, 302;  37  CaL  S2S;  41 
CaL  239, 545:  42  Cal.  361 ;  49  Cal.  620:  61  CaL  621 ;  S3  CaL  1S7. 

Assignments  for  benefit  of  creditors^-Clvll  Code»  sees.  3449-3f73;  3 
CaL  107 ;  3  Cal.  471;  6  CaL  210;  8  Cal.  1S2;  10  CaL  969, 274;  12  CaL  469;  14 
Cal.  460;  41  Cal.  666. 

ARTICLE  IX,  N  I 

PBNAIi  CIiAXrSfiS. 

§  56.  From  and  after  the  taking  effect  of  this  act,  if 
any  debtor  or  insolvent  shall,  after  the  commencem^ent  of 
proceedings  in  insolvency,  secrete  or  conceal  any  proper- 
ty belonging  to  his  estate,  or  part  with,  conceal,  or  de- 
stroy, alter,  mutilate,  or  falsify,  or  cause  to  be  concealed, 
.  destroyed,  altered,  mutilated,  or  falsified,  any  book,  deed, 
f  •  i*.  I  &  4  document,  or  writing  relating  thereto,  or  remove,  or  cause 
to  be  removed,  the  same  or  any  part  thereof,  with  intent 
to  prevent  it  from  coming  into  the  possession  of  the  as- 
eignee  in  insolvency,  or  to  hinder,  impede,  or  delay  bis 
assignee  in  recovering  or  receiving  the  same,  or  make  any 
payment,  gift,  sale,  assignment,  transfer,  or  conveyance 
of  any  property  belonging  to  his  estate,  with  like  intent, 
I  or  shall  spend  any  part  thereof  in  gamine;  or  shall,  with 

I  intent  to  defraud,  willfully  and  fraudulently  conceal  horn 

his  assignee,  or  fraudulently  or  designedly  omit  from  his 
schedule  any  property  or  effects  whatsoever;  or  if  in  case 
of  any  person  having  to  his  knowledge  or  belief  proved  a 
false  or  fictitious  debt  against  his  estate,  he  sh^l  fail  to 
disclose  the  same  to  his'  assignee  within  one  Inonth  after 
I  coming  to  the  knowledge  or  belief  thereof;  or  shall  at- 

I  tempt  to  account  for  any  of  his  property  by  fictitious  loss- 

es or  expenses;  or  shall,  within  three  mouths  before  the 
commencement  of  proceedings  in  insolvency,  under  the 
-.■  •>  false  pretense  of  carrying  on  business  and  dealing  in  the 
ordinary  course  of  trade,  obtain  on  credit  from  any  per- 
son any  goods  or  chattels,  with  intent  to  defraud;  or  sluJl, 
with  intent  to  defraud  his  creditors,  within  three  montlu 
next  before  the  commencement  of  proceedings  in  insolv- 
ency, pawn,  pledge,  or  dispose  of  otherwise  than  by  6ofia 
fide  transactions  in  the  ordinary  way  of  his  trade,  any  of 
his  goods  or  chattels  which  have  been  obtained  on  credit 
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sixid  remain  unpaid  for,  he  shall  be  deemed  guilty  of  mia- 
^emeanor,  and,  upon  conviction  thereof,  shall  be  pun- 
ished by  imprisonment  in  the  county  jail  for  not  less  than 
^liree  months  nor  more  than  two  years. 

Concealing  propeitr>  etc.— see  Penal  Code,  sec.  IM. 

Z*randnlent  deaUng  with  books  or  writing— see  Penal  Code,  see. 

Fraad— sec.  49»;  19  Cai.  143. 

XVandnlent  preferences  and  transfen-eec.  69». 

ABTIOLE   X. 

MISCEZ^LANSOUS. 

§  57.  If  any  debtor  shall  die  after  the  order  of  adjudi- 
cation, the  proceedings  shall  be  continued  and  concluded 
in  like  manner  and  with  like  validity  and  effect  as  if  he 
liad  lived. 

Continuance  of  proceedings— after  death  of  party,  compare  Code 
CiY.  Proc  sec.  386. 


twn»  nmr  nersou, 

iNsoLvi  ^^i 

Section 
to  exempt 

property  j  edings. 

provided  j  lorizea 

nre.    Buf 
proved  til 

clerk,  by  arisdic-    ei 

least  ten  •  the  use  ins  v 

vent  deb  U  prop-  «J  21^ 

which  sal  fcnome-  ^^  2*'} 

property^  £?®^£  77  m 

tothesil  •  ^^     |?2« 

60  days  J  e.  690  and  98  4sb 

nonw. 

§  61.  The  filing  of  the  petition  by  or  against  a  debtor 
upon  which  an  order  of  adjudication  in  insolvency  may 
be  made  by  the  court,  shall  be  deemed  to  be  the  com- 
mencement of  proceedings  in  Insolvency  under  this  act. 

§  €i2.  iVords  used  in  this  act  in  the  singular  include 
the  plural,  and  in  the  i)lural,  the  singular,  and  the  word 
'^deotor*'  includes  partnerships  and  corporationa. 

Meaning  of  words— comi>are  Code  Clv.  Proc.  sec.  17. 


1891— INSOLVENT  ACT  1880. 
Sec.  63.    Repealed.    [In  effect  April  6,  1891,] 


fr 


0 )    .       '8  63.  A  receiver  may  be  appointed  tj  the  court  in 
A  Y      vmch  an  insolvent  proceeding  is  pending  before  the  elec- 
A     tion of  an  assignee: 
I II 4  V       ^*  Upon  the  application  of  creditors,  \«rhere  it  is  shown 
5S  3ig  that  the  property*  or  any  portion  thereof,  is  in  danger  of 
5 )  403  being  lost,  removed,  or  materially  injured; 
63  227      2rxn  all  other  cases  where  receivers  are  appointed,  by 
81   10  the  usages  of  courts  of  e(][uity.     And  thereupon  the  ap- 
pointment, oath,  undertakmg,  and  powers  of  such  receiv- 
%»\ti  O.®'  shall,  in  all  respects,  be  regulated  by  the  general  laws 
^  -  4  «  *t)f  the  State  applicable  to  receivers. 

'  Baceivers— see  Code  CiT.  Proc.  sec  564  ef  M2. 

■ 

§  64.  All  sections  of  the  Code  of  Civil  Procedure  of 

6^       the  State  of  Calif  omia  relating  to  contempts  are  hereby 

1)^^,A    made  applicable  to  all  proceedings  under  this  act.     An 

90  >>      appeal  shall  be  allowed  to  the  Supreme  Court  from  any 

order  adjudging  any  person  guilty  of  contempt  of  court, 

Oontempts-fiecs.  1209>1222, 907-910;  also  sees.  178»  183, 1016, 1460. 1I6L 

Appeal  to  Sopreme  Oonrt-Hsec  67. 

§  65.  When  an  attachment  has  been  made  and  is  not 
dissolved  before  the  commencement  of  proceedings  in  in- 
solvency, or  is  dissolved  by  an  undertaking  given  by  the 
defendant,  if  the  claim  upon  which  the  attachment  suit 
was  commenced  is  proved  against  the  estate  of  the  debt- 
or, the  plaintiff  may  prove  the  le^  costs  and  disbuise- 
ments  of  the  suit,  and  of  the  keeping  of  the  property,  and 
the  amount  thereof  shall  be  a  preferred  debt.    In  all  con^ 
tested  matters  in  insolvency  tne  court  may,  in  its  disoe- 
tion,  award  costs  to  either  party,  to  be  paid  by  the  other, 
or  to  either  or  both  parties,  to  oe  paid  out  of  the  estate, 
as  justice  and  equity  may  require;  in  awarding  costs,  the 
court  may  issue  execution  therefor.    In  all  involuntary 
cases  under  this  act,  the  court  shall  allow  the  petitioning 
creditors  out  of  the  estate  of  the  debtor,  if  any  adjudica- 
tion of  insolvency  be  made,  as  a  preferred  claim,  all  1^1 
costs  and  disbursements  incurred  by  them  in  that  be- 
half. 

Attachments-see  Code  Glr.  Proc.  sec.  fi37  et  teq, 

§  66.  The  court  may,. upon  the  application  of  the  debt' 
or,  if  it  be  a  voluntary  petition,  or  of  the  petitioning  cred- 
itors, if  a  creditor's  petition,  dismiss  the  petition  and  dis- 
continue the  proceedings  at  any  time  before  the  appoint- 
ment of  assignee;  after  the  appointment  of  assignee  nq 
dismissal  shall  be  made  without  the  consent  of  alfparties 
interested  in  or  affected  thereby. 


-J 
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I    §  67.  An  appeal  may  be  taken  to  the  Supreme  Court 

Pn.  the  following  cases:  67 

1.  From  an  order  granting  or  refusing  an  adjudication  ins  \ 
o*  insolvency;  72   93 

2.  Allowing  or  rejecting  a  creditor's  claim,  in  whole  or  Jf  333 
ttnpart;  J*  J 
li  3.  Overruling  a  motion  for  a  new  trial;  Jj  5?^ 
r    4.  Settling  an  account  of  an  assignee; 

K    5.  Against  or  in  favor  of  setting  apart  homestead  or 
^  other  property  claimed  as  exempt  from  execution; 
6.  Granting  or  refusing  a  discharge  to  the  debtor. 
The  notice,  undertaking,  and  procedure  on  appeal  shall 

conform  to  the  general  laws  of  this  State  regulating  ap- 
I  p«als  in  civil  cases,  except  that  when  the  assijgnee  has 

^ven  an  official  undertakmg  and  appeal  from  a  judgment 
L  or  order  in  insolvency,  his  official  undertaking  stands  in 
k  the  place  of  an  un4ertaking  on  appeal,  and  the  sureties 
I  therein  are  liable  on  such  undertakmg. 
!.      Appeal  in  contempt  cases— sec.  64. 

r  Appeals— in  general,  see  Code  CIt.  Froc.  sees.  036-S59:  notice,  see 
Code  CiT.  Proc.  sec.  940  and  note:  undertaking,  see  Code  Civ.  Froc 
sees.  d40, 941,  and  notes. 

Official  nndertaktng— In  lieu  of  nsaal  bond,  compare  Code  CIt. 
Proc.  sec.  965.  « 

§  68.  All  acts  and  parts  of  acts  in  conflict  with  the   ^^ 
provisions  of  this  act  are  hereby  repealed;  provided,  hoW"  i^^  A 
et7er,  that  such  repeal  shall  in  no  manner  invalidate  or  af-        ^^ 
feet  any  case  in  insolvency  instituted  and  pending  in  any 
court  prior  to  the  day  when  this  act  shall  take  effect. 
Bepeals—see  Code  Clr.  Proc.  sec  Ite.  87 

las  \ 
85  555 
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[An  Act  concerning  actions  for  libel  and  slander  J] 

SscTioir  1.  In  an  action  for  libel  or  slander  the  clerk 
shall,  before  Issuing  tbe  summons  therein,  require  a 
"written  undertaking  on  the  part  of  the  plaintiff  in  the 
sum  of  five  hundred  (500)  dollars,  with  at  least  two  com- 
petent and  sufficient  sureties,  specifying  their  occupa- 
tions and  residences,  to  the  effect  that  if  the  action  be 
dismissed  or  the  defendant  recover  judgment,  that  they 
will  pay  such  costs  and  charges  as  may  be  awarded 
against  the  plaintiff  by  judgment,  or  in  the  progress  of 
the  action,  or  on  an  appeal,  not  exceeding  the  sum  speci- 
fied in  the  undertaking.  An  action  brought  without  fil- 
ing the  undertaking  required  shall  be  dismissed. 

Sec.  2.  Each  of  the  sureties  on  the  undertaking  men- 
tioned in  the  first  section  shall  annex  to  the  same  an 
affidavit  that  he  is  a  resident  and  householder  or  free- 
holder within  the  county,  and  is  worth  double  the  amount 
specified  in  the  undertaking,  over  and  above  all  his  just 
debts  and  liabilities,  exclusive  of  property  exempt  from 
execution. 

Sec.  3.  Within  ten  days  after  the  service  of  the  sum- 
mons the  defendants,  or  either  of  them,  may  give  to  the 
plaintiff  or  his  attorney  notice  that  they  or  he  except  to 
the  sureties  and  require  their  justification  before  a  judge 
of  the  courtat  a  specified  time  and  place,  the  time  to  be 
not  less  than  five  nor  more  than  ten  days  thereafter,  ex- 
cept by  consent  of  parties.  Tbe  <][ualifications  of  the  sure- 
ties shall  be  as  required  in  their  affidavits.  [In  effect 
April  16th,  1880.] 

Sec.  4.  For  the  purpose  of  justification,  each  of  the 
sureties  shall  attend  before  the  judge  at  the  time  and 
place  mentioned  in  the  notice,  and  may  be  examined  on 
oath  touching  his  sufficiency  in  such  manner  as  the  judge 
in  his  discretion  shall  think  proper.  The  examination 
shall  be  reduced  to  writing  if  either  party  desires  it. 

Sec.  5.  If  the  judge  find  the  xmdertakiug  sufficient,  he 
shall  annex  the  examination  to  the  undertaking,  and 
indorse  his  approval  thereon.  If  the  sureties  fail  to 
appear,  or  the  ]udge  finds  the  sureties  or  either  of  them 
insufficient,  he  shall  order  a  new  undertaking  to  be 
given.  The  judge  may  also  at  any  time  order  a  new  or 
additional  undertaking  upon  proof  that  the  sureties 
have  become  insufficient.  In  case  a  new  or  additional 
undertaking  is  ordered,  all  proceedings  in  the  case  shall 
be  stayed  until  such  undertaking  is  executed  and  filed, 
with  the  approval  of  the  judge. 
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Sec.  6.  If  the  undertaking  as  required  be  not  filed  in 
five  days  after  the  order  therefor,  the  judge  or  court 
shall  order  the  action  to  be  dismissed. 

Sec.  7.  In  case  plaintiff  recovers  judgment,  he  shall  be 
allowed  as  costs  one  hundred  (100)  dollars,  to  cover  coun- 
sel fees,  in  addition  to  the  other  costs.  In  case  the  action 
is  dismissed,  or  tbe  defendant  recover  judgment,  he  shall 
be  allowed  one  hundred  (100)  dollars,  to  cover  counsel 
fees,  in  addition  to  the  other  costs,  and  judgment  there- 
for shall  be  entered  accordingly.  [Approved  March  23rd| 
1872.    Stat.  1871-72,  p.  533.] 


[Section  280  of  the  old  Practice  Act,  which  came  to  be 
§  768  of  the  Code  of  Civil  Procedure,  was  amended  during 
the  session  of  1871-72,  and  amendments  of  that  session 
superseded  the  Codes. 

3  280.  The  expenses  of  the  referees,  including  those  of 
a  surveyor  and  his  assistant  when  employed,  shall  be 
ascertained  and  allowed  by  the  court,  and  the  amount 
thereof,  together  with  the  fees  allowed  by  law  to  the  ref- 
erees, and  such  attorney' 8  fees  expended  for  the  common 
hen^U  both  for  plaintiff  and  defendants,  as  the  Court  shall 
deem  just  and  proper  t  shall  be  apportioned  among  the  dif- 
ferent parties  to  the  act^ion. — Am,endm£nt  of  March  Uh. 
1872.    Stat.  1871-72,  p.  230.] 
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AlMitement— Action  not  to  abate  by  death  or  other  dlsaMUtf  *  S  388. 
action  not  to  abate  by  transfer,  885. 
of  nuisance,  action  for,  731. 

Abbreyiations— nse  of,  188. 

Absence— at  trial  waiyes  Jury.  631. 

from  State,  effect  on  Statute  of  Limitations,  351. 
publication  of  service  on,  413. 
of  evidence,  ground  for  continuance,  595. 
of  witness,  deposition  may  be  taken,  2020. 

Absentee— appointment  for,  in  probate  proceedings,  1718. 

Abstract— in  partition  suits,  800. 
costs  for,  when  allowed,  799. 
to  be  verified,  800. 
by  executors  and  administrators,  1622-1658. 

Aooident— a  ground  for  new  trial,  657. 

Acconnt— copy  of,  may  be  demanded,  454. 
how  stated  in  pleadings,  454. 
items  of,  neea  not  be  pleaded,  454. 
further  account  may  be  ordered,  454. 
reference  on  judgment  by  default,  585. 
reference,  and  trial  by  referees,  639. 
to  be  rendered  by  special  administrator,  1417. 
to  be  rendered  by  persons  trusted  with  estate,  1461. 
to  be  rendered  by  surviving  partner.  1585. 
in  case  of  executors  and  administrators,  1686. 
final  account  of,  1652. 

proceedings  in  case  of  neglect  to  render,  1653. 
order  to,  may  issue  against  public  administrator,  1785. 
of  public  administrator,  when  to  be  made,  1739. 
of  joint  guardian  may  be  allowed,  1775. 

Accounting  and  settlements— action  for,  for  rents  pending  redemp- 
tiont707. 

See  £XE0UT0B8  AUD  ASHimSTSATOBa., 

Aocmed  right— not  affected  by  Codes,  8. 

Acknowledgments— judicial  ofllcers  may  take,  179. 

Act— See  €k>DB  of  Cftil  Pbooedubb. 

Action— Code  not  to  effect  pending,  8. 
definition  of,  22. 
are  of  two  kinds.  24. 
one  form  of,  only,  of  civil  action,  307. 
against  husband  and  wife,  when  wife  may  defend  alone»  871. 
does  not  abate  by  death,  etc.,  385. 
against  executors  and  administrators,  1582, 1584. 
against  joint  debtors,  939-994. 
against  steamers,  boats,  and  vessels,  813-827. 
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against  aberlff  for  offlclal  acts.  lOBS. 

against  suretief  on  arrest  and  bail,  490. 

aninst  two  or  more,  proceedings  tbereon,  414. 

w)itration  reToking  submission  to,  1290. 

between  basband  and  wife,  S70. 

by  wbom  prosecated«  SO,  SS7. 

by  assignee,  868. 

by  executors  and  administrators,  IMS,  1590. 

by  fatlier  or  mother,  for  injury  or  death  of  child,  STt. 

by  father  or  mother,  for  seduction  of  daughter,  S7^ 

by  guardian,  for  inJjiUT  or  death  of  ward,  S76. 

by  guardian,  for  seduction  of  ward,  879. 

by  guardian,  for  property  of  ward,  1760. 

by  purchaser,  at  sherUTs  sale  after  eviction,  708. 

by  receiver,  668. 

by  representative,  for  death  of  person,  377. 

by  State,  440. 

by  surety,  tocompd  satisfaction  of  a  debt,  1090. 

by  onmarrled  female,  for  seduction,  374. 

by  whom  prosecuted,  80. 

commencement  of,  850, 405. 

consolidation  of,  1048. 

causes  of,  which  may  be  united.  427. 

continuance  in  case  of  death,  etc.,  389. 

costs,  when  allowed  in,  1022-1039. 

costs,  when  several  actions  are  united.  1023. 

depositions  in.  2020, 2021. 

dismissal  of,  681. 

for  condenmatlon  of  lands,  proceedings  in,  1943-126S. 

for  damages  against  defaulting  witness,  1902. 

for  damages  for  usurpation  of  ofBLce  or  franchise,  807. 

for  death  or  injury,  who  may  sue,  876, 377. 

for  delivery  or  personal  property,  600-^1. 

for  foreclosure,  form  of,  726-728. 

for  foreclosure  of  liens.  1191-1190. 

for  libel  and  slander,  460. 

for  liens  may  be  consolidated,  1106. 

for  nuisance,  781. 

for  partition  of  real  property,  752-797. 

for  recoveiT  of  estate  sold  by  guardian,  1808. 

for  determining  conflicting  churns  to  real  property,  79-748. 

for  seduction,  who  may  sue,  874«  375. 

for  trespass  on  realty,  733, 1583. 

for  usurpation  of  oflce  or  ftaachlse,  80^^10. 

for  waste,  782, 1583. 

form  of,  307. 

Siardlan  power  to  bring.  1760. 
eludes  special  proceedings,  863. 
in  Justices'  Courts,  839-850. 
how  commenced.  405. 

limitation  of  action  on  gtiardlan*B  bond.  1805. 
limitation  of,  for  recovery  of  estate  solo,  1806. 
limitation  of  actions,  312-362. 
limitations  in  other  than  real  actions,  835-348. 
iimltatious  of  actions  for  vacating  sales,  1573. 
limitation  of,  how  affected  by  Coae,  9. 
limitation  of,  on  preferred  claim  for  wages,  1208. 
manner  of  commencing,  407-412. 

may  be  retried  on  failure  of  verdict  or  dlschatgo  of  torr,  €10. 
may  proceed  after  Judgment  agiOnst  one  of  several  detendaiitiL 

on  undertaking  In  provisional  remedies,  552. 


to  ba  prosecuted  by  real  psrty  in  interest,  JffI 
to  compel  an  accoontliw  (or  ranta  anj  profltt 


Dlalm  anil  dellTeir,  piacwdiiiin  la.  SZD. 
how  CDnimeiir^d.  89MW. 

place  of  trial,  e33-«38. 
placs  ol  trial.  chaDEo  oF,  >K. 
proTlaloM  ot  GodaNSucabla,  MS. ' 
ts— oC  [onWn  eiecntlTe.  m  erldence.  Iftlg. 


till  neitrsKSuMUIon,  140. 

at  Superior  Caurt,  vbeo,  It. 

In  MiMaee  otjury ,  from  time  to  time,  tn. 

et  fiai;a-eme  Court.  <e. 

tsstUoonr  mar  be  talcra  by  dPiHHltloa  on,  KW. 

to  noQ-laolalal  day,  eitect  of.  i3a. 

In  eontettlDg  cenaln  elecclona,  II2I. 
jnttnt-ganar^— sae  Hatii 
mlnlMntlon— ot  eMale,  U 

who  ^aqmUOed,  UN. 
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whan  may  be  rammary,  14611 

of  (MitiiiaiidftflUmatloiia,SIMMMT. 

maj  me  alone  in  bis  legal  capacity,  ass. 
may  ane  for  death  or  L^ory  of  penon*  S77. 
may  be  exensed  f  romsf vug  bond  on  appea!*  Mft. 
to  render  account  to  Superior  Court,  163. 
powers  of.  may  be  suspended,  I4M. 

See  EXBOUTOBS  AJn>  ADMZXI8TKA.T0BB,  Spbolax.  Abko 
ISTSATOBS. 

Admlsalon^of  nttomey  to  practice,  8T&-ao. 
by  failure  to  verify  answer,  446. 
or  tact,  to  avoid  postponement.  595. 

of  genuineness  of  inscmment  by  faflufe  to  verify  answer,  447. 
of  genuineness  of  instrument  by  plalntUf ,  448. 
of  service  of  summons,  416. 
when  genuineness  of  Insteimient  not  admitted,  449. 

▲dveiae  claim— to  real  property,  action  to  determine,  798^ 
to  penonal  property,  action  to  determine,  UMQ. 

Adverse  party— on  appeal,  who  is,  938. 
in  intervention,  S85. 
when  notified  to  prodnee  written  instrument,  190. 

▲dverae  po8se8sion--by  actual  occupation,  824. 

occupation  under  written  instrument,  when  deemed,  331. 

to  legal  title,  must  be  sbown,  323. 

what  constitutes,  under  Statute  of  Limitations,  328. 

Judgment  under,  322. 

written  instrument  under,  322-323. 

written  instrument  not  under,  324. 

effect  of  relation  of  landlord  and  tenant,  336. 

right  of  possession  not  impaired  by  descent  cast,  127. 

AiBdavita-deflnition  of,  2003. 
may  be  used,  for  what,  2009. 
before  whom  to  be  taken.  179, 2S9. 2012. 
before  whom  taken  within  United  States,  2018. 
before  whom  taken  in  foreign  country  or  state,  2014. 
certificate  required  to  f  ore^  affidavit,  2015. 
certificate  required  In  another  State,  2013. 
defective  heading.  1046. 

for  arrest  of  Judgment  debtor,  715.  , 

for  attachment,  what  to  state,  638. 
for  a  contempt,  1211. 
for  an  injunction,  527. 
for  judgment  by  confession,  1133. 

for  mandate,  requisites  of,  1006.  , 

for  prohibition,  1103. 
for  order  to  allow  amendment,  473. 
for  order  of  arrest,  481. 
for  order  of  arrest  in  Jnstlees'  Court,  862. 
for  order  to  examine  imprisoned  witness,  1996. 
for  pcetponement  of  action,  595. 
for  postponement  in  Justices'  Courts,  876. 
for  publication  of  summons,  412. 
for  publication  in  partition  suits,  757. 
for  review,  when  and  by  whom  made.  1069. 
for  submitting  controversy  without  acti(m,  1138. 
in  proceedings  to  contest  election.  1115. 
in  proceedings  to  contest  administrator's  bond,  1394. 
la  prooeedings  against  joint  debtors,  991. 
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In  proceedings  to  try  right  of  office,  804. 

in  proceedings  to  perpetuate  testimony,  2064. 

In  replevin  where  dellyery  Is  claimed,  510. 

juror  may  make,  as  to  misconduct  of  jury,  657. 

may  be  taken  by  judicial  offtcers,  179. 

of  concealment  or  materiality  of  witness,  1968. 

of  costs  and  disbursements,  1033. 

of  justification  of  bail,  495. 

of  mariners'  claim  of  wages,  825. 

of  notice  of  filing  award,  i286. 

of  plalntlfC  den>1ng  execution  of  Instrument,  448* 
;  of  printer,  evidence  of  publication,  2010. 

of  property  due  1  udgment  debtor,  717. 

of  sole  trader.  18i8. 

of  service  and  mailing  of  notices,  1906. 
j  of  return  of  summons,  410. 

?^  of  service  of  summons.  415. 

of  sureties  on  bonds,  1057. 

of  publication,  what  to  specify,  2010. 

of  publication,  where  filed,  2011. 

of  title  to  property  claimed  by  third  party,  619. 

of  witness  for  exoneration  from  contempt,  2069. 

on  application  for  writ  of  review,  1069. 

on  application  for  injunction,  526.  527. 

on  application  to  perpetuate  testimony,  2084. 

on  claim  and  delivery,  510. 

on  motion  for  continuance,  605. 

on  motion  to  dissolve  injunction,  582. 

on  motion  for  a  new  trial,  when  to  be  filed  mid  serred,  658. 

on  objections  to  appointment  of  referee,  642. 

on  submission  of  controversy,  1138. 

service  of  copy,  in  arrest,  484. 

service  of,  in  replevin,  512. 

service  of,  in  injunction,  527. 

to  accompany  summons  against  judgment  debtOTi  901. 

to  be  filed  by  sheriff  in  replevin,  520. 

to  bill  of  costs,  1039. 

to  compel  judgmeut  debtor  to  answer,  715. 

to  copy  of  assignment  to  redemptioner,  705. 

to  discharge  attachment,  556. 

to  oppose  aischarge  of  attachment,  557. 

to  oppose  dissolution  of  injunction,  532. 

to  petition  to  obtain  further  security  from  administrator,  1397. 

to  show  misconduct  of  jury,  658. 

to  vacate  order  of  arrest,  503. 

verifying  pleadings,  44H. 

when  affiant  is  non-resident,  446. 

when  affiant  is  a  corporation,  446. 

when  State  is  a  party,  not  required,  446. 

when  valid  though  aef  ective«  1046. 

when  may  be  used,  2009. 

Aflinity— disqualifies  judge,  170. 
disqualifies  juror,  602. 
disquaUfies  referee,  641. 

Afflnnatlon— equivalent  to  oath,  2097. 
oath  Includes,  17. 

AgMKt— appointment  of,  to  take  property  on  distribution,  160L 
to  fumlsh  bond  in  such  case,  1692. 
liability  of,  on  bonds,  1695. 
to  render  annual  account  to  Probate  Court,  1694. 
declarations  of,  1870. 
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▲Iieii-«ffeet  of  alienage  on  limitation  of  actlpns,  S54. 

▲lionatloa— after  salt  commenced,  effect  of.  In  real  act! oos,  740, 7C7. 

AUogatlona— aAnnative.  by  whom  most  1>e  proved,  1869. 
denials  of,  how  made,  437. 
If  not  controTerted,  deemed  admitted,  462. 
in  complaint  for  inlunctlon,  what  essential,  826. 
In  pleadlnffs  against  joint  debtors,  W3. 
sham  and  Irrelevant  to  be  stricken  out,  453. 
material,  what  are,  463. 
material  only  need  be  proved,  1867. 
nM^ative,  when  most  be  proved,  1869. 
to  oe  liberally  construed,  452. 
redundant,  striking  oat,  453. 
when  deemed  admitted,  462. 
when  deemed  controverted,  462. 
harden  of  proof  of,  1869, 1961.     ■ 
variance,  460-471. 

Allowance— for  support  of  fiunOy  of  decedent,  1464, 1467. 
how  to  be  paid,  1467. 

Alteration— in  writing  most  be  accounted  for,  1962. 

Ambignity— as  a  ground  f  or  denrarrer,  «36. 
grounds  of  demurrer  to  answer,  444. 

Amendments— after  demurrer  filed,  472. 
by  adding  or  striking  out  party,  473. 
by  correcting  name  of  party,  473. 
must  be  flledaud  served,  432. ' 
of  coarse,  472. 
of  process,  128. 
terms  may  be  imposed,  473. 
to  comphOnt,  when  allowed,  464. 
to  complaint,  service  of.  432. 
to  pleadings  or  proceeduura  generally,  473. 
to  pleadings  in  Justices'  Courts,  869. 
upon  affidavit  and  notice.  473. 
errors  and  defects  to  be  disregarded.  475. 
fictitious  name,  where  real  name  discovered,  474. 
service  of,  432, 472. 
supplemental  pleadings,  464. 
variance.  469-471. 

Amicable  actions— 1138-1140. 

Another  action  pending— ground  for  demurrer,  430. 

Answer— as  a  pleading,  422. 

amendment,  when  allowed,  464-472. 

as  an  appearance,  1014. 

by  whom  verified,  and  form  of  verificatlcm,  446. 

constructlon-of ,  452. 

copy  of  instrument  in,  effect  of  pleading,  443. 

cross-demands  in,  440. 

counteivclaim  in,  438-4^. 

defenses  in,  must  be  separately  stated,  441. 

demanding  items  of  account,  454. 

defenses  not  raised  by,  waived.  484, 439. 

demurrer  at  same  time  with,  i3l. 

demurrer  to,  443-444. 

denials  in,  437. 

disclaimer,  739. 

^ect  of  omission  to  set  up  counterclaim  in,  856. 

effect  of  demurrer  on  answer,  472. 

errois  and  defects  in,  475. 
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beadlnff  to,  defectiye»  1046. 

estoppel,  1908. 1962. 

extension  of  time  for  filing,  473, 1054. 

gold  coin,  etc.,  667. 
osband  and  wife,  370-371. 
iniproTements,  setting  up  value,  741. 
injunction  after,  528. 
Intervention,  to  complaint  on,  887. 
In  cases  for  contempt,  1217. 
In  contest  on  probate,  1312. 
in  libel  and  slander  suits,  461. 
In  partition  suits,  758. 

in  actions  to  quiet  title,  739.  ^^ 

in  actions  against  steamboats  and  vessels.  821. 
in  actions  in  Justices's  Courts,  855, 866, 860. 
in  action  of  claim  and  delivery,  667. 
irrelevant  or  redundant  matter  in,  453. 
in  proceeding  relative  to  escbeated  estates,  1271. 
issue  raised  by,  588. 
issue  of  fact  raised  by,  590. 

iolnt  debtors,  in  proceedings  after  judgment,  992. 
lidfi^ent  on  failure  to,  585. 
ost,  bow  supplied,  1045. 

materixkl  allegatlonSyWbat  are,  463. 

may  be  made  to  part  of  complaint,  441. 

may  be  filed  witn  demurrer,  431. 

may  contain  several  defenses,  441. 

must  be  verified,  when,  446. 

must  be  filed,  465. 

must  be  served,  465. 

new  matter  in,  437. 

new  matter  deemed  controverted,  462, 

of  Joint  debtors,  after  Judgmoit.  992. 

of  attorney  to  accusatron,l296. 

pleading  judgment,  456. 

pleading  conditions  precedent,  457. 

pleading  Statute  of  limitations,  496. 

pleading  a  private  statute,  459. 

supplemental,  defined,  464. 

sham,  may  be  striken  out,  453. 

signature  to,  446. 

time  of  filing,  407, 472. 

time  to  file  mav  be  granted,  473, 1054. 

to  application  for  mandate,  1089. 

to  amended  complaint,  432, 860. 

to  cross-complaint,  442. 

to  be  filed  on  demurrer  overruled,  472. 

to  complaint  on  written  instrument,  447. 

to  mandamus,  1089, 1094. 

waiver,  by  failure  to  object,  434. 

waiver  of  summons  by,  406. 
.  wbattocontam,437. 
'   want  of  verification,  w&at  admits,  446. 

when  may  be  stricken  out,  453. 

when  omission  waives  countern^laim,  439. 

where  complaint  sets  forth  instrument,  447-449. 

Appeals  to  Supreme  Oonrt— in  what  cases  from  a  Superior  Court,  963. 
in  what  cases  from  a  Justice's  Court,  964. 
by  executors  and  administrators,  965. 
from  their  acts,  where  appointment  vacated,  966. 
in  probate,  matters  to  be  taken  within  sixty  days,  1715. 
when  appellate  court  may  order  payment  of  costs,  1720. 


m  Jiutlcei'  or  FoUoa  Coiifb>  >7(. 


tniumlulon  oC  papers  to  BppeUaU  court, 9TT. 
vidvrUklDs  on  and  qiuUfloatlQii  ol  suredas,  (7 
May  oi  procMdlngs  on,  SIB. 
powsis  ol  Sniwrlor  Court  on,  «0. 

tmueript  on,  sn. 

MMsnunt,  wlieu  rtqulnil,  Ml. 
W»lmniiit,  KlUB  iMf  ueceuuf,  mt. 
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to  Superior  OomttB^C&nHnued. 
trial  de  novo,  when,  976. 

fodgment  on,  960. 
'eeson,980.  ,   ^    ^,„ 

CUxie  sections,  936-958,  not  to  apply  to,  989. 

Lppearanoe— accusation  against  attorney  to,  293. 
bnsband  and  wife,  STO,  871.  ^_ 

-time  for,  to  be  inserted  in  sommons,  407. 
-waives  service  of  summons.  406, 416. 
toy  demurrer  or  answer,  1014. 
failure  of,  waives  flnditi«s,  634. 

failure  of,  waives  ]  ury,  631.  , 

failure  of,  in  Justices^  Courts,  884. 

of  parties,  is  waiver  of  notice,  1806.  / 

-wafyes  issuance  of  summons,  406.  i 

-what  constitutes,  1014.  4 

Appellant— must  file  undertaking,  941.  ^     ^^,    ^^^  1 

executors  and  administrators,  when  need  not  file,  946. 
must  famish  papers,  950. 
-wliat  to  f umLsh,  on  appeal  from  order.  961. 
-wliat  to  furnish,  on  order  for  new  trial,  982. 
wbo  is,  938. 

Appellate  jurisdiction— of  Supreme  Court,  80, 52. 
of  Superior  Court,  75, 77. 

Application— to  court,  repetition  prohibited,  182. 
repetition,  a  contempt,  183. 

Appraiser— may  be  appointed  at  chambers.  166. 
to  be  appointed  Dy  Superior  Court,  1444. 
-who  are,  and  by  whom  appointed,  1444. 
-to  be  sworn,  1445. 
duty  of,  1445. 

appointment,  what  to  include,  1445. 
inventory  to  be  signed  by,  1449. 
of  after^discovered  property.  1451. 
duty  of,  as  to  homestead,  1476. 
report  of,  on  homestead,  1477. 
report,  how  confirmed,  1478. 
appointment  of,  on  estate  of  ward,  1773. 

Appraisement— of  estates  of  deceased,  1444, 1476. 
of  ward's  estate,  1773. 

Arbitration— what  may  be  submitted  to,  and  when,  1281.  \ 

titles  cannot  be  submitted,  12t$l.  i 

submission  to  be  in  %vrlting,  1282.    _  ,„„^  I 

submission  entered  as  order  of  court,  1283.  ^ 

revocation  of,  1283.  / 

powers  of  arbitrators,  1284.  ;  / 

^     adjournments,  1284.  • 

oath  of  arbitrators,  1285.  *  : 

power  to  administer,  1284. 
majori^  may  decide  question,  1285. 
arbitrator  must  be  sworn,  1285. 
must  all  meet,  1053. 
but  two  acting  is  sufQcient,  1053, 1285. 
award  must  be  in  writing,  1286. 
judgment  on  award,  when  entered,  1286. 
grounds  for  vacating  award,  1287. 
award  vacated  in  certain  cases,  1287. 
court  may  modify  or  correct  awards,  1288. 
decision  on  motion  subject  to  appeal,  1280. 


ArbltratlDn— OwHRKd. 

todgmisDE.  n-lisn  not  mMect  to  tppeal,  Un- 
it inlunlailaa  to,  Ursroked,  meuon  ol  danuces,  IXM^ 

Argninanl— OH  rflflflTTfld  tor,  irbBQ  to  ba  broqght  np,  flflS* 


or  cenMnpt,  *iTMt  wlWD,  1211. 
»DMitUy7«S-tM.  ^         ,     „ 

— ■ — Mtnv  b«  m*de.  tJt. 

__-.» llDiB,  for  elulKulement  ol 


Samatfo  be  nudacicapt  ui 
JodgDMiit  dclitor,  TU. 
^  jmoftr  of  MBea,irtMa.  BH. 


ifor  refoul  to  ■olnolt  to  exunluatloD,  i:; 


SC  pBldlbMliiitiilMntaT.for  refoul  to  tnlm 
ctqerMaiTeiLlnmin]amobMiieti,4B(i. 
0M&,  tniq  tf,  Mtdnbnn,  481. 

ndar,  whmmM' »  raaoe,  <aa. 
Mdar,  axaennra  ot,  Mk^ 
oidar,  mir  bs  vaiwed.  Ma,  MM. 
oMar.  bow  Mrred.M. 

Smiun  torremm  to  UaUfr.  UM- 
wnDen,wbea  irala,»l88. 
iiiiliniilliin  tar.ln  JasUco'  Court,  M-Ml. 
tmeeaO^iCdiuit  l«<1.4M. 
|icocee<IlDg«*g*lB9t  ■herllt,  tor  ««c*p«,  m. 
qnaUacMloiu  oC  Islt.  494. 
rednFtlon  ot  Oeposlt.  KJ. 

iberUt.dlsctaargao^llibiUtr.lw. 
itierUI  to  Blva  cuttflcato  of^depoilt.  4n;. 


&TTaM  Bad  ball'-6^iM{iiiial. 

Bbect^  JodgiDsiit  MloM  u  bail,  Nl. 

•braurii^e  on  ati  escwe.  Ml. 
■narrmdBf  ot  aefaKlaiit  Dy  ball,  IW. 


I  Oaf  widut  to 


vacAtlDg  orQer  ».  _.».,  ».,  ».. 

wltnesa,  vhea  eioneisleil  Irom.  MET. 
-witness,  when  euCitleil  to  dlschuge  rnun,  2070, 

gee  DiaCHABOB  VBOK  IHPBIBOKKIMT. 

AbsbdIi  and  batlerr— JdrtadietlOD  of  JnstlceB'  Coarl 
AiBassmeni— or  value  of  propertr  eonilemned,  I3M. 


ARictuntDl  of  psraon— of  witneu,  powi 
(ornotproanciniwlll,  1M2. 
to  compel  Mt«ndiince,  19^. 
]□  proLjate  proceedliiga,  to  to 


...  reiuslug  to  appeu  uiil  reuler  azUbl^  im. 
eues  m»T  be  compeHed,  m. 
iiut  be  In  nn 


M  Ob  from  oOer  Ststa,  2IB. 

M  HonMloii.bow  Dude,  SN-as. 

VPCriiUmisattoralwentees  InpraloM.  IIIS. 
■iinninin»„F.....  contetC  ot  proiBU  of  ivilL  IMT. 

in  itv  ol  tnal,  lOT  TeaiDv2,  m. 


MrtUlcatesi 
•Mnnol.li 


Joaot,  mi. 
orcouitby.ISin. 

1  for  lalonr,  effect  of. 

or  nmoval  of,  notlco  reqi 
— ' -totentloa,!!*. 
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duties  of,  282. 

demurrer  of,  to  aecasation,  2M. 

examination  for  admission,  276-279. 

ez.empt  from  Jnxy  duly,  200. 

fees  or.  1021. 

flreneral  duties  of,  282. 

in  certain  cases  not  to  testUy,  1881. 

i£ft  Justices'  Courts,  842. 

i  ostlce,  or  Judge  may  not  act  as,  170-171. 

judgment  agamst  on  accusation,  299. 

license  of,  277, 281 . 

may  Instruct  sheriff  what  to  attach,  543. 

may  require  sheriff  to  take  property  In  replevta,  611. 

may  consent  to  waive  jury,  631 . 

may  waive  finding  of  facts,  634. 

measure  and  mode  of  compensation,  1021. 

must  not  be  receiver,  666. 

name  of,  to  be  indorsed  on  summons,  407. 

notice  of  change  of,  in  action,  285. 

oath  of,  on  admission.  278. 

of  other  State,  how  admitted,  279. 

papers  to  be  served  on,  1015. 

practicing  without  license,  a  eont^npt,  281. 

pleadings  to  be  signed  by,  446. 

power  of,  283. 

privileged  communications  of,  1881. 

proceedings  for  removal  of,  287-299.* 

qualifications  necessary  for  admlsslour  276-276k 

reference  on  accusation  against,  298. 

removal  and  suspension  oi,  286-299. 

roll  of,  to  be  kept,  280. 

service  of  papers  on,  to  be  made,  1015. 

strlldng  off  roll,  286-299. 

trial  or,  on  accusation  filed,  297. 

verification  of  accusation,  291. 

who  may  practice  in  Justices'  Courts,  842. 

ilttomer-general— duty  of,  in  proceedings  for  escheated  estates,  1272. 
need  not  verlftr  pleading,  446. 
may  bring  action  for  usurpation  of  office,  803, 801. 

A.wards-6ee  Abbitbation. 

SsU— defendant  discharged  on  giving,  486. 
deposit  made  instead  of,  497. 
in  contempts,  1215t: 
Justification  of,  m-495. 
may  be  given  by  defendant  on  arrest,  487. 
may  surrender  defendant,  488. 
may  arrest  defendant,  489. 
may  be  exonerated,  491. 
may  be  examined  as  to  qualifications^  495. 
qnaUfications  of,  494. 
substituting  for  deposit,  499. 
to  be  given  D7  usurper  of  olfice  or  franchise,  804. 
when  charged  on  undertaking,  489. 
when  flnauy  chaived,  490. 
when  sheriff  liable  as,  501. 
on  aapplementary  proceeding,  715. 

Bailiff  of  Snpreme  Oonrt— how  appointed,  265. 
tenure  of  ofllce,  266. 

Beneficiary— Joinder  of,  as  plaintiff,  unnecessary,  369. 
CODB  ClY.  PB00.-56. 
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Bid— At  adminlstrstAon  sale,  how  raeelved,  1549. 
what  amount  to  be  bid,  lASO. 
at  execution  sale,  &H. 

Bidderr-ref  nsal  to  pay  bid  at  execution  sale,  09ft-«97. 
extent  of  Uabtllty,  e»7. 
when  officer  may  refuse  bid,  906. 
recovery  from,  &6. 

Bill  of  costs— ▼erULcation  and  filing  of,  1033. 

Bill  of  exohuice— notice  to  drawers  and  indorsersr  how  construed* 
1865.     " 
asstgament  of,  868. 
IMurues  joined  as  defendants,  883. 

Bill  of  particulars— obtaining,  practice  od,  454. 
need  not  be  pleaded.  454. 
complaint  in  Josuceis'  Court  may  be,  853. 

Blank— in  process  in  Justices*  Courts  to  be  filled,  020. 

Boats— liability  of,  liens  for,  813. 
actious  may  be  broiftht,  814. 
complaint,  what  to  designate,  815. 
summons,  how  served,  816. 
attachment  may  Issue.  817. 
Issuance  of  writ,  818. 
writ,  how  directed,  819. 
execution  of  writ,  820. 
appearance  and  defense,  821. 
proceedings,  how  conducted,  822. 
discharge  of  attachment,  terms  of,  823. 
sale  under  Judgment,  824. 
proceeds,  how  disposed  of,  824. 
claims  for  wages  pref eired,  825. 
claims,  how  enforced,  8^. 
claims,  how  proved,  826. 
notice  of  sale,  827. 

Bond— of  administrator,  form  and  requisites  ofi  1388. 
additional,  when  required,  1889. 
separate  bonds  required,  1391. 
not  void  on  first  recovery,  1392. 
sureties  must  justify,  1393. 
additional  security,  1394. 
when  right  ceases,  1395. 
when  may  be  dispensed  with,  1396. 
of  administrator,  with  will  annexed,  1496. 
of  purchaser  at  administrator's  sale,  when  reqoired,  1K7« 
action  on  administrator's  bond,  1586. 
to  executors  by  distributees  of  estate,  1661. 
suit  upon  distributees'  bond,  1662.  ^.^ 

of  agent  appointed  for  absent  distributees,  1692. 
of  public  adminlstratQr  on  special  letters,  1727* 
of  guardian,  conditions  of,  1754. 
of  testamentary  guardian,  1758. 
of  guardian  on  sale  of  property,  1788. 
new  bond  of  guardian,  when  required,  1801* 
must  be  filed,  action  on,  1804. 
provisions  of  Code  to  apply  to,  1809. 
court  commissioners  may  take,  259. 
qualifications  of  sureties,  1057. 

See  UlTDEBTA^NOS,  BAIL. 

Books— containing  laws  presumed  to  be  correct,  1900. 
entries  in  official,  evidence,  1920. 
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of  science,  art.  etc.,  as  eyidence,  1986. 

of  records  of  wills  to  be  kept,  1318. 

Judgment  book  to  be  kept,  (i68. 

gadgment  to  be  entered  in  amici^le  actions,  1133. 

inspection  may  be  ordered  and  copy  given,  1000. 

Loh  of  peaooHurisdictlon  in  actions  for,  115. 

Snildinga— proceedings  to  enforce  liens  on,  1183-1199. 
what  public,  exempt  firom  execution,  600. 

Svurden  of  proof— on  wbat  it  rests,  1961, 1962. 


Oalendar— causes  to  be  entered  on,  by  clerk, 

Oapacity— want  of,  ground  for  demurrer,  430. 

Osu^  agreed— controversy  witbout  action,  1138-1140. 

OsLUBOB  of  action— may  be  joined,  427. 
must  be  separately  stated,  427. 
wbere  tried,  392-396. 
misjoinder  of ,  ground  for  demurrer,  4361 
InsuAciency  of,  ground  for  demurrer,  430. 
rights  not  waived  by  not  demurring,  434. 
summons  must  contain  statement  of,  407. 

Oartifloate— of  sale  of  personal  property  under  ezBea(tiaii,6Be. 
of  sale  of  immovable  personal  property,  680. 
of  sale  of  real  proper^,  700. 
what  must  show,  700. 
duplicate  to  be  filed.  700. 
of  proof  of  lost  will.  1340. 
of  proof,  to  be  attached  to  win,  1317. 
of  service  of  summons.  415. 
of  clerk  to  papers  lurnuhed  on  appeal,  953. 
of  written  law  or  public  writing.  Tor  evidence,  1901. 
of  copy  of  foreign  Judicial  record,  1906. 1907. 
of  copy  of  document,  for  evidence,  1919. 
of  Juoicial  record  of  States  or  United  States,  1905. 
of  sale  of  personal  property,  capable  of  delivery,  608. 
of  sale  of  personal  property  incapable  of  delivery,  669. 
of  sale  of  real  property  on  execution,  700. 
of  location  of  land  as  evidence,  1925. 
of  purchase  as  evidence,  1925. 
of  foreign  Justice  to  transcript  of  do<Sket,  1922-1924. 
official,  what  to  contain,  1923. 
official  seal  to  be  affixed  ,to,  1923. 
on  review,  what  to  be  certified,  1076. 
to  transcript  on  appeal,  953r 

Certiorari— to  be  hereafter  known  as  review,  1067. 
generally,  1067-1077. 
See  Bbvibw. 

Oestoi  que  trust— when  not  necessary  to  Join  as  platntltf,  108. 

OhaUengea— peremptory,  four  allowed,  601. 
grounds  of,  for  cause,  602. 
xor  cause,  how  tried,  603. 
in  Justices'  Courts,  885. 

Ohambert— power  of  supreme  Justices  in,  165, 176. 
of  superior  Judge  in,  166, 176, 1305. 
provisions  for  Judges  in,  144. 
all  writs  and  orders  may  issue  in,  106, 1106. 
writs  may  be  made  returnable  in,  1108. 
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Change— of  puUeB,  185. 

of  place  of  trial,  9Sfl-9n, 

of  place  of  trial,  Justtces'  Courts,  932-989. 

Change  of  namea— application  for,  how  made,  1239* 
hearing  application  and  remonstrance,  1278. 
Jurisdiction  in  proceedings  for,  1275. 
publication  required,  127S. 

Change  of  place  of  trial— grounds  for,  397. 
where  cause  may  "be  transferred  to,  896. 
transfer  of  actions,  aflecting  real  eatatCr^OO. 
costs  on  transfer,  399. 
in  Justices'  Courts,  833. 

on  disability  of  justice,  other  Justice  may  sit,  922. 
not  to  be  changed  more  than  once,  834. 
where  cause  must  be  transferred  to,  835. 
proceedings  on,  in  Justices'  Courts,  836. 
effect  of  order  of  Justice  for,  837. 
transfer  to  Superior  Court,  838. 

Charge  to  jury— what  t^  contain,  fiOS. 
generally,  607, 608, 
further  instructions,  how  given,  614. 

Chief  jnstloe— election  and  term  of  office,  40. 
to  assign  Justices,  43. 
to  apportion  business,  44. 
may  convene  court,  45.  .    . 

in  case  of  absence,  place  how  filled,  46 

Chose  in  action— assignment  of,  368. 

Citation— generally,  1707-1711. 

to  attorney  to  answer  accusation,  292. 

to  heirs  resident  in  county,  1304. 

to  executor  named  in  will,  1^. 

to  parties  interested  in  estate,  1328. 

on  contest  of  grant  of  letters,  1384. 

on  justification  of  sureties  in  probate,  1394. 

on  application  for  new  sureties,  1398-14<^i. 

on  application  for  release  of  sureties,  1403. 

service  on  absconding  administrator,  etc.,  1439. 

service  of  summons  on,  41 K 

security  not  required  in  actions  by,  1058. 

to  person  in  charge  of  decedent's  property,  1459-1461.  , 

to  minor,  by  superior  Judge,  1749.  I 

to  render  an  exbibit,  ib'23-i625.  ' 

to  render  an  account,  1628. 

time  of  service  and  return,  1711.. 

when  issued,  1708. 

how  served,  1709, 1710.  i 

City— summons,  how  served  on,  411. 

need  not  give  security  in  actions,  1056.  ' 

Civil  actions— arise  from  obligation  or  injury,  2S. 
when  and  how  prosecuted,  30. 
by  whom  prosecuted,  30. 

{lending  rights  not  affected  by  Code,  8. 
or  real  property,  limitation  of,  315-328. 
may  be  consolidated  on  lien,  1196. 
how  commenced,  405. 
when  to  be  commenced,  312. 
when  deemed  commenced,  350. 
limitation  of,  agamst  corporation,  35».  ■ 


uliiotbetStMe,Ml. 


lio-w  commenced  In  FoUca  Coons,  sifi. 

quesHoos  lUTOlved  In,  uuir  be  sabmlned  to  mrbltntmii  U». 

Ima — bf  third  penou  la  repleitu.  m. 
by  tlifrdperaoii  In  MnduneDl,  MS. 
o?  llBaho?d"?wheS^Wbeflled,  UfSJ. 


Bee  Bbtatbs  or  DBoaa^ED  Febsoss. 
OlflTErmaa  or  ptieH-'ComiiuinlcaCIoQs,  prlTlleged,  1! 
Olstk— la  make  up  calendar.  US. 

to  keep  jadnnsnt  docket,  dTl-CJl. 


to  ^tes't  decree  la  psrtUlon,  IBM. 
off  tnalieei. 
le  aod  record  cettlflcate  of  proof,  1118. 


taUapaatlMifarlMtan,  Ittl. 
MpaHiiatleM,  Itn, 
Mtanie  eltatloD,  UM. 
loncanIlelten,cte.,  iwr, 
to  alga  Mil  aeil  wtcen,  UM. 


atace  to  be  fllad  lu  real 


OompmuaUoit-ta  teniati  In  parutlon 
to  bo  flxed  br  cmuta  In  Bach  ewea 
ajjunitioaor  lu^Tn. 


IqctlWT  aUomoge,  U18.  

M  ifiDt  of  abHDtM  on  partlllmi,  Mb. 
dC  BDUdLuw.  ITit. 


1 .1        im|iludla)r,4!_ 

■IMffil^iTadiiiltted  It  not  ileiil»d.  tBt 
■UtKuoni,  mUerUl.what  tie,  IB>. 


lent  at  ictkm  br  HL 


)r  Court*,  MiM  to  Go 


ol  cleik  to  bB  nuda  on,  m. 
neawtt—  ™  "■ 


^f^^ajm^qpimfSIWiier,  11IB-Il7t. 


eatfi  or  ioja'ry, 
one?--""-  -« 

Id  atOtttf  for  atoiuler.  4n). 

InprocseoiniBlaTcondemiiatlDnof  liod,  \ia. 
OQ^pUcMloafoTVDlimtBTy  dlssolattonof  coiporMlan.U 

IB  at  qcindltlou'piecedrat.tin. 


dirt  to  111 ,  __ 

■—'-■■ ^%'"^on''^owmidB  4X 

iiinpnMedliigB  toc'o'itHCele^^oin,  iiit. 

wmMlonofaMtli.wi^  .    _ 
toWucDae 


ot  debt  aui  escale  o(  decednit.  I69B. 
ot  debt  due  eitikto  oI  nud,  ns9. 
offer  *dmUa  natUnSi  2018. 
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Oompromiae— ConNntMd. 

objections  to  tender  mnst  be  ^Mcified>  207ft. 
receipt  may  be  demanded)  2075. 
tn  Justice's  Court,  8^;d. 
generaUy,  2074-2076, 2078. 

Oompntation  of  time— how  made,  13. 

time  of  performance  of  act  may  be  extended,  1054. 

Oonoealed— property,  possession  of,  how  demanded,  517. 
defendant,  service  how  made  on,  4 12. 
witness,  subpcena,  how  served  on,  1988. 

Oonclnsire  evitlence— defined,  1837. 
how  restricted,  1978. 

Oondemnation  Of  land— see  ExnrsNT  Dokaizi. 

Condition  precedent— performance  of;  how  pleadcdj  457. 

Oonfession  of  judgment— may  be  made  for  debt  due  or  for  contin- 
gent liability,  1132. 
statement  on,  1133. 

filing  statement  and  entering  judgment,  1134. 
in  Justices'  Court,  how  made,  1135. 
Jurisdiction  governed  by  amount  due,  1132. 

Oonnngoinity— as  a  dlsqualiflcation  in  a  Judge,  170. 
ground  or  challenge  to  Juror,  602. 
ground  of  objection  to  referee,  641. 

Consolidation— of  actions  for  liens,  1196. 

of  causes,  in  condemnation  of  lands,  1243. 
of  actions,  when  may  bo  ordered,  1048. 

Oonstmction-^f  words  and  phrases  in  Code,  2-18. 

Contempt- Judicial  ofB,cers  may  punish  for,  178. 

second  application  for  order  deemed  a,  188. 

generally,  1209-1222. 

of  Juror  for  failure  to  attend,  238. 

compelling  obedience  generally,  and  preserving  order,  128, 177. 

disobedience  of  witness,  128, 177, 199W994. 

what  acts  or  omissions  are,  1209. 

re-entry  on  property  after  eviction,  1210. 

in  presence  of  court,  how  punished,  1211. 

in  absence  of  court,  what  necessary  to  show,  1211. 

warrant  may  issue  on  notice  to  show  cause,  1212. ' 

Contempt— what  acts  or  omissions  are,  1209. 
reentry  on  property  after  eviction,  1210. 
in  and  out  of  presence  of  court,  proceedings  on,  1211. 
warrant  of  attachment  may  issue,  12 12. 
bail  may  be  given  by  party  arrested  for,  1213. 
duty  of  sheriff  on  arrest,  1214. 
bail  bond,  form  and  conditions  of,  1215. 
ofQcer  to  return  warrant  and  undertaking,  1216. 
hearing  on  chaige  preferred,  1217. 
Judgment  and  penalty  for,  1218. 
omissions,  how  puuisned,  1219. 

failure  to  appear  at  hearing,  proceedings  thereon,  122ft. 
illness  sufficfent  excuse  for  non-appearance,  122L 
Judgments  and  orders  in  cases  of,  are  final,  1222. 
failure  to  attend  as  Juror,  238. 
disobedience  to  mandate,  1097. 
disobedience  by  witness,  1991-1994. 
refusal  to  obey  citation  in  Probate  Court  is  a,  1460. 1461. 
in  Justices'  Courts,  acts  and  omissions  constituting,  908. 
in  presence  of  Justice,  how  punished,  907. 
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not  In  presence  of  Jnstiee,  inroceedlngs  on,  908. 
poniahment,  measure  of.  In  Justices' conit,  909. 
conTiction  for,  to  be  entered  in  jostices'  docket,  910. 
vroTlsioos  of  Code  as  to  service  of  process  not  to  avpl7i  101& 
disobedience  to  mandamtis,  1097. 

Oovrtesting  elections-wtao  may  contest,  gromids  of,  1111. 
elections,  wtaenannnlled  for  Iregnlaoity,  1112. 
when  not  annnlled  for  malconduct,  1113. 
ille^  votes,  wiien  not  to  vitiate  elections,  1114. 
proceedings  on  contest,  11 10.  ' 

statement  of  cause  of  contest,  1116.  ' 

list  of  iDegral  votes,  when  to  be  furnished,  1116. 
-want  of  form  of  statement,  not  to  vitiate,  1117. 
speciid  term  of  coort  for  trial  of,  11 18.  i 

citation  to  issue  to  respondent.  1 1 19.  I 

vritnesses,  attendance,  now  enforced,  1120. 
powers  or  court  in  proceedli^  on,  1121. 
adioomment  may  be  ordered,  1121. 
rules  to  govern,  on  trial,  1122. 
decision  on  trial,  what  court  may  declare,  1123. 
costs  in  proceedings,  who  liable  for,  1125. 
appeal  lies  from  decision  on,  1126. 
appeal,  when  to  be  taken  within  ten  days,  1127. 

Oontesting  probate— See  Pbobatb  ov  Will. 

Oontinnance— f  or  absence  of  testimony,  what  reQuired,  5BS. 
in  proceedings  for  mandate,  when  may  be  ordered,  1090. 
not  allowed  on  amended  complaint  in  forcible  entrr.  IITIL 
for  non-retum  of  commission  to  take  testimony^2lB7. 
costs  as  a  condition  for,  in  discretion  of  court,  10^. 
In  forcible  entry  and  detainer,  1173. 
In  mandamus,  1090. 

in  Justices'  Court,  when  may  be  ordered,  874. 
on  consent  of  parties,  875. 

on  application  of  either  party,  what  must  be  shown,  878. 
affidavit  when  require^  H76. 
not  for  more  than  ten  days'  exception,  undertaking,  877. 

Ooqtractors— liens  which  may  1)e  secured  by,  1I83-I199. 

See  LlSlT,  ElfFOROEHSNT  OF. 

Contracts— conditions  precedent  in,  how  pleaded.  4S7. 
express  or  implied,  may  be  united  in  complaint,  427. 
attachment,  when  may  issue  in  actions  on,  637. 
when  defendant  may  be  arrested  in  actions  on,  479. 
trial  by  Jury,  how  waived  in  actions  on,  631. 
judgment  by  default  may  be  taken  In  action  on, SSS. 
Judgments  in  gold  coin,  when  may  be  taken  on,  667. 
of  purchase,  by  decedent,  1565. 
enforcement  of,  1597.  ,  i 

Oontribntion— enforced  by  one  of  several  Judgment  debtom,  700. 

among  legatees  on  distribution  of  estate,  1564.  ' 

OonTenlence— of  witnesses,  ground  for  change  of  venue,  297. 

Oonreiranco— judicial  officers  may  take  acknowledgment  of,  170. 

mortgage  not  to  be  deemed  a,  744. 

of  land  on  execution  sale,  when  to  be  made,  703. 

under  administrator's  sale,  1555. 

of  land  by  executors  and  administrators,  1507-1607. 

and  sale  of  lands  to  pay  decedent's  debts,  1536-1576. 

Corporations— pleadings,  how  verified  by,  446. 
summons,  now  served  on,  411. 
appointment  of  receiver  in  insolvency  of,  564. 
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Oorponticnn,  diMolntion  of— nofty  be  TolnntarUy  dlasolTed*  1227. 
application  for,  wliat  to  ccmtain.  1228. 
application,  bow  signed  and  yerilled,  1239. 
fllliig  application  and  pnbllBbJng  notice,  12M. 
objections  may  be  lllea,  12S1. 
bearing  of  application,  1282. 
Jndgment  roll,  wbat  constitutes,  1233. 
appeal  lies  from  Judgment,  1283. 
appointment  of  receiver  In  proceedingsnpon,  56S. 
serrice  of  summons  on,  411. 

Oonoboratiye  eTldanoe— defined,  1839. 

Oosta  and  Interest  must  be  Included  tn  judgment,  10S&. 
attorney's  fees  left  to  agreement,  ml. 
deceased's  estate,  action  by  creditor,  li$08. 
may  be  imposed  as  a  condition  for  continuance,  1029. 
bllTof ,  imT^ 

▼erified  memorandum  of.  to  be  filed,  1033. 
fluig  after  remittitur,  1034. 
fees  of  attorney  left  to  agreement,  1021. 
fees  of  referees,  rate  allowed,  1028. 
of  referees  in  probate  cases,  1506. 
fees  of  sbort-hand  reporter,  271. 
fees  of  referees  may  be  apportioned  in  partition,  768. 
bow  awarded  against  counties,  1039. 
In  actions  for  wages  and  salaries,  a  preferred  dalm,  1206. 
In  proceedings  for  condemnation  of  land.  1251, 1^55. 
In  proceedings  to  contest  elections,  1124-1125. 
in  actions  for  usurpation  of  oiBce,  809. 

in  actions  by  or  against  administrator,  1031, 1503, 1506, 1510,  l€16w 
of  abstract  of  title  in  partition,  799. 
of  referees,  1028. 
of  referees  in  partition,  768. 
of  sbort-band  reporter,  271. 
of  prior  action  for  partition,  796. 
of  partition  as  a  lien.  796. 
of  appeal,  wben  discretionary,  1027. 
on  nonsuit,  661.  • 

on  Judgment  by  default,  085. 
on  appeal,  how  claimed  and  recovered,  1034. 
on  frivolous  appeal,  damages  may  be  added,  957. 
on  disclaimer  in  actions  to  quiet  titie,  739. 
on  application  for  sale  by  guardian,  1786. 
on  several  actions  brought  on  a  sincle  cause,  1023. 
on  review  other  than  by  appeal,  1U32. 
security  for,  when  may  be  required,  1036. 
security,  if  not  given,  action  will  be  dUmlssed,  1037. 
when  allowed,  oz  course,  to  plaintiff,  1022. 
wben  allowed,  of  course,  to  d^endant,  1024. 
when  apportioned,  discretion  of  court,  1025. 
when  to  t>e  severed,  1026. 
when  allowedf  discretion,  1027. 
when  tender  was  made  before  suit,  1030. 
In  probate  proceedings,  by  whom  paid,  1720. 
on  mandate,  1095. 

on  suit  for  claim  against  estate,  1503. 
on  application  for  share  of  estate,  1661. 
on  action  against  executor,  1509. 
claimant  falling  to  recover,  must  pay  costs,  1510. 
allowance  to  executors,  etc.,  1616. 
on  trial  by  referees  in  probate  proceedings,  1506 
-on  application  for  sale  of  ward's  estate7l?86. 
on  contesting  validity  or  probate  of  will,  1332. 


lou  Di  jnotnta  of  Km,  UK. 

'  Cooru,  whea  (Uowed,  9W,  nM. 

asHlnst  county,  how  paid.  lOM. 
aeainsC  State,  how  palil,  1038. 


mwT  be  wt  up  br  detendBnt  on  knsA 
aUegUIODS  la,  deraua  denied,  V2. 
eOect  of  fUlng  on  motion  to  dJkmlB  i 
onUHioii  to  Ht  up,  effect  of.  In  Jnatl 

-• er  10,44),  M4. 

^1  on,  HI. 

e  apeotaUr  plmded,  4>S. 

m  to  Mtnp,  tHil,  «(k^ 


Snungs  oE  iarym^h^ 

place  of  trial  ol  action  agidiut,  M. 

need  not  live  security  in  aotloD>,^OU.' 
OBant7  clerk— aee  clbbe. 
aoant7  offlcors— exempt  from  Jury  aaty,  2M. 
Oomt  oommiulooei^bow  appointed,  2jia. 

not  to  have  partner,  172. . 

reterenre  maj  tie  made  6>,  MO. 

to  report  wlt£ln  twenty  daya,  2»,  Ml. 

eSectof  nodlnESot,  S44. 

eicepttonBto  BndLigi,  review  oI,  W),  S4I. 
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OoQitt  of  jnttice— Con/tetMtf. 

parties  to  appear  at  placo  appointed,  143. 

when  sheriff  to  provide  court  rooms,  144. 

seals  of  courts,  what  courts  to  have,  147. 

seal  of  Supreme  Court.  148. 

seals  of  Superior  Courts,  149. 

seals  of  PoUce  Courts  of  cities  and  coontles.  IfiO. 

seals,  how  proTided— private  seals,  when  osed.  15L 

clerk  of  court  to  keep  seal,  162. 

seals  of  courts,  to  what  documents  affixed.  15S. 

validity  of  certain  writs,  process,  etc.,  without  seals,  1S8. 

Oomtt  of  record— wluit  courts  are,  84. 

OredibiUty  of  witness-bilateral  facts  may  be  Inquired  into. 
See  Witness. 

Oreditors— when  entitled  to  administer.  186S. 
cannot  sue  special  administrator,  1415. 
to  present  claims  agaiust  estate,  time  when,  1488. 
proceedings  of,  on  presentation  of  claim,  1494-UOI. 
may  apply  for  order  of  sale  of  estate,  1545. 
may  reqiure  suits  brought  to  recover  property  of  estate,  UBO. 
may  except  to  administrator's  account,  1645. 
may  assent  to  deduction  on  contingent  claim,  1648. 
may  have  execution  Issued  upon  judgment,  1649. 
claun  not  included  in  order,  how  disposed  of,  1650. 

Ozlminal  actions— provisions  for,  in  Criminal  Code,  31. 

OroBS-complaint— generally,  442. 

Oroaa  demands— not  barred  by  death  or  transfer,  439. 
compensate  each  other,  440. 
failure  to  set  up,  fatal,  434, 439. 

OnmnlatiTe  evidence— defined,  1838. 

Onrrency— specific  may  be  recovered,  667. 

Onstody— of  abstract  of  title,  In  partition,  799. 

of  will,  duty  of  custodian,  1298. 

custodian  of  will,  when  subject  to  arrest,  1302. 

custodian  of  public  writings,  bound  to  give  copies,  1893. 

See  SHERIFF. 

Onatoms— mining,  effect  of,  748. 
usage  of  trade,  etc.,  1870. 

Damages— must  be  claimed  in  complaint,  426. 
when  to  be  assessed  by  Jury,  585. 
excessive,  ground  for  new  trial,  657. 
allowed  for  waste.  732. 

double,  in  proceedings  to  recover  embeaaded  estate,  1460. 
treble,  in  actions  for  waste,  732. 
trebled,  in  actions  for  unlawful  entry,  735, 1174. 
treble,  in  trespass,  733. 

Improvements,  when  set  off,  to  claim  for,  741. 
purchaser  under  execution  may  sue  for,  746. 
or  for  injury  to  property  after  sale,  746. 

Joinder  of  claims  for,  4*27. 
Q  proceedings  for  mandate,  1095. 
in  proceedings  for  usurpation  of  office,  807. 
in  nuisance,  731. 

for  neglect  to  return  inventory  in  probate,  1450. 
double,  In  case  of  fraud,  1572. 
incase  of  misconduct.  1571. 
for  misconduct  in  probate  sale,  1571, 1572. 


OD  Bppe*l  (sken  fordeliT,  Ml. 
on  inagmeDt  br  dsfuiie,  nag. 
on  dlsob«iUeiice  ta  auliixBiia,  im. 
r>BT>-]iiilK:Ul  anil  non-jDOIclal,  lU-lu. 


Debtor— reqnlrea  tosnaweraalohlspropern,; 

eTOoediogs  lo  compel  anpearflnce,  lis. 
tun  my  lie  arrested.  71  j. 

Debtor  of  dsbtor— ma:f  pajrclBlmot  creditor,!! 


propcrty.liDw  applied,  714. 
proceedtngs  on  dealal  of  iDdebMdiiesi,  731). 
attacliDisDt  or.M2 ,  MT.  fiSS. 
parmeutof.troin  esiates.  ie43-16H. 
fci^  on  KiecQtIon  under.  MB,  688. 
"Wnieiit  lo  sberlll,  Ml,  lie. 

iBObedlence  at  order,  how  pnnlabed,  Tit. 

-at  decedeiiM,  esMite  lo  be  llaleO,  lM5rl«7, 1 
,  J  bo  eollecled  6y  e  jecntor,  IMI. 

Debts  uid  crtdlts— bow  att>cbe<I.M3. 

mar  be  eollected  by  Bberiff  onaMacbmeiit.M; 
DooUlon— of  CO 


je  filed 


(acta  and  concluslona  must  bo  sepiuatelj  stMcd,  O*. 


— 'ataaaBweraniended  eomplalat,!!!. 

wben  Jodgmeoc  lo  be  reodeKd  on,  wi. 
TBiief  Irom  ]  udgmenl  on,  4T3. 
iBBiidate,  not  gnuiWd  bf.imB. 
CODB  CiT.  Psoo.— 89. 
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relief  to  be  awarded  to  plalntifl  on,  080. 
Injustices'  Courts^ 871. 

Defect--of  zvartles,  ground  for  demurrer,  490. 

of  account,  further  account  inay  be  ordered,  454. 
In  pleadings,  when  disregarded,  475. 

Defendant— definition  of,  308.  I 

-  summons  must  be  directed  to,  407.  i 

absent,  apiiointment  of  attorney  for,  412. 
publication  of  summons  against,  412. 
time  for  appearance,  845. 
ludgment  oy  defuult  in  Justices'  Comt,  871. 
Joinder  of  several,  380. 
landlord,  when  made,  397. 
pasties  who  to  be,  370, 384. 

Defenses— several  mav  be  set  forth  In  answer,  441.  . 

must  bo  separately  stated  in  answer,  441.  i 

when  plaintiff  may  demur  to.  443. 

when  founded  on  written  instrument,  448. 

in  actions  for  libel  and  slander,  461. 

assignment  not  to  prejudice,  3^. 

generally,  437-442. 

order  of,  on  trial,  607. 

Definitions- of  terms  and  phrases,  16. 
courts  take  judicial  notice  of,  1875. 
See  EviDBNOB. 

Degrees  of  evidence— enumerated,  1828. 

Delivery— of  property,  at  execution  sale,  how  made,  696»  OOQL 

Demand— of  bill  of  Items,  how  and  when  made,  454. 
in  unlawful  detainer,  1161. 

Demnrrer-must  specify  grounds,  431. 
may  accompany  answer,  431. 
to  ameudeil  pleadings,  432. 
to  amend  pleadings  In  Justices'  Court,  860. 
raises  issues  of  law,  589. 
waives  summons,  406. 
enlargement  of  time  to  amend,  473, 1054. 
not  waived  by  simultaneous  answer.  472. 
amendments  of,  course  and  effect  of,  472. 
overi'uled,  effect  of,  on  answer,  472. 
time  to  amend,  476. 

grounds  of,  to  petition  for  probate,  1312. 

groimds  of,  generally,  430.  ' 

may  be  taken  to  part  of  pleading,  431. 
may  bo  taken  to  answer  in  mandate,  1091. 
to  answer,  when  .to  be  taken,  443. 

to  accusation  against  attorney,  295-296.  i 

objections,  when  deemed  waived,  434.  / 

what  issues  are  raised  by,  689.  i 

exceptions,  when  deemed  taken  to  decision  on,  647. 
when  defendant  may  demur,  430. 
in  Justices'  Courts,  854. 
proceedings  on  in  Justices'  Courts,  858. 
judgment  on,  636. 

Denial— effect  of  failure  to  deny,  462. 

must  be  specific,  to  verified  complaint,  437.  I 

Depose— includes  every  mode  of  written  oath,  17. 

Deposit— to  secure  discharge  from  arrest,  486. 
may  be  made  instead  of  baU,  497. 
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.Depotif—  Continued. 

sberlff  to  pay  into  court,  496. 

releasea,  on  givlnsrb^ll,  499. 

Instead  of  undertaking  In  Justices'  Courts,  926, 

Iiow  applied,  in  satisfaction  of  judgment,  600, 650. 


of  fees,  on  trlai  of  rights  to  properqrf  689. 
of  summons,  In  post-olBce.  415. 
surplus  on  sale  of  ship,  83o. 


in  post-offlce»  on  service  by  mall,  1018. 

no  limitation  to  action  for  money  left  on,  848. 

I>eposit  in  court— of  money  in  hands  of  trustee,  572. 

to  be  placed  by  clerk  witli  county  treasurer,  5<3, 2104. 

order  for,  how  enforced,  574. 

of  surplus  money,  in  foreclosure  suits,  727. 

of  surplus,  after  sale  of  steamer  or  boat,  82S. 

on  substitution  of  new  defendant,  886. 

on  appeid,  941-049. 

onAppeaJ.  may  be  waived,  048. 

for  costs,  in  Justices'  Courts,  923. 

Depositions— depose,  term  defined,  17. 
court  commissioners  may  take,  259. 
definition  of  deposition,  2004. 
form  of  taking,  2006. 
when  may  be  used,  2019. 
of  witness  out  of  State,  when  taken,  2020. 
of  witness  in  the  State,  when  taken,  2021. 
of  witness  out  of  State,  how  taken,  2024. 
commission,  to  whom  to  issue,  2024. 
interrogatories,  when  to  be  prepared,  2025. 
anthorlty  and  duties  of  commissioners,  2026. 
non>retum  of  commission,  when  trial  continued,  595, 2027. 
postponement  for  taking.  595, 2027. 
or  whom  may  be  used,  2028. 
ox  witness  in  the  State,  before  whom  taken,  2031. 
how  taken,  and  by  whom  may  be  used,  2032. 
whed  may  be  excluded.  2033. 
once  taken  may  be  read  at  any  time,  2034. 
to  be  used  in  other  States,  203o. 
of  witness,  how  procured  upon  commission,  2036. 
bow  procured  if  no  conunission  issue,  2037. 
when  may  be  taken  without  commission,  20S7. 
testimony  of  witness,  how  taken,  2038. 
of  witness  may  be  taken  in  case  of  adjournment,  596. 
See  Eyidevob. 

Derogation  of  common  law— Code  not  deemed  In,  4. 

Descent— right  of  possessors  not  affected  by,  329. 

Description— of  real  property  in  pleadings,  455. 
order  of  survey,  743. 

Devisee— See  Fsobatb  of  Will,  Estates  of  Dboxabed  Pb&* 

SONS. 

Direct  eridence— defined.  1831. 

what  sufficient  to  prove  facts,  1844. 

Disability— not  to  abate  action,  385. 

of  justice,  procecdiiiffs  thereon,  922. 
when  to  be  availed  or,  357. 
when  two  or  more  exist,  858. 
limitation,  how  aifected  by,  352. 

limitations  must  exist,  when  right  rccrues,  to  avoid,  347. 
See  Abatbmbnt.  Limitao^ion  of  Actions. 
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DisbavMmentt— when  aUowed  In  actlona,  1021. 
bill  of,  by  whom  Terlfied,  10S3. 

DUoharge-  from  arrest,  exonerates  bail,  491. 
from  arrest,  effect  of,  486. 
<tf  sick  juror,  61ft. 
of  prisoners,  1143-1154. 

Discharge  firom  impriaonment— of  pers<»s  In  cbril  actidnSr  IMS. 

for  f ailnre  of  plaintiff  to  famish  weekly  support,  11A4. 

notice  of  application  for,  1144. 

service  of  notice,  1145. 

examination  of  prisoner  before  Jadge,  1146. 

interrogatories  may  be  in  writing,  1147. 

oath  to  DO  administered,  1148. 

order  of  discLarge,  1149. 

successive  applications  for,  1150. 

when  final,  ilM. 

Judgment  may  be  enforced  against  estate,  1152. 

prisoner  not  subject  to  rearrest  after,  1153. 

See  ABBB8T  AND  BAIL. 

Diaohaxge  of  ezecntora— from  debt  due  decedent,  1447, 1448. 
from  debt  by  will,  1448. 
order  for,  1647. 
by  Judgment  or  decree,  1697. 

See  EXBCUTOBS  asj>  Aobcinistbators. 

Disclaimer— generally,  739. 

Discontinuance— entering,  581. 

Discretion  of  conrt— on  allowance  of  costs,  1025. 
costs  of  appeal,  when  in,  1027. 
costs  on  postponement  of  trial,  are  in,  1039. 
costs  on  proceedings  for  condemnation  of  land  in,  12SS. 
granting  stay,  under  writ  of  review  in,  1072. 
ordering  issues  in  mandate  to  be  tried  by  Jury  in,  1090. 
evidence  on  collateral  questions,  admitted  in,  1868. 
view  by  Jury  of  premises,  allowed  in,  1954. 
order  of  trial,  607. 
order  of  proof  in,  2042. 
form  of  administering  oath,  in,  2095. 
expenses  of  referees  in  partition,  768, 796. 
to  order  reference  In  accusation  against  attorney,  298. 

Dismissal—of  action,  for  failure  to  furnish  security  Xor  costs,  1037. 
when  either  party  may  take  a,  594. 
when  action  may  be  dismissed,  581. 
of  appeal,  for  failure  to  furnish  papers,  954. 
of  appeal,  effect  of,  955. 

Disobedience— see  Conteiucpts. 

Disqualifications— of  Judge,  170. 

of  Judge,  ground  for  removal  of  cause,  397. 
executor  may  qualify  on  removal  of,  1354. 
of  ludgb  in  probate,  proceedmgs,  1430. 
of  jurors,  enumerated,  602. 
of  referee,  enumerated,  641. 

Distribntion-Hsee  Estates  of  Deoea-sbd  Persons, 

Divorce— sittmgs  of  court  may  be  private  in,  125. 

Docket— of  Judgment,  to  be  kept  by  clerk,  671. 
what  constitutes,  672. 
entries  in,  how  made,  672. 
to  be  open  for  public  Inspection,  673. 
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';— Continued, 

transcrlptof .  may  be  filed  in  other  counties,  r>74* 
satisfacuon  of  Judgment,  to  be  entered  in,  675. 
in  Justices'  Courts  In  cities  and  counties,  93. 
of  justice  of  peace,  pleadings  to  be  entered  in,  85U 
of  justice,  what  to  contain,  911. 
of  Justice,  as  primary  evidence,  912. 
Index  to  be  kept  by  Justice.  913. 
of  justice,  to  be  delivered  to  successor,  914. 
proceedings,  on  office  becoming  vacant,  915. 
execution  may  Issue  on,  916. 

transcript  of  docket  of  foreign  Justice,  as  evidence,  1921. 
transcript,  how  authenticated,  1922. 
copy  of,  to  be  produced  by  redemptloner,  705. 

Sjeotment— action  of,  not  prejudiced  by  alienation,  740u 
costs  allowed  in  actions  of,  1022. 
set-off  for  improvements,  741. 
survey  of  property,  742, 743. 
title  terminating  during  suit,  740.  • 
claima  may  be  united  in  actions  of,  427. 
findings  of  Jury  in  actions  of,  625. 

ZSleotlon— of  supreme  Justices.  40. 
of  superior  Judges,  65. 
eUgiblUty  to  Judicial  ofiice,  1.%.  157. 
contesting,  proceedings  thereon,  1111-1127. 
See  CoiTTESTiNO  Elections. 

Slisor— compensation  for  summoning  Jurors,  228. 

Smbezzlement— of  money,  a  ground  for  arrest,  479. 
of  estate  of  decedents,  145(^1461. 
lettei^  of  administration  may  be  revolted  for,  1626. 
of  property  of  ward,  1800. 

Smlnent  domain— all  former  laws  abolished,  1258. 

Code,  when  to  take  effect,  1258. 

definiUon  of,  1237. 

pnrpoees  of  its  exercise,  1238. 

estates  which  may  be  acquired  under,  1239. 

private  property  defined,  classes  enumerated,  1240.. 

facts  to  be  found  before  condemnation,  1241. 

parties  may  locate,  may  enter  thereon,  1242. 

jurisdiction  in  Superior  Court,  1243. 

complaint,  contents  of,  1244. 

summons,  what  to  contain— issuance  and  service,  1245k. 

answer,  what  to  show,  and  how  verified,  124<i. 
V  connter-claim,  438, 442. 

;  Jurisdiction  to  regojlate  crossings  and  common  use.  1247;,. 

'  bearing,  1248. 

court  or  Jury  to  assess  damages,  1248. 
\  compensation  and  measure  thereof,  1249. 

new  proceedings  to  cure  defective  title,  1250. 

payment  of  damages,  1251. 

payment,  to  whom  made,  1252. 

nnal  order  of  condemnation,  wliat  to  contain,  1259* 

order  when  filed,  title  vests,  1253. 

putting  plaintiff  in  possession,  1254. 

costs  apportioned  in  discretion  of  court.  12S{k 

roles  of  practice  in  proceeding  imder,  mn. 

new  triab  and  appeals,  1257. 

construction  of  Code  as  to,  1258. 

English  language— court  proceedings  to  be  in,  188.  ■ 
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BMatM  of  deoemsed  pwnotiB-ConHnued. 

^^JSA  Swr«l«w«?«  <^  provertjrqf  deeeOents. 
notlee  to  be  dispensed  with,  wben,  1539. 
neteinff  of  petition  after  proof  of  service.  154ft 
presentation  of  claims  at  nearlng,  1540. 
wno  may  be  examined  at  hearing,  1541. 
coort  may  authorize  sale  of  all  or  part  of,  1542. 
order  of  sale,  when  to  be  made,  15l3. 
order,  what  to  contain,  1544. 
sale  may  be  public  or  private,  1544. 
any  person  Interested  may  apply  for  order,  1545. 
form  of  petition  by  party  interested,  1545. 
executor  to  be  served  with  copy  of  order,  1546. 
notice  of  sale  to  be  posted  and  published.  1547. 
time  and  Diace  of  sale,  1548. 

grivate  sale,  how  made ;  notice,  how  ffiven,  1549. 
ids,  where  and  how  recorded,  1548. 
ninety  per  cent,  of  appraised  value  must  be  offered.  IML 
pturchase-money  on  credit  sale,  how  secured,  15S1.     ^^ 
return  of  proceedings  on  sale  to  be  made,  1552. 
hearing  upon  return,  proceedings  thereon.  1552. 
when  a  resale  may  be  ordered7l552. 
objections  to  confirmation,  who  may  file,  1558. 
order  of  confirmation,  when  and  when  not  to  be  mrule.  ISSL 
conveyance,  when  to  be  executed,  1556.  ^^ 

order  of  confirmation,  what  to  state.  155fi. 
sale,  where  may  be  postponed,  1557. 
notice  of  postponement  to  be  given,  1558. 
■ale  of  real  estate  to  pay  legacy,  1559. 
where  payment  of  debts  is  provided  for  by  will,  1560. 
sue  without  order,  when  may  be  made,  1561. 
where  provision  by  will  Is  insuflicient,  1562. 
estate  subject  to  debts,  proportionate  liability.  1563. 
contribution  among  legatees,  when  to  be  had,  1564. 
interest  in  contract  for  purchase  of  lands  may  be  sold.  1565k 
conditions  of  sale  of  interest  in  contract.  1566.  ^^ 

purchaser  to  give  bond,  1567. 
assignment  of  contract  on  confirmation  of  sale.  1568. 
sales  of  lands  under  mortgage  liens,  1569. 
holder  of  mortgage  or  lien  may  purchase,  1570. 
his  receipt  for  claim  a  valid  payment.  1570. 
8PSJ?i!*P^P^  ^.  executor  liable  for  misconduct  In  sale.  157i 
liability  in  double  the  value  for  fraudulent  sale.  1572 
limitation  of  actions  for  vacating  sale,  1573. 
minority  and  other  disability  to  avoid  limitation.  1574. 
account  of  sale  to  be  returned,  1575. 
executor,  etc.,  not  to  be  purchaser,  1576. 
surviving  partner  to  settle  up  business,  158S. 
executor  may  compound,  1588. 
when  executor  to  sue,  1590. 
disposition  of  estate  recovered,  1591. 
Qr  conveyance  cf  real  estate  in  certain  cases, 

executors  to  complete  contracts  for  sale  of  real  estate.  15m. 

petition  for  conveyance  and  notice  of  hearing.  1598. 
interested  parties  may  contest,  1599. 
conveyances,  when  ordered  to  be  made,  1600. 
execution  of  conveyance  and  record,  how  enforced,  1601. 
rights  of  petitioner  to  enforce  contract.  1602. 
effect  of  conveyance,  1603. 
effect  of  recording  copy  of  decree,  1604. 
£S£2IrJ5£4®^'®®."®J=  to  supersede  power  of  court,  1605. 
ShSS^2n^**P*^7  ^^"^^^S  ^^^  to  conveyanceriek 
when  decree  to  direct  possession  given,  1607. 
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of 

^Mtler  lb  whieb  to  be  raid.  164S. 
-mben  property  iDsafflcient  to  miif  morlgigeb  VS/kL 
4liTidend,  when  to  be  paid,  1645. 
*    ezpenses  of  funeral,  and  of  last  sldmesB,  and  family  allowiiieOt 

ordflTf  or  payment  of  debts  and  discbane  of  eawcutor,  1617. 

provision  for  disputed  and  contingent  cisims,  16tt. 

after  decree,  executor  personally  liable,  1649. 

claims  not  included  In  order,  bow  disposed  of,  16M. 

order  for  payment  of  l^iacies  and  extension  <k  time,  160. 

final  account,  wben  to  lie  made,  1652. 

neg^lect  to  render  final  account,  bow  treated*  165S. 
J*€trtial  distribution  prior  to  final  settlememt  qf. 

payment  of  legacies  upon  glvlnff  bonds,  1658. 

notice  of  application  for  legacies,  1659. 

wbo  may  resist  application,  1660. 

decree  to  require  bond,  wblcb  must  be  given*  1661. 

decree  may  order  wbole  or  part  of  sbare  deUviied«  1661. 

partition,  where  necessary,  how  made,  1661. 

costs  to  be  paid  by  applicant,  1661. 

order  of  payment  of  bond,  and  suit  thereon,  1662. 
JHttribiUion  on  final  settlement. 

distribution,  how  made  and  to  whom,  1665. 

what  the  decree  must  contain,  1666. 

decree  of  distribution  final,  1666. 

distribution  when  decedent  was  foreign  resident,  1667. 

decree  to  be  paid  only  after  notice,  1668. 

taxes  to  be  paid  before  distribntion,  1669. 
Distribution  ana  partition. 

psfftitlon  to  be  made  of  estate  in  common,  1678. 

commissioners  for  partition,  167S. 

petition  forpartition,  notice  thereof  to  be  given,  1676. 

estate  in  diiierent  counties,  how  divided,  1677. 

pairtition  after  some  heirs  have  parted  with  their  Interestp 

shares  to  be  set  out  by  metes  and  bounds,  1679. 
whole  estate  may  be  assigned  to  one,  wben,  1680. 
equality  of  partition;  payment  for,  by  whom  made,  1681. 
estate  may  be  sold  anu  proceeds  distributed,  1682. 
notice  TOioro  partition,  to  whom  given,  1688. 
commissioners,  duties  of,  1683. 

conmiissioners,  to  report  and  partition  to  be  recorded,  1681. 
commissioners,  When  not  necessary  to  appoint,  1688. 
advancements  made  to  heirs,  how  neardand  determined,  1666. 
Agents  for  absent  interested  parties. 

court  may  appoint  agent  for  absentee,  1691. 
agent  to  give  bond,  compensation  of,  1692. 
unclaimed  estate,  how  disposed  of,  1693. 
real  and  personal  property  of  absentee,  wben  to  be  sold,  1601. 
liability  of  agent  on  his  bond,  1689. 
certificate  to  claimant  of  money  in  treasmr,  1696. 
final  settlement,  decree,  and  discharge,  1697. 
discovery  of  property  after  final  settlement,  1698. 
proceedings  to  apply  to  proceedings  as  to  guardlap  and  ward, 
1806. 

See  EzBcruTOBs  akd  Ai>Miia8T&AT0B8,  PvBLio  ADxnr* 

ISTKATOR. 

Estoppel— generally,  1S08. 

when  presumptions  conclusive,  1962. 
sureties  bound  by,  1912. 
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BHtaiM- 

^Qdlcial  evldMiee,  180. 

proof.  1824. 

bw  of  eyidenee.  lasSb 

dogne  of  certainty  reanlrecU  182A, 

ptimary  eridence,  1829. 

wcondary  evideiice.  1880. 

direct  evidence,  1831. 

Indirect  evidence,  1882. 

indirect  evidence  classified,  1967. 

prima  faeU  evidence,  18SS. 

partial  evidence,  1BS4. 

ntisfaetory  evidence,  1813. 

tndispensable.evidence^BSS. 

conclusive  evidence.  1887. 

conclusive  evidence,  bow  reftrlcted*  1878. 

cumulative  evidence,  1838. 

corroborative  evidence,  1889. 

Inference  defined.  1968. 

presumption  defined,  1969. 
i>9grtB<if  pro<if. 

wbat  required  to  establish  fact,  1826. 

kinds  of  evidence,  1627. 

degrees  of  evidence,  1828. 

one  witness,  when  sufilcient  to  prove  a  fact.  1844. 
ihrnerol  principle** 

direct  evidence,  what  sufficient  to  prove  a  fact,  1844. 

testimony  confined  to  personal  knowledge,  1846. 

testimony  to  be  in  presence  of  persons  affected,  1846. 

witness  presumed  to  speak  the  truth,  1847. 

presumption,  how  repelled,  1847, 2061, 2062. 

one  person  not  affected  by  acts  of  another,  1848. 

declarations  of  predecessors  in  title,  as,  18t9. 

declarations  which  are  part  of  transaction*  1880.         . 

evidence  relating  to  third  person— primary  trhen,  1861. 

declaration  of  decedent:  <6vid«ftce  of  pedigree;  1892. 

declarations  of  decedent,  evidence  a^dnst  successor,  1851. 

part  of  transaction  proved,  the  whole  admissible,  1864. 

contents  of  writing,  how  proved,  1866. 

agreement  In  writing,  deemed  the  whole,  1868. 

construction  of  writing,  relates  to  place,  1867. 

construction  of  statutes  and  instruments,  rule  of,  1858. 
I  intention  of  Legislature  or  parties  to  be  pursued,  1889. 

I  circumstances  to  be  considered,  1860. 

terms  to  be  construed  by  general  acceptation,  1861. 

written,  to  control  printed  words,  in  blank  form,  1862. 

persons  skilled  to  decipher  characters,  1863. 

of  two  constructions,  which  to  be  preferred,  1864. 

written  instrument  construed  as  understood  by  parties,  1860w 

construction  to  be  in  favor  of  natural  right,  1866. 

material  allegations  only,  need  be  proved,  1867. 

evidence  to  be  relevant  to  questions  in  dispute,  1868. 

evidence  on  collateral  questions  in  discretfou  of  court,  1868. 

sfflrmative  allegations  only  to  be  proved,  1889. 

I^ts  which  may  be  proved  on  trial,  1870. 

judicial  notice,  of  what  facts  court  will  tMce,  1875. 

persons  who  cannot  testify,  1880. 
JEmw  and  degrees  qf  evidence* 

knowledge  of  court,  facts  within,  1876. 

of  witnesses— see  Witnesses. 

9t  writings-eee  WiuTnros,  Pxtbuo  'W^timros,  PsiTATji 
WBiTnroB. 
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Svidence—Con^touecf. 
Kinds  and  degrees  of  evidence. 

acknowledged  writings  as  evldoioe,  1951. 

entry  la  court  minutes,  1376, 1429. 

of  material  objects  presented  to  the  senses,  1954. 

^ben  an  Inference  arises.  1960. 

presumption,  when  may  be  controverted,  1961. 

specification  of  concluslTo  presumptions.  1962. 

specification  of  controvertible  presumptions,  1963. 

what  evidence  Indispensable,  lb67. 

perjunr  and  treason,  evidence' required  to  proye^  1968.  i 

BUUute  €/ Fraud*,  * 

will,  to  be  in  writing.  1969. 

revocation  of  will,  what  required  to  prove,  1970.  ' 

transfer  of  real  property,  evidence  required,  197If  1972. 

agreement  not  in  writing,  when  invallu,  1973. 

representation  as  to  credit  of  tliird  party,  1974. 
Production  cj  evidence. 

by  whom  to  be  produced,  1981. 

vmtlng  altered,  who  to  explain.  1982. 

warrants  to  commit  witnesses,  1994. 

when  witness  prisoner,  1995. 

manner  of  production— testimony,  how  taken,  2002. 

testimony  of  witness  in  State.  2021. 

testimony  of  witness  out  of  State,  2024. 

bow  to  procure  testimony  on  commission,  2036. 

discharge  of  witness,  2070. 

See  AFFiDAyiT,  Dbfositioits,  EzAMnrATxos  ov  Wit< 

xiESSES.  

means  of  production— see  SUBPacirA,  WiTinssszs. 
Effect  of  evidence. 

Jury  to  judge  of,  2061. 

conclusive  evidence.  Jury  not  to  Judge  effect  of,  206L 

to  be  instructed  by  court  as  to.  2U61. 
JUsceHaneous  provieion*  a$  to  evidence. 

accounts,  when  not  admissible.  454. 

an  offer  equivalent  to  payment,  2074. 

whoever  pays  Is  entitled  to  a  receipt,  2075. 

oblections  to  tender,  at  what  time  to  be  taken,  2076. 

mles  for  construing  description  of  land,  2077. 

offer  of  compromise  not  an  admission  of  debt,  2078. 

confession  of  adultery,  effect  of  in  divorce,  2079. 

proceedings  to  perpetuate  testimony.   See  TESTiMoanr. 

admUiist;ration  of  oaths  and  affirmations.   See  Oath. 

questions  of  fact  to  bo  decided  by  Juiy,  2101. 

what  questions  to  bo  decided  by  court,  2102. 

questions  of  fact  to  be  decideduy  court  or  referee,  2103. 

Bx&mlnation— of  debtor  of  Judgment  debtor,  proceedings  in>  717. 
trial  of,  how  conducted,  718. 

Bzamination  of  witness— oral  examination  defined,  200B. 
order  of  proof,  how  regulated,  2042. 
when  witness  may  bo  excluded,  2043. 
court  may  control  mode  of  interrogation,  2044. 
direct  and  cross^xamination  defined,  2445. 
leading  question  defined.  2046. 
witness  may  refresh  memory  by  notes,  when,  2047. 
dross^xammation.  as  to  what,  2048. 
party  producing  not  allowed  to  lead  witness,  2049. 
wltneiues.  when  and  how  examined,  2050. 
now  imj[>eached.  general  reputation.  2051. 
impeacument  of  witness,  inconsistent  statemmts,  2092. 
evutonce  of  good  character,  when  allowed,  2053. 
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BjMonton  and  admlnistntors— OMttmiteif. 

release  of  sureties,  1408. 

new  sureties,  order  of  release,  1404. 

forfeiture  of  letters  for  neglect  to  give  new  aorettes,  140S. 

application  to  be  detennined,  wben,  1406. 

Uabmty  on  bond,  1407.  ^ 

letters  revoked  on  will  subsequently  found,  1423.  j 

power  of  executor  in  sucb  case,  1424.  I 

when  colleagues  are  disqualifled,  remaining  ezecator,  etc,  to  aet»  ; 
1425.  i 

who  to  act  w^en  all  incompetent,  1^.  { 

resignation  of,  when,  1427.  < 

court  to  appoint  successor,  1427. 

liabiUty  of  outgoer,  1427. 

all  acts  of,  valid  till  power  is  revoked,  1^8. 

transcript  from  minutes  of  court  as  evldenoe  of  antboiity  ^t 
1429. 
Removal  and  suavensioru  in  certain  €<ue$, 

suspension  or  powers  of,  for  eml>ezzlement,  1496. 

notice  to  be  given  and  citation  to  appear,  1437. 

who  may  appear  on  hearing,  1438. 

notice  to  absconding  executors,  etc.,  1439. 

court  may  compel  attendance,  1440. 

lettei-s  revoked  for  failure  to  furnish  Inventoiy,  1480. 
Of  the  powers  and  duties  Cif.  . 

entitled  to  possession  of  all  decedent's  property,  14S2. 

to  take  possession  of  entire  estate,  1561. 

may  sue  and  be  sued  for  recovery  of  property,  1582. 

may  sue  for  embezzlement  prior  to  grant  of  letters,  1458. 

may  sue  for  possession  of  estate,  145Si. 

may  maintain  actions  for  waste,  conversion,  and  treqnss,  156S. 

may  be  sued  for  waste  or  trespass  of  decedent,  1584. 

actions  on  bond  of  executor  may  be  brought  by  anoUier,  1586. 

what  executors  need  not  be  parties,  1587. 

may  compoimd  with  debtor,  1588.  ^ 

may  recover  property  fraudulently  disposed  of  by  testator,  156B. 

disposition  of  estate  recovered,  1591. 

may  complete  contracts  of  sale  of  real  estate,  1597. 

allowance  and  rejection  of  claims  by. 

See  ESTATES  OF  DECEABBO)  PXB80V8. 

JAabilities  and  compemation  of* 

when  personally  liable,  1612. 

to  bo  charged  with  all  estate,  1613. 

not  to  proilt  or  lose  by  estate.  1614. 

for  uncollected  debts  without  fault,  1615. 

compensation  of,  1616. 

not  to  purchase  claims  agalnst»  1617. 

commissions  allowed  to,  1618. 
Accounting  and  settlements  by, 

to  render  exhibit,  when,  1622. 

citation  to  account,  1623. 

petition  for  citation  to  render  accotmt,  1624. 

citation  to  account  on  application,  1625. 

objections  to  account,  who  may  file,  1626. 

attachment  for  disobeying  citation,  1627. 

to  render  accoimts  at  expiration  t>f  term,  1628. 

to  account  after  authority  revoked,  1629. 

revocation  of  letters  fur  neglect  to  account,  1680. 

to  produce  and  file  vouchers,  1631. 

vouchers,  wiien  need  not  be  produced,  1682.* 

appointment  of  day  of  settlement,  notice  thereof,  1683. 

final  settlement,  partition  and  distribution  may  be  simultaaeoas, 
1(>34. 
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Sxeenton  and  admlnlstratora— C^oiUliNieii. 
Accounting  and  tettlementt  by, 

-who  may  file  exceptions  to  jusicoant.  163S. 
'Wbat  matters  may  be  contested  by  heirs,  1698. 
postponement  of  bearing  in  contest  of  account,  1637. 
settlement  of  accounts,  when,  and  when  not  conclusive,  1697. 
proof  of  notice  must  be  made  before  settlement,  1638. 
zundB  i>ending  settlement,  1640. 

Bersonal  liability  of,  after  decree  for  pasrment  of  debts,  1649^ 
ability  for  failure  to  give  notice  for  presentation  of  claim,  1650. 
final  account,  when  to  be  made,  1652. 
neglect  to  render  final  account,  how  treated,  1653. 
final  settlement,  decree  aud  dischajrge,  1687. 
costs  allowed  in  actions  by  and  against,  1931. 
on  appeal,  seisurity  may  be  limited  or  modified,  846. 

Bacemption— property  exempt  from  execution,  690. 
from  jury  duty,  who  are  exempt,  200. 

Eaconention— of  balL   See  Abbbst  and  Bail. 

Exuer  to— skilled  persons  may  decipher  characters,  1863. 
facts  which  may  be  proved  on  trial  by,  1870< 
may  prove  unwritten  law  of  sister  State,  1902. 
See  EviDBNOB. 

Extension— of  time,  1054. 

Facts— to  be  stated  in  complaint,  426. 

insufficiency  of,  ground  for  demurrer.  430. 

special  issues  not  made  by  pleadings,  how  tried,  309. 

degree  of  certainty  required  to  establish,  1826.  * 

what  facts  may  be  proved  on  trial,  1870. 

issue  of,  how  it  arises,  590. 

how  tried,  692. 

findings  of,  633, 6^4. 

agreement  on,  on  submission  of  controversy,  1138. 

ox  which  court  will  take  judicial  notice,  1875. 

iuxy  as  judges  of,  2101. 

Fanner-property  of,  exempt  from  execution,  690. 

Father— may  sue  for  seduction  of  daughter,  875. 

may  sue  for  death  or  injury  of  child,  376. 

rank,  in  order  of  persons  entitled  to  administer,  1360. 

entltlied  to  guardianship  of  minor,  1751. 

Fees— officers  entitled  to,  91. 

of  court  commissioners,  259. 
of  official  reporter,  274. 
tender  of,  to  bo  made  to  witness,  1987. 
of  attorney,  how  to  be  paid,  1021. 
of  referees, 1028. 

on  recording  mechanics'  lien,  1189. 
of  witnesses,  1967. 
See  Costs. 

Feminine— included  in  masculine,  17.  « 

Fictltions  name— party  may  be  sued  by.  474. 

Ignorance  of  real  namo  to  be  stated  in  complaint,  474. 

Findings— referees  to  report  within  twenty  days,  643. 
effect  of  findings  of  referees,  644. 
of  referee,  may  be  excepted  to,  645. 
of  fact,  how  waived,  634. 

must  be  in  writing  and  filed  within  thiriy  day8.633i 
of  fact  and  conclusions  of  law,  must  be  separately  stated,  6S9. 


laOmnent  hj  ietmlt  may  tie  entered,  tW. 
oeleadimt  ms;  nppeai,  uuwer,  or  ilemnr,  ll'O. 
trial  msy  be  )]>  ]  Qiy,  1  n  I . 
Aowint  requlna  of  pislotlfftim. 
wlwt  del eoOMit  naa  alww,  im. 

eonwliliit  and  ausver  must  be  veriOed.  1179. 
upealnM  toitair  procaedlngg  soleu  so  dlimted,  1176. 
toIm  ol  practice  anct  prooeeiuiigt  In,  lin. 
new  triab  and  appesTs  In,  I  Lia 
nllel  nC  teaaut  against  forfeltnre.liro. 
Foitl|n  imtdant— nimmons.  bow  ■orrsd  on,  411. 

Foit«l<w«*~place  or  trial  In  actloni  for.  m. 
tBtsrrentlon,  187. 

led  ol,  Ttt. 
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'ovoigxi  wUI--procee<llng8  In  prolmte  of,  1322-1324. 
Bee  Wills. 

'oifeitnro— limitation  of  action  for»340. 
place  of  trial  in  actions  for,  393. 
on  sale  under  execution*  without  notice^  60S. 
liability  of  Bherifl,  697. 
form  ox  action,  307. 
of  lease,  relief  against,  1179. 

s^anohise — actions  for  usurpation  of,  802-809. 
See  UsusPATioir  ov  Ovviob. 

EVand— a  ground  for  arrest,  479. 

Praads— see  Statutb  of. 

Pnmitore— exempt  from  ezecntlon,  600. 

Fatnre — ^Indnded  in  present  tense,  17. 

Qamishee— citation  to  issue  to,  M5. 

memorandum  to  be  furnished  by,  546. 
wben  liable  to  plaintiff,  644. 
to  be  served  with  notice  of  attachment,  543. 
property,  how  attached  in  hands  of  542. 
Bee  ATTACHMSirT. 

Oamiahment— see  attaohheht. 

Qold  coin-4egal  tender  notes  receivable  as,  667. 

Qold  dixst— return  on  execution,  668. 
See  JtrDOXBNT. 

QoTemor— to  appoint,  in  case  of  absence  or  incapacity  of  Jadge,  160. 
may  xequire  superior  Judge  to  hold  court,  160. 

Grading— see  Lisirs,  ExTFOBomcmrT  of. 

Graxid  inry— defined,  192. 
baUot-bot,  209. 
drawing,  214-220. 
when  to  be  Impanneled,  241. 
how  constituted,  242. 
panel,  how  filled.  242. 
proceedings  regulated  by  Penal  Code,  243. 

Growing  timbers-action  for  trespass  for  cutting,  733. 

Guardian— ad  litem,  of  infant,  to  appear  in  actions,  872. 
how  appointed,  373. 
how  appointed  in  Justices'  Courts,  843. 
power  of  court,  how  affected  by  Probate  Act,  1799. 

Guardian  and  ward— appointment  of  guardian,  how  provided  for, 

general,  to  appear  for  infant,  372. 
ad  litem,  in  actions,  372. 
ad  litem,  how  appointed,  873. 
of  insane  person,  in  partition,  794. 
injustices'  Court  cases,  843. 
GaardianM  qf  minors, 

service  of  process  otv  for  removing  executor,  1722. 

Saperior  Court  to  appoint,  when,  1747. 

petition  for  appolutment,  1747. 

minor  may  nominate,  when,  and  wben  not,  1748. 

power  of  Judge  at  chambers,  167. 1808. 

when  appoinnnent  made  by  court,  sec.  1749. 

nomination  by  minor  after  fourteen,  1750. 

father  and  mother  entitled  to  appointment,  when,  1751. 
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Gaardian  and  "vnxd^Contimied. 

Ge»enU  and  miKellcmeoiu  proviiion$,  __ 

ezamiuation  of  person  suspected  of  defraading  ward,  18IM. 
or  of  concealing  ward's  property.  1800. 
removal  and  resignation  of  goardlan,  1801. 
surrender  of  estate,  1801. 
gnardlanship  how  terminated,  1802. 
new  bond  wnen  required,  1803. 
bond  to>be  filed,  action  on,  1804. 
limitation  of  action  on  guardian's  bond,  180S. 
limitation  for  recovery  of  property  sold,  1806. 
more  than  one  guardian  may  be  appointed,  1807. 
order  appointing  guardian,  how  entered,  1806. 
undertalLings,  requisites  of,  1809. 

Sabeaa  corpns— Jorlsdlctlon,  Issuance  of  writ,  51, 54. 76. 

Sandwriting— how  proved,  1943. 

evidence  respecting,  how  given,  1944. 
comparisona  of.  how  made.  1945. 
entries  of  decedents  as  evidence,  1946. 
proof  of.  when  admitted  in  probate  of  will,  1315. 

Sighvays— damages,  for  trespass  on,  73S. 
measure  of  damages,  734. 

BoUdaya— defined,  10. 

non-judicial  days,  13IL 

Bomestead— setting  apart  to  survivor,  1474, 1486. 
See  Estates  ov  Dbobased  Persons. 

Bonseholder— property  of,  exempt  from  execution,  680. 

Sosband— not  liable  for  debts  of  sole  trader,  1821. 
when  not  to  be  witness  against  wife,  1881. 
when,  must  testify,  1882. 
when  to  be  Joined  with  wife  as  party,  370. 

Immaterial— erron,  may  be  disregarded,  475. 

Impeachment— court  for  trial  of,  how  composed,  36. 
jurtsdicticm  of,  86. 
officers  of  court,  87. 
trial,  provided  for  in  Penal  Code,  38. 

Imprisonment— effect  of,  on  limitation  of  actions,  352. 
of  judgment  debtor,  when  may  be,  715. 
for  contempt  of  court,  1219. 
for  disobedience  of  mandate,  1097. 

See  DlSOHASGB  FSOM  IMPBISOZTHENT. 

Improvements— value  of,  when  allowed  as  setoff,  741. 
estimation  of  value  of,  in  eminent  domain,  1248. 
when  not  assessed  in  eminent  domain,  1249. 

Inadvertence— relief  from  by  amendment,  473. 

Inconsistent  statutes— Code  repeals,  18. 

Indemnity— action  against  sheriff,  1055. 

Indirect  evidence— definedfl832. 
See  Etidevoe. 

Indispensable  evidence— defined,  1836. 
See  Eyidenoe. 

InfiEmt— to  appear  by  guardian,  372. 

effect  ox  infancy,  on  limitation  of  actions,  328, 392. 
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nimmoiu,now  served  on,  411. 

ona  year  after  remoTal  oC  dUaUUty  gtvon  to  Infont  to  contest 

probate  of  wUI,  1338. 
letters  of  administration  durante  minore  xUUe,  1354. 
sliare  of,  on  partition,  to  be  paid  to  guardian.  793. 
share  of,  on  partition,  secnrities  may  be  taken,  777. 
effect  of  infancy,  on  claim  to  escbeated  estates.  1273. 
who  entitled  to  guardianship  off  1761. 

Inference— defined.  1358. 
on  what  founded,  1960. 

Injunction— what  is,  and  who  may  grant,  63S. 
when  it  may  be  granted,  528. 
at  what  time,  may  be  granted,  527. 
wliat  required  to  obtain,  527. 
after  answer,  upon  notice,  628. 
security  required  upon,  529. 
order  to  show  cause,  530. 
to  suspend  business  of  corporation,  how  and  by  whom  granted, 

531. 
motion  to  vacate  or  modify  application,  how  made,  633. 
when  will  be  vacated,  633. 
limitation  not  to  run,  356. 
to  restrain  injury  during  foreclosure.  746. 
to  restrain  injury  after  execution,  746. 
to  restrain  injury  during  probate,  1341. 

Injuries— civil  action  arises  from,  25. 
kinds  of,  enumerated,  27. 
to  property,  tleflned,  28. 
to  person,  deflued,  29. 

child,  father,  mother,  or  guardian  may  sue  for,  376. 
action  for  death  or,  877. 
claims  for,  may  be  united,  427. 
place  of  trial  in  actions  for,  896, 832. 
uabUity  of  steamers  uid  vessels  for,  813. 
liability,  on  entry  for  survey  of  land,  743. 
liability  for,  after  sale  on  execution,  746. 

Inqneat— Jury  of,  what,  196. 
impanneling  jury  of,  254. 

Inaane  persona— guardian  ad  litem,  372. 

when  guardian  may  be  appointed  for,  1763. 
appointment  of,  on  hearing,  1764. 
powers  and  duties  of  guardians  of,  1765. 
proceedings  for  restoration  of,  1766. 
guardians  to  recover  share  of,  on  partition,  794. 
may  consent  to  partition  and  execute  release,  7V. 
service  of  summons  on,  how  made,  411. 
cannot  be  witnesses,  1880. 

Inaanl^^-effect  of,  on  limitation  of  actions,  352. 

efl»ct  of,  on  claim  to  escheated»estatcs,  1272. 
Aiaohrencv— proceedings  under  statute  to  continue,  1833. 

jurisdiction  in  actions  of,  76. 
JBtt&eet  in  general.  > 


msolvent  may  be  discharged,  I,  p.  645. 
compliance  with  act,  required,  i,  p.  641 
act,  now  known  mid  cited,  1,  p.  646. 


Veluntarp  insolvency, 

application  for  discharge,  how  made,  2,  p.  646. 
aidonnt  of  debts  required,  2,  p.  646. 
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Voluntary  ifuolveney, 

eflsentlal  avennents  In  petitioii.  2,  p.  64A. 

schedule  and  invoitory  to  be  annexed,  2,  p.  94&. 

effect  of  filing  petition,  2,  p.  645. 

achednle,  what  to  contain,  3,  p.  646. 

statement  of  debts,  etc.,  3,  p.  646. 

Inventory,  what  to  contain,  4,  p.  646. 

estate  oipetltloner,  what  included,  4.  p.  646. 

petition,  schedule,  and  inventory  to  be  verified,  8,  p.  646. 

lorm  of  affidavit  to  be  taken.  6,  p.  646. 

order  of  court  on  filing  petition,  what  to  contain,  9,  p.  646. 

sheriff  to  take  possession  of  estate,  6,  p.  647. 

effect  of  order  on  pending  proceeding,  6,  p.  647. 

copy  of  order  to  be  published,  7,  p.  647. 

copy  of  order  to  be  served  on  creditors,  7,  p.  647. 

money  to  defray  costs,  to  be  deposited,  7,  p.  647. 
Involuntary  insolvency' 

number  of  creditors  required  to  petition,  8,  p.  648. 

aggregate  amount  of  debts,  8,  p.  648. 

petition  to  be  verified,  etc.,  where  filed,  8,  p.  648. 

contents  of  petition,  and  amendments,  8,  p.  648. 

certain  loans  not  invalidated,  8,  p.  648. 

bond  to  accompany  petition,  8,  p.  648. 

additional  bond,  wnen  directed,  8,  p.  646. 

order  of  court,  on  filing  petition  for  debtor  to  show  cause,  9,  p.  649. 

court  may  forbid  payment  of  debts,  f),  p.  649. 

court  may  forbid  delivery  of  property,!),  p.  649. 

copy,  petition,  and  order  to  be  served  on  debtor,  10,  p.  649, 

service,  how  made,  10,  p.  649. 

renewal  of  order,  supplemental  order,  10,  p.  649. 

service  by  publication,  when,  10,  i).  649. 

debtor  may  demur  to  petition,  when,  11,  p.  650. 

answer  on  demurrer,  overruled,  11,  p.  650. 

answer,  requisites  of,  11,  p.  650. 

proceedings,  how  conducted,  11,  p.  650. 

order  on  default  of  debtor,  or  on  trial  of  issue,  12,  p.  6fi0 

order  on  debtor  to  file  schedule  and  inventory,  12,  p.  650. 

proceedings  thereon,  how  conducted,  12,  p.  650. 

proceedings,  when  dismissed,  13,  p.  650. 

respoDdenv  debtor,  when  to  recover  costs,  13,  p.  650. 

when  sheriff  or  assignee  to  prepare  schedule  and  inventory,  14, 
p.  650. 
Auigneei. 

meeting  of  creditors  to  elect,  15,  p.  651. 

clerk  of  court  to  keep  minutes  of  meeting,  15,  p.  651. 

assignee,  qualifications  of,  15,  p.  651. 

bond  to  be  filed  by,  15,  p.  651. 

sureties  on  bond,  when  to  justify,  15,  p.  651. 

bond  may  be  sued  by  any  creditor  ag^g^eved,  15,  p.  651. 

coort  when  to  appoint  assignee,  16,  p.  651. 

derk  of  court  to  assign  estate  to  assignee,  when,  17,  p.  65L 

what  estate  vests  in  assignee.  17,  p.  651. 

effect  of  assignment  on  attachments,  17,  p.  G51. 

Tight  of  assignee  to  recover  estate,  18,  p.  (i52. 

assignee  to  prosecute  pending  actions,  18,  p.  652. 

certified  copy  of  assighmeLt  evidence  of  authority,  18,  p.  602. 

assignee  to  record  copy  of  assignment,  where,  19,  p.  6k!. 

record  or  certified  copy  thereof  as  evidence,  19,  p.  653. 

astigneo  may  resign  appointment,  20,  p.  652. 

when  court  may  revoke  appointment,  20,  p.  652. 

revocation  not  to  affect  liability,  20,  p.  652. 

powers  of  assignee  enumerated,  21,  p.  653. 
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Auigneea. 

books  of  debtor  to  be  deposited  in  court,  22^.  654. 

debtor  to  deliver  all  papers  and  securities,  22,  p.  654. 

books  and  papers  to  be  handed  to  assignee,  22,  p.  654. 

persons  liable  for  double  amount  of  property  embezzled,  2^ 

p.  654. 
assignee  to  recover  for  property  embezzled,  23,  p.  654. 
penalties,  forfeitures,  and  proceedings  in  case  of  embezzlemait, 
24,  p.  654.  •-  -o 

wbat  sections  of  Code  to  apply,  24,  p.  654. 

assignees  to  convert  estate  into  money,  25,  p.  %S&. 

to  keep  accounts  accessible  to  creditors,  25,  p.  &6, 

private  nales,  -when  allowed,  25.  p.  655. 

notice  of  sale  by  publication,  25,  p.  655. 

perishable  property,  sale  of,  26,  p.  655. 

sale  of  outstandim;  debts,  27,  p.  655. 

expenses  allowed  to  assignees.  28,  p.  655. 

commissions  allowed,  28, ».  655. 

statement  to  be  f  lu-nisheu  in  three  montb8(29,  p.  656. 

statement,  what  to  contain,  29,  p.  656. 

further  accounts,  when  made,  29,  p.  656. 

court  may  require  accounting  ana  distribution,  SO,  p.  656. 

creditors  entitled  to  share  f  unds  j)ro  rata^  91,  p.  656. 

Sroof  required  of  bail  or  surety  of  debtor,  81,  p.  C56. 
ividends  already  declared  not  disturbed,  33,  p.  656. 
subsequent  debts,  proved,  right  to  distribution,  32,  p.  656. 
discharge  of  assignee  for  refusal  to  account  or  iiay  over  dlvi- 

deuds,  S3,  p.  656. 
discharged  assignee  to  deliver  estate,  etc.,  to  court,  33,  p.  666. 
final  account,  auditing  and  settlement.  34,  p.  657. 
distribution  of  estate  and  discharge  of  aasignee,  34,  p.  657. 
Partnerships  and  corporations* 

partners  may  b»  adjudged  insolvents,  35,  p.  657. 
petition,  number  of  creditors,  35,  p.  657. 
order  to  show  cause  to  issue,  35,  p.  657. 
what  property  to  bo  taken,  85,  p.  657. 
creditors  to  prove  debts  and  choose  assignee,  85,  p.  657. 
assignees  to  Keep  separate  accounts,  35,  p.  657. 
proceeds,  how  applied,  85,  p.  657. 
certificate  of  discliarge,  35,  p.  657. 
parta  of  acts  applicaljie,  35,  i>.  657. 
petition  for  adjudication,  where  filed,  85,  p.  657. 
partners  not  joining  in  to  show  cause,  35,  p.  657. 
what  provisions  of  act  to  apply,  36,  p.  658. 
to  apply  to  every  oflacer  of  a  corporation,  36,  p.  658. 
property  to  be  distributed,  but  no  discluu^e  granted,  96,  p.  658. 
Procf  of  debts. 

what  debts  may  be  proved,  37,  p.  609. 

rebate  of  interest,  37,  p.  659. 

demands  for  goods  converted  by  debtor,  may  be  proved,  38,  p.  659. 

contingent  liabilities  of  debtor,  when  may  be  proved,  39,  p.  659. 

creditor  may  claim  contingent  credits  and  snare  dividends,  40, 

p.  659. 
bail,  surety,  or  guarantor  of  debtor,  entitled  to  prov«,  41,  p.  659. 
bail,  surety,  etc.,  stand  in  place  of  creditor,  41,  p.  659. 
creditor  may  prove  debts  duo  at  stated  periods,  42,  p.  660. 
mutual  debts  and  credits,  accounts  to  be  stated,  43.  p.  660. 
set-ofC  and  counter-claim,  43,  p.  660. 

mortgage  or  pledge,  valuo  of  claim  how  ascertidned,  44,  p.  6G0. 
pledgea:property  to  bo  sold,  44,  p.  660. 
releases  and  deeds  to  be  made,  44,  p.  660. 
when  creditor  not  allowed  to  prove,  44,  p.  660. 
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creditor,  vl 

valid  liens  not  affected.  45,  !>.  «M. 
rigbt  of  action,  whea  not  naived,  4S,  pi.  MIL 
proceedings  not  to  benraaeciited.  ^  p.  OL 
proceedings  st^ed.  tf,  p.  661. 
wben  jud^nent  maj  be  taken,  45.  p.  est . 
suits  ma/lie  prosecntedif  andartakinggtven,  45,  p.  flIL 
penalty  for  accepting  preference,  46,  p.  fU. 
alTldeod  not  to  be  paid  till  sorrender  of  seemtty,  4S,  p«  ttL 
debtor  and  otbeis  may  be  examined,  47,  p.  ttt. 
examinations,  bow  condwcted,  47,  p.  6GL 
DiacharQe, 

wben  debtor  may  ^^ly  for,  48.  p.  9SL 

notice  of  application  to  be  given,  4S,  p.  6BL 

notice,  Trben  not  necessary,  48,  p.  GG2. 

wben  not  granted,  49.  p.  €62. 

oatb  to  be  taken  before  disdiaige,  49,  p.  668. 

opposition  to  discbarge,  pleadii^  ana  trial  of  lasne,  SOb  p.  664. 

certificate  of  discbarge,  wben  |»ned,  51,  p.  664. 

form  of  certificate  or  discbarge,  61,  p.  66£ 

frandolent  debts,  etc.,  notdiscbaxged,  52,  p.  664. 


joint  debts  not  discbarged,  82,  p.  664. 
from  wbat  it  releases,  53,  p.  G64. 
as  prima  facie  eyideiice,53,p.  664. 


may  be  contested,  ami  be  set  aside  by  eoort,  fil,  p.  664. 

refusal  to  grant  discbarge.  54,  p.  665. 

refusal  not  to  affect  administration  of  estate,  54,  p.  665. 
J'raudulent  prt/erenees  and  tranters. 

transfers  in  contemplation  of  insolvency,  55,  p.  665. 

assisnee  may  recover  back  property,  55,  p.  665. 
Penal  eXautes. 

offenses  against  tbe  act,  56,  p.  686. 

pmilsliment  for  frand  on  part  of  debtor,  56,  p.  666. 
Miscellimeous. 

death  of  insolvent  not  to  abate  proceedings,  57,  p.  667. 

Statute  of  Limitations,  when  not  to  run,  SB,  p.  ^, 

representation  by  attorney,  59.  p.  667. 

exemptions  for  benefit  of  insolvent,  60,  p.  667. 

homestead  to  be  set  apart,  60,  p.  667. 

commencement  of  proceedings,  61,  p.  667. 

construction  of  words  used,  in  act,  £2,  p.  067. 

when  receiver  may  be  appointed,  63,  p.  668. 

application  of  Code  of  Civil  Procedure,  64,  p.  668. 

proceedings  when  property  attached,  65,  p.  668. 

costs  to  be  alloweui  65,  p.  668. 

when  a  preferred  claim,  65,  p.  668. 

petition  may  be  dismissed,  6d,  p.  668. 

appeals  to  Supreme  Court,  G7,  p.  669. 

repeal  of  conflicting  acts,  68,  p*  669. 

Inspection  of  writings— refusal  of,  its  effect,  449. 

may  be  demanded,  1000. 

order  of  survey  of  real  property,  742, 748. 

every  citizen  entitled  to  inspect  and  copy  publlo  writings,  1892. 

party  inspecting  not  bound  to  produce  writing  in  e  vidence»  1939. 

docket  of  judgment  to  be  always  open  for  inspection,  673. 

produced  by  witness  to  refresh  his  memory,  2047. 

writing  shown  witness  may  be  inspected  by  adveiM  puty,  WjL 
Inatmctions  to  fury— charge,  what  to  state,  608. 

what  must  be  furnished  on  request,  608. 

as  to  findings  of  fact,  625. 
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laMraotloiii  to  imj—Coitaniitd. 

S^  m»  ntuni  for  tunbei,  (14. 

latoSTiaeDce.aKf. 
DU]r  be  given  on  liolldirs,  IM. 
IiiMrnmmU  In  wiiUnf— Bm  Pxttatb  VBiroraB,  TTBittbi  Ii. 


-of  fKta.  Bunmd  for  demiurar,  tN. 

ice.  gnjiuul  for  aen  trUl,  UT, 
Jniaireotloa— ch&ii(B  of  place  of  balding  court,  on  wMomit  of,  W 
iQleretl— snd  costs,  form  psrt  of  Jodgment,  lOB. 

InMrsnud— Jiulge  wben.  dlsquallfled,  170. 
InWrpleader-other  pf  mon  ni»f  be  gnbnitate  "  "         " 
proceeiUnga  on  luluUtution.  JHS, 


[3,  jtmnJid  lor  now  tr 


Joinder— See  Pabtisb,  Causes  o'  Aoittnr. 
Joint  ■Dthoritr— majority  niayut,  19. 
Joini  debiors— proceerilng9  saalnst,  partlea  not  i 
BOmmons.  wbattocontaJnanduovrurved 


IKDEX.  721 

Joint  d9hton-^ConHn«ed. 

pleadings,  wbat  constitate.  998. 

fBsoes,  now  tiled.  994. 

verdict,  -what  to  be,  994. 

Jadgment,  where  some  defendants  only  are  8erTed,414. 

concribatlon,  709. 

proceedings  against  those  not  served,  969>994. 

Judge*— of  Superior  Courts,  elections,  65. 

counties  having  two  or  more,  66. 

of  San  Francisco,  67. 

terms  of  office,  68. 

computation  of  years  of  office,  69. 

vacancies  in  office  of,  70. 

courts  held  by  other,  71. 

pro  tempore,  72. 
'l  supreme ,  qnaliflcatlons  of,  156. 

^  anperior,  qualiflcations  of,  157. 

"  saperior,  residence  of,  156. 

holding  courts  at  request  of  governor,  169. 

InelSbiUtyof.iei. 

powers  of,  at  chambers,  168. 176. 

when  disqualified  to  act,  170. 

not  to  act  as  attorney,  171. 

iBUSt  not  have  attorney  for  partner,  172. 

powers  of,  out  of  court,  176. 

powers  of,  as  to  conduct  of  ptoeeedings,  177. 

to  punish  for  contempt,  178. 

to  take  admowiedgments,  179. 

to  refuse  subsequent  application  for  ordeis,  IflZ. 

proceedings  not  to  be  affected  by  vacancy,  194. 

Shan  have  means  to  carry  )uzisdJCtlon  Into  elEeetr  U7. 

when  not  to  act  as  executors,  430. 

when  disqualified,  proceedings  transferred,  431. 

may  present  claim  against  estate  of  deceased,  4H, 

rdfeved  from  office,  to  settle  ezeepftlOBS,  669. 

may  be  a  witness,  ISSX 
See  TXBM  of  Omen, 

Judgfniwit— definition  oL  877. 

a^tinst  whom  may  DO  glren,  JF78. 
against  administrator,  etc,  1504. 
against  attorney  at  law,  for  suspension  Of  rwovalygir 
against  one  <tf  several  debtors,  costs  may  bo  sevefM*  ttek 
against  one,  and  actkm  proceed  as  to  otlMTS,  879. 
against  married  woman  In  forcible  entry,  1164. 
against  sheriff  for  official  acts,  conclusive  on  i 
against  decedent,  wben  not  a  lien,  1506^ 
award,  when  it  has  effect  of,  12^ 
by  default  generally,  'SdSi, 
ooofSearioany,  1 13^1 134. 
by  default,  relief  af^n3e,<f73. 
by  deCsntt  on  amended  com«4afat,  40S, 
^  byteteilt  In  forcible  entry,  1  m. 

t  allowed  to  plaintiff,  1032, 

t  allowed  to  defen'iant,  10^ 

I  allowed  to  on(^  of  sAveval  A 
.to  be  included  on  jndipn^nt,  108^ 
too m^  in  discretion,  1027. 

docket  of,  eOeei  eit,  m> 

effeetof,n9oangbtsef  p(iref4Hi,l00^  ^ 

Cosyf  Citr,  Psoc.- 
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JiidgiiMitt — ConHmued, 

effect  of,  against  diacliarged  prlMMMr,  11S8. 
errors  to  be  disregarded,  475. 
effect  of  appeal  from.  1176. 
effect  of  death  after  verdict,  669, 1506. 
for  contempt,  final,  1222. 
final,  may  be  appealed  from,  0S9. 
final,  in  District  Court— appeal  from,  96S. 
how  enforced,  after  five  years*  685. 
how  pleaded,  456. 
how  reviewed,  696, 987. 

in  Justices'  Court,  not  a  lien  miless  recorded*  900. 
Interest  and  costs  to  be  included  in,  1(^5. 
in  Supreme  Court,  concurrence  necessaiy,  47. 
may  be  appealed  from,  939. 
may  be  filed  and  docketed  in  other  covnty,  898. 
memorandum  of  costs  to  be  furnished,  1(33. 
modified  on  appeal,  costs  in  discretion,  1027. 
on  counterclaim,  666. 
of  dismissal  and  nonsuit,  681. 
of  dismissal  against  non>resident,  1037. 
of  justices,  abstract  of,  897. 

of  Justices'  and  Police  Courts,  how  appealed  frcHn,  97^ 
on  appeal  from  inferior  court,  may  be  app^ded  fronif  9ML 
on  answer  filed,  relief-  granted,  58U. 
on  failure  to  imswer,  relief  grsmted,  560. 
on  failure  to  answer,  in  what  cases  grantedi  fl69k 
on  demurrer,  636. 
on  confession,  how  entered,  1134. 
on  submission  of  controversy,  1139. 
on  the  merits,  582. 

on  report  of  referee  in  partition,  766. 
on  usurpation  of  office,  808. 
on  review  of  case,  1076. 
on  review,  what  constitutes,  1077. 
on  appeal,  part  of  Indigent  roll,  958. 
on  appeal,  remittitur  to  be  certified  by  clerk,  906. 
renewal  of,  in  foreclosure,  on  eviction  of  purchaset  706. 
satisfaction  of,  under  attachment,  550. 
Supreme  Court  alwaysiopen  to  render,  48. 
Supreme  Court  to  render  within  six  months,  note  imder  Ml 
what  deemed  adjudged  on  former  Judgment,  1911. 
what  rights  determined,  in  actions  for  usurpation,  808. 
when  reversed,  restitution  to  be  made,  057. 
when  conclusive,  1908. 
when  conclusive  in  forecl(»ure,  726. 
what  treatment  of,  constitutes  contempt,  1209. 
appeal  from.  939. 
Manner  of  giving  and  entering. 
book,  to  be  kept  by  clerk,  668. 
case  may  be  brought  for  argument.  660. 
docket,  how  kept  and  contents  of,  672. 
docket,  to  be  open  for  inspection,  678. 

Bold  coin  or  currency,  667. 
en  of,  defined,  671. 
no  lien  on  estate  where  death  occurred  after  Terdict,  150(, 
roll,  what  to  constitute,  670. 
satisfaction  of,  how  made,  675. 
transcript  of,  may  be  filed  in  any  county,  674. 
to  bo  entered  within  twenty-four  hours,  661. 
upon  death  after  verdict,  not  to  be  a  lien,  669. 
when  counter-claim  exceeds  demand,  666. 


nanx.  T83. 

Xt^  jfoificular  aetioHS, 

in  general,  wbat  is,  577. 
in  repleyin,  to  be  an  attemattre.  667. 
In  special  proceedings,  defined,  1064. 
In  actions  to  aaiet  tiue,  740. 
In  contested  elections,  1122. 
In  controversy  without  action,  I1I9L 
In  escheated  estates.  1271. 
In  forcible  entry  and  detainer,  by  defftnlt,  llO. 
In  forcible  entiy,  on  yerdict,  1174. 
In  foreclosure,  726. 

In  actions  for  usurpation  of  offlce,  SOU. 
In  usurpation— fine  may  be  imposed,  809. 
In  partition  suits,  799. 
In  partition,  efFect  of,  767. 
In  partition,  how  enforced,  684. 
in  election  contests,  1122. 
In  mandate,  to  be  granted,  109S. 
in  actions  for  enforcement  of  liens,  1192. 
in  liens,  what  to  include,  1193. 
tn  liens,  rank  of  Uens,  1194. 
In  liens,  docketed  for  deficiency,  1199. 
In  proceedings  relative  to  escheated  estates,  1271. 
In  proceedings  to  contest  probate,  1314. 
In  proceedings  to  declare  wife  sole  trader,  1817. 
In  contempts,  fine  Imposed,  1218. 
on  confession  without  action,  1132-1135. 
Sn  Jtutiees*  Courts, 

•on  confession  in  Justices'  Courts,  889. 
dismissal  in  Justices'  Courts.  890. 
on  verdict  in  Justices'  Courts,  891. 
on  demurrer  in  Justices'  Courts,  892. 
on  offer  to  compromise,  895. 
costs  in,  896. 

abstract  of,  in  Justices'  Courts,  897. 
abstract  to  be  filed  and  docketed,  898. 
•  costs,  allowed  in  Justices'  Courts,  896. 
docket  of  Justice,  effect  of,  899. 
docket  not  a  lien  unless  abstract  is  recorded,  900. 
excess  of,  remitted  to  save  Jurisdiction  of  Justice,  894. 
on  trial  in  Justices'  Courts,  892. 
on  offer  to  compromise  in  Justices'  Courts,  899. 
when  defendant  subject  to  arrest,  893. 

Judgment  book— to  be  kept  by  clerk.  668. 

confessicm  of  Judgment  to  be  entered  in.  1134. 

Judgment  debtor— execution  may  issue  against,  682. 
execution  after  death  of,  686. 
property  of,  exempt,  690. 
may  inaicate  property  to  levy  on,  691. 
may  direct  order  of  sale,  694. 
may  redeem  property  sold,  when,  702. 
to  whom  payments  to  be  made,  704. 
supplementary  proceedings  against,  714. 
may  be  imprisoned,  when,  715. 
debtor  of,  may  pay  creditors'  claim,  716. 
may  be  punished  for  contempt,  721. 
eaimngs  of,  when  exempt  from  execution,  690. 

Judgment  roll— what  to  contain,  670. 
to  contain  judgment  on  appeal,  058. 
what  constitutes,  in  proceedings  for  dissolution,  1233. 
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J'TorimtfletLon— Continued, 

of  Justices'  Courts,  civil,  112. 

of  Justices'  Courts,  concurrent.  113. 

of  Justices'  Courts,  civil,  restricted,  114. 

of  Justices'  Courts,  criminal,  115. 

of  Police  Courts,  121, 032. 

means  to  carry  Into  effect,  187. 

"When  acquired,  416. 

'want  of,  a  ground  for  demurrer,  430. 

-want  of,  ground  for  impeachment  of  record.  1918. 

wbat  required  to  sustain  record,  1917\ 

Juror— ^lualificatlons  of,  who  competent,  198. 
duquallflcation  of.  199. 
'  may  be  witness,  when,  1883. 
who  exempt  from  service  as.  200. 
affidavit  of  claim  to  exemiition,  202. 
discharge  of,  for  sickness  at  trial.  619. 
affidavit  of,  to  impeach  verdict,  657. 
who  may  be  excused,  201, 615. 
failure  to  attend,  238. 
oath,  604. 
SeleeHng  and  retumingtfor  courts  qf  record. 
list  of  persons  to  serve  as,  to  be  made,  204. 
selection,  bow  made,  205. 
lists,  what  to  contain,  206. 
list  to  be  placed  with  clerk,  208. 
dnty  of  Clerk  on  receiving  list,  209. 
regular  jurors  to  serve  one  year,  210. 
jurors  to  be  drawn  from  boxes,  211. 
Jhxnoing,  time  and  manner  </. 
how  drawn,  211. 

to  be  drawn  upon  order  of  indge,  214. 
clerk  to  draw  In  presence  ox  court,  215. 
number  to  be  drawn,  214. 
drawing,  how  conducted.  219. 
disposition  to  be  made  of  ballots,  220. 
Manner  of  summoning  jurors. 
sheriff,  how  to  summon,  225. 

special  drawing  and  summoning  may  be  ordered,  220. 
summoning  to  complete  panel,  227. 
compensauon  of  elisor  for  summoning,  228. 

Jurors  for  Justices'  and  Police  Courts,  by  whom  summoned,  230. 
low  summoned,  231. 
return  of  officer,  232. 
Juries  of  inquest,  how  summoned,  235. 
obedience,  to  summons,  how  enforced,  288. 
Jmpanneling  jurors. 

of  grand  lury,  when  to  be  impanneled,  241. 

how  constituted.  242. 

impannellng  under  Penal  Code,  243. 

clerk  to  caillist  of  trial  Jurors,  246. 

manner  of  impannellng,  247. 

proceedings  on  forming,  in  courts  not  of  record,  280i 

manner  or  impannellng,  251. 

Impannellng  Juries  of  Inquest,  254. 

Jury— defined,  190. 

different  kinds  of,  191. 

grand,  192. 

for  trials,  defined.  193. 

for  trials,  of  what  to  consist,  194. 

of  Inquest,  defined,  195. 

how  summoned,  235.  ] 


Iraj  Utm—bj  whom  boS  wben  ntmds,  201. 

to  be  pluea  witb  cl«ik.  HB. ' 
dMy  ol  clerk— jury-box,  2W. 
ragoIarliirarstoeerTeoDeyesr.ail). 
Jnion  to  be  ilnwn  fnHU  box,  211. 
InMta^  OodiM— 
HeilitiaidiainMeM. 
cpncUand  JaiUeea,  SS. 
uflriffwid  flenitlea,  ex^^ffleio  oDlcen,  91. 
tOcen,  and  o&«  boun,  SS. 
astloivui.li. 

naeilgmiieiit  and  tnuiater  of  letloni.  W. 
B^meut  of  leca.  Bi . 
tnuucrlpli  aod  otbar  papen,  K. 
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jpastioes'  CourtB— Continued. 
Jn  general. 

vacancies,  how  filled.  111. 

dyU  Jarlsdictlon  of,  112. 

c<mciirrent  Jurisdiction  of,  113. 

civil  Jurisdiction  restricted,  114. 

criminal  Jurisdiction  of,  119. 

Justice,  where  to  reside,  199. 

disqualification  to  sit  or  act,  170.  t 

not  to  practice  before  Justices'  Court,  171. 

not  to  nave  attorney  for  i>artner,  172. 

may  take  acknowieogmeuts  and  affidavits,  179. 

Jurors  for,  230. 

bow  summoned,  281. 

return  of  officer,  232. 

proceedings  in  forming  Jury,  290. 

manner  oi  impanneling,  291.  / 

transfer  of  cases  to  Superior  Courts,  838. 

may  issue  subpoenas  and  final  process,  919. 

blanks  in  papers  to  be  filled,  except  subpoenas,  920. 

Justices  to  receive  moneys  and  pay  to  purties,  921. 

in  case  of  disability,  another  justice  may  attend,  92S. 

may  require  security 'for  costs,  923. 

who  entitled  to  costs,  924. 

what  provisions  of  Code  applicable  to,  929. 

may  receive  deposit  in  lieu  of  undertaking,  926. 
Place  of  trial  of  tutioni  in,  _^ 

in  what  township  or  city  may  be  commenced,  832. 

place  may  be  changed  in  certain  cases,  833. 

limitation  on  right  to  change,  834. 

to  what  court  transferred,  839. 

proceedings  after  order  changing  venue,  830. 

effect  of  order  changing  venue,  837. 

transfer  of  cases  to  District  Court,  838. 
Aetion$,  how  commenced  in. 

by  filing  complaint  and  Issuance  of  summons,  838. 

summons  may  issue  within  a  year,  840. 

issuance  of  summons,  bow  waived,  841. 

appearance,  by  attorney  or  in  person,  842. 

guardian,  how  appointed,  843. 

summons,  how  issued,  and  what  to  oontatiif  844. 

time  for  defendant  to  appear,  849. 

alias  summons,  when  may  issue,  846. 

severalalias,  may  be  issued,  847. 

limitations  upon  time  of  service,  848. 

summons,  by  whom,  and  how  served,  818. 

hour  given  for  appearance,  890. 
Pleadings  in. 

f oim  of,  891. 

what  constitutes  the,  852. 

complaint  defined,  893. 

when  demurrer  may  be  put  in,  894. 

answer,  what  to  contain,  899. 

omission  to  set  up  counter*clalia,  effect  of,  866. 

when  plaintiff  may  demur  to  answer,  897. 

proceedings  on  demurrer,  898. 

amendment  of  pleadinj^,  when  allowed,  899. 

costs  on  allowance  of  amendments,  when,  899. 

time  in  which  to  demur  or  answer  to  amended  pleadings,  860. 
Arrest  and  bail. 

order  of  arrest,  and  arrest  of  defendant,  861. 

affidavit  and  undertaldng  for  order,  862. 

defendant  arrested,  must  be  taken  b0f ore  Justice,  863. 


to  be  eDlarediNi. 


■iMtnct  toSe  filed  and  'docketed,  BS6. 
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Xnstioes^  OouhB— Continued. 
J>octett  cfjiutiees. 

entries  in,  primary  evidence  of  fact,  912. 

Index  most  be  kept,  913. 

mnst  be  delivered  to  enccessor  by  comity  tleik,  914. 

Jiroceedings  on  vacancy  of  office,  and  before  appointment,  915. 
ostica  may  Issue  process  on  docket  of  predecessor,  916. 
successor  of  Justice,  who  deemed,  917. 
superior  judge,  vlien  to  designate,  918. 

Justices  of  peace— In  cities  and  counties,  85. 
criminal  Jurisdiction,  115. 
election  and  term  of  office  of,  85. 
extent  of  civil  Jurisdiction,  112-114. 
Jurisdiction,  bow  restricted,  114. 
dlsqualiflcatioDS  of,  179. 

notto  practice  before  another,  in  same  comity,  171. 
not  to  Lave  lawyer  for  partner,  172. 
may  take  acknowledgments,  179. 
may  take  affidavits,  179. 
cannot  Issue  writ  of  review,  1069.  * 

cannot  Issue  mandate,  1085. 
cannot  issue  prohibition,  1103. 

Jnsticea  of  Snpreme  Oourt— qualifications,  166. 
InellgibUity  of,  161. 
powers  of,  at  chambers,  166. 
disqualifications  of,  170. 
not  to  practice  law,  171. 
not  to  nave  partners  practicing  law,  172. 
powers  of,  out  of  court,  176. 

Justiflcatlon— of  sureties  to  undertaking,  1057. 
of  sureties,  on  claim  and  delivery,  513. 
of  sureties,  on  arrest  and  bail,  493, 495. 
in  defense,  to  action  of  libel  and  slander,  461. 
court  commissioners  may  take,  259. 

Laborers— liens  of,  1183. 

See  LiKNs,  ExrroiBiaBMXST  of. 

Land— defined,  17. 

Landlord  and  tenant— adverse  possession,  826. 
may  be  Joined  as  defendants,  379. 
notice  of  proceedings  to  be  given  tenant,  879. 
unlawful  detainer,  1161. 

Law  of  evidence— defined,  1825. 

Laws— «re  either  written  or  unwritten,  1825. 
written  law  defined,  1896. 

Constitution  and  statutes,  1897.  [ 

public  and  private  statutes  defined,  1896.  ( 

unwritten  law  defined,  1899.  i 

books  containing,  admissible  in  evidence.  1900. 
how  authenticated,  1901. 

Laws— oral  evidence  of  foreign  laws,  1902. 

recitals  in  statutes,  how  far  evidence,  1908. 
See  Eyioenob. 

Leasehold— when  subject  to  redemption.  700. 

Legal  oapacity— want  of  ground  for  demurrer,  480. 

Letters  of  administration— with  will  annexed,  to  be  signed  by  clerk* 
1361. 
how  signed  and  form  of,  1362. 
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Xaiexia,  enforcement  of—  * 

J£eehanie$  and  laboren. 

wbat  property  subject  to  Uens,  for  labor,  etc..  118S. 
liens  for  grading  and  filling  lots  and  streets,  1184.  / 

wbat  interest  in  land  subject  to  lien,  1189. 
effect  of  lien,  1186. 

claim  of  lien  to  be  filed  In  recorder's  office^  1187. 
liens  upon  separate  parcels,  how  designated,  1188. 
claim  fo  be  recorded,  fees  of  recorder,  1189. 
time  of  continuance  of  lien.  1190. 

service  of  summons  by  publication,  1191.  i 

notice  by  owner  to  avoid  lien,  how  given,  1192. 
what  contractor  entitled  to  recover,  1198. .  ^ 
court  to  declare  rank  of  liens,  1194. 
actions  may  be  consolidated,  1195. 
what  allowed  as  costs,  1196. 
materials  furnished  not  subject  to  attachment.  1196. 
lien  not  to  impair  right  of  recovery  of  debt,  1197. 
rules  of  practice,  1196. 
new  trials  and  api>e^,  1199. 
for  salaries  and  wages,  assignment  of,  1204. 
preferred  creditors  on  assignment  of  property,  1204. 
preferred  creditors  against  estates,  12U5. 
preferred  claims  on  attachment  and  execution,  1206. 1207. 
upon  vessels,  steamers,  and  boats,  818-827. 
Ziife  estate— termination  of,  1723. 
Zilfe  insarance— policy  of,  when  exempt  from  execution,  690. 

Ziimitation— of  time  for  issuance  of  execution,  681. 

of  time  for  redemption,  702. 

of  civil  actions,  312. 
For  *Ae  recovery  of  real  property. 

when  the  people  will  not  sue,  SIS. 

when  action  cannot  be  brought  by  grantee  of  State,  316. 

when  actions  by  people,  to  be  brought  within  five  years,  317. 

seizin  within  five  years,  when  necessary,  318.        .   ^  ^^,    ^ 

when  necessary  in  actions,  or  defense  arising  out  of  title  to,  or 
rents,  819. 

entry  on  real  estate,  820. 

possession,  when  presumed,  321.  ^  ^, 

occupation  deemed  under  legal  title,  unless  adverse,  821. 

occupation,  when  deemed  adverse,  322. 

adverse  possession  under  instrument  on  judgment,  323. 

actual  occupation  under  clidm  of  title,  deemed  adverse,  824. 

adverse  possession  under  clidm  of  title  not  written,  what- con- 
stitutes, 325. 

adverse  possession,  how  affected  by  relation  of  tenancy,  826. 

right  of  possession  not  affected  by  descent  cast,  327. 

disabilitfes  excluded  from  time  to  commence  actions*  S28. 
<y  actions  other  than  for  recovery  of  property » 

periods  prescribed,  335. 

within  five  years,  336. 

withinf  our  years,  837. 

within  three  years,  338. 

within  two  years,  339. 

within  one  year.  840. 

within  six  months,  341. 

within  six  months,  claim  against  coun^,  842. 

for  relief  not  hereinbefore  provided,  843. 

where  cause  of  action  accrues  on  mutual  account*  844. 

actions  by  the  people,  845.  . 

no  limitation  u>  actions  for  recovery  of  mbney  placed  on  de- 
posit, following,  345. 
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lAmtlaxUm^OciUimted. 
Of  aetions  other  than/or  recovery  of  propertif. 

actions  to  redeem,  346. 

to  redeem  xMot  of  moitigfifsfiA  premises,  117. 

to  recover  money  or  property  d^oslted  witli  lMmk0r«  trast  < 
pany,  etc.,  34^^ 

In  actions  against  slieilfl,  398,  S4Q> 

for  slander,  340. 

a«^8t  State.  349. 

grantee  of  State,  316, 317. 

on  written  instrument  execoted  oat  of  Stiite»  IM. 

on  statute,  340. 

on  liability  created  by  statote,  338. 

to  recover  stock  sold  for  assessment,  S4L 

against  supervisors,  342. 

tax  collector,  341. 

trespass,  trover,  338. 
Oenenuprovisione,  \ 

wben  an  action  Is  commenced,  390. 

exception,  wbere  defendant  is  out  of  State,  35L 

exception,  as  to  persons  under  disability,  SS2. 

provision,  where  person  entitled  dies  before  llmltatton  expires. 
303. 

In  salts  by  aliens,  time  of  war  to  be  deducted,  354. 

provisions,  where  judgment  lias  been  reversed,  359.  i 

provision,  where  action  is  stayed  by  Inlunction,  356.  j 

olukbility  must  exist  when  right  of  action  accrued*  357. 

when  two  or  more  disabilities  exist,  etc.,  35S. 

limitations  applicable  to  actions  against  directors,  889.  t 

acknowledgment  or  new  promise  must  be  in  wrltrng,  360.  I 

of  time  to  set  aside  judgment,  and  answer  to  the  merits,  173. 

limitation  laws  of  other  States,  effect  of,  361. 

existing  causes  of  action  not  affected,  362. 


contesting  will  after  probate,  1327. 

disability,  when  available  on  contest  of  will,  1333. 

time  during  vacancy  in  administration,  effect  <rf,  1501. 

action  on  guardian's  bond,  1805. 

for  recovery  of  property  sold  by  guardian,  1809. 

Ills  pendens— to  be  filed  in  real  actions,  409. 
to  be  filed  in  partition,  755. 
See  NoTios. 

Xiost  papers— copy  of,  when  may  be  filed,  1045. 

Lost  will— proceedings  In  probate  of,  1338. 
See  Will. 

Lonatio— limitations,  in  reference  to,  328, 3S2.  v 

summons,  how  served  on,  411. 
escheated  estates,  1272. 
cannot  be  witness,  1880. 

Mandamus— to  be  hereafter  designated  mandate,  108' 
See  Mavdats. 

Mandate— defined,  1084. 

when, and  by  what  courts  Issued,  1065. 

jurisdiction  m  Superior  Courts,  76. 

In  Supremo.  Court.  51. 

power  of  supreme  justices  to  Issue  writ  of,  165. 

power  of  superior  judges,  166. 
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writ  may  issue  and  be  heard  at  chambers,  1106. 
writ,  when  and  upon  what  to  issue,  1086. 
sabstance.  must  bo  either  alternative  or  peremptonr,  1087. 
altematire,  when  to  issue,  1088. 
peremptory,  when  to  issue,  1088. 
adverse  party  may  answer  under  oath,  1069. 
Jury  trial,  when  may  be  ordered,  1090. 
applicant  may  demiur  to,  or  countervail  answer,  1091. 
motion  for  new  trial,  where  made,  1092. 
provisions  to  govern  new  trials  out  1110. 
clerk  to  transmit  verdict  to  court,  1093. 
hearing  ou  motion,  1093. 

hearing  in  default  of,  or  insufficiency  of  answer,  1094. 
damages,  costs,  and  peremptory  mandate,  when  decreed,  1066. 
service  of  writ,  1096.  , 

penalty  for  disobedience  of  writ,  1097. 

and  charts— when  primary  evidence,  1996. 


^oceedlngs  to  enforce  claims  of,  829. 
proof  of  claims  of,  826. 
See  Boats. 


e— Included  in  signature  or  subscription,  17. 

Xffazriage— effect  of,  on  Statute  of  Limitations,  8iK2. 
breach  of  promise,  sittings  private,  125. 
effect  of,  on  clakns  to  escheated  estates,  1272. 
no  defense  in  actions  for  milawful  detainer,  1164. 
extinguishes  authority  of  executrix,  1352. 
administratrix,  effect  of,  1370. 
how  affects  limitations,  'J2S,  832. 
testimony  to  establish,  may  be  perpetuated,  2064^ 

ISanled  woman— when  may  sue  alone,  370. 
may  defend,  in  her  oMm  right,  871. 
may  become  sole  trader.  1811. 
as  sole  trader,  responsibilities  of,  1820. 
proceedings  of,  on  application  as  sole  trader,  1812-182L 
not  to  be  executrix,  unless  named  so  in  will,  1352. 
cannot  be  appointed  administratrix,  I3T0. 
not  to  be  witness  against  husband,  when,  1881. 

MaBcnline— convertible  with  feminine  and  neuter,  17. 

Material  allegations— defined,  463. 
only,  need  be  proved,  1867. 
evidenco  to  correspond  with,  1868. 

Material  objects— one  kind  of  evidence,  1827. 
as  evidence,  admitted  in  discretion,  1954. 
jury  may  be  taken  to  view  the  premises,  610. 

Matter— in  avoidance,  deemed  controverted,  462. 
redundant,  may  be  stricken  out,  453. 

Mechanics— property  of,  what  exempt  from  execntion*  690L 
liens  of,  1183-1199— see  Libks,  EirFOAOEUSif t  of. 

Memorandom— of  costs,  to  be  furnished,  1033. 
of  costs,  on  appeal,  1034. 

Merger— remedies  not  mexged,  32. 

Metes  and  bonnds— description  by,  459. 

Miner— property  and  implements,  exempt  £rom  execation«  68^ 

Mining  claims— custems,  rules,  and  usages  to  govern,  748. 
liens  of  mechanics  upon,  1183. 
how  sold,  in  probate  prooeedings>  1529. 

CoDB  Crv.  Pnoc— 02.* 
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aQBiaf  oUims— OiMiftotfME. 
petition  for  sale,  1530. 
order  to  show  cause,  USl. 
order  of  BiUe,  1582. 

BOning  CQitoms—proof  of,  in  actions  eonoemiiigiiiliitnff  elalai8,7& 

IGnisterial  officers— election,  powers,  and  duties  of,  202. 
cmdact  of,  controlled  by  law,  128. 
See  Clsbk. 

Minor-See  Ikfaitt. 

KOnoritf— effect  of,  on  limitation  of  actions,  sees.  328, 882. 

ICscondact— of  Jury,  ground  for  new  trial,  657. 

Iffiademeanor— Jurl8<Uctlon  of  Jnstices'  Courts  In  aettons  for,  115. 

ICisjoinder^-of  parties  or  causes,  ground  for  demurrer,  490. 

Jffistake— relief  firom,  may  be  had  by  amendment,  473. 
in  written  agreement— evidence,  1856. 

Mitigation— may  be  alleged  and  proved  in  libel  and  slandsr,  46L 

Mob— action  for  damages  by,  340. 

Bffodiflcation— of  award  by  court,  when,  1288. 

See  AWAIbD,  JUDOXXBTT.   . 

Month— means  calendar  month,  17. 

Mortgage— not  deemed  a  conveyanee,  744. 
See  FoRECLOsuna. 

Mother— may  sue  for  seduction  of  danghter.  when,  375. 
may  sue  for  injury  or  death  of  child,  when,  378. 
rauK  in  order  of  persons  entitled  to  administer,  1365. 
when  entitled  to  guardianship  of  minor,  1751. 

Mfrtions  and  orders— order  and  motion,  defined,  1003. 
definition  of,  applicable  to  special  proceedings,  1064. 
where  made,  1004. 

notice  of  motion,  at  what  time  to  be  given,  1005. 
transfer  of,  to  show  cause,  1006. 
order  for  payment  of  money,  how  enforced.  1007. 
notices,  filing  and  service  of  papers,  1010-1017. 
order,  service  by  telegraph,  1017. 
motion  for  postponement,  upon  what  made,  S^. 
motion  for  discbarge  of  attachment,  grounds  of,  556. 
motion  for  new  trial,  when  to  be  heard,  680. 
motion  for  new  trial  in  mandate,  where  made,  1092. 
subsequent  applications,  when  prohibited,  182-188. 

See  O&DBB,  NOTIOB. 

Vames- Jurisdiction  on  application  for  ehange  of,  1275. 
petition  for  change,  1276. 
hearing  and  prpceedings,  1278. 
clerk  to  make  return  to  secretary  of  State,  1279. 
complaint  to  contain  names  of  parties,  428. 
fictitious  names  may  be  used,  474. 
summons,  to  contain,  407. 
entry  of  Juror's  name  on  verdict,  628. 

ITegative  allegations— when  may  be  proved,  1869. 

Neglect— in  pleadings,  relief  from,  may  be  had  by  amendmeDt^  473. 
action  for  injury  or  death  caused  by,  876, 877. 

Vegligeiioe— relief  from,  may  be  had  by  amendment.  473. 
resulting  in  injury  or  death,  who  may  sue  for,  376, 377. 

HegGHable  instraments— cross  demands,  in  actions  on,  440. 
neuter  included  In  masculine,  17. 
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XTe^xrly-discoyered  oTidence— gromia  f  or  new  triait  667. 

XV^e've  matter—fiDSwer  may  contain,  487. 
wlien  deemed  controverted.  462. 
wltbln  what  time  to  demur  to,  44Sb 
wben  ISBue  arises  on,  590. 

"No^KT  pro&ii8e->mnst  1>e  In  writinff*  960. 

If  e-vir  trial— defined,  656. 

wben,  may  be  granted,  gronnds  for,  657. 

on  wbat  papers  moved  for,  656. 

notice  oimotion,  upon  wbom  served,  and  wbat  to  contain*  659. 

motion  to  be  beard  at  time  specified,  or  dismissed .  660. 

Judge  to  make  written  statement  on  decision  of  motion,  6^1. 

record  on  appeal  from  order,  wtiaH^constitutes,  6bl. 

Jury  resorting  to  cbance,  657. 

verdict  gainst  law,  657. 

excessive  or  insufficient  damages,  657. 

insufaclent  evidence,  657. 

irregularities  or  misconduct  of  Jury,  667. 

newiy-discovered  evidence,  657. 

surprise,  657. 

wliat  deemed  excepted  to,  647. 

motion  for,  on  minutes  of  court,  659. 

statement,  what  to  contain,  661. 

motion  for,  in  mandate,  wben  to  be  made,'1062^ 

motion  for,  in  problbition,  1105. 

XTon-joinder— see  Fabt'ixs. 

VTon-JQdicial  days— adjournment  to,  effect  of,  1S4-13& 
holidays,  what  are,  10. 
falling  on  Sunday.  11. 
time,  now  computed,  12. 
peij^ormance  of  acts  on  holidays,  13. 

Ifon-resident— place  of  trial,  in  actions  against,  395. 
service  of  summons,  bow  made  on,  413. 
pleadings  of,  by  whom,  and  bow  verified,  446. 
wben  allowed  to  open  judgment  by  default  and  answer,  473. 
attachment,  wben  may  issue  against,  538. 
proof  required  of  plamtlff  in  action,  on  default  of,  585. 
summons  in  partition  suits,  how  served  on,  757. 

Sroceeds  of  sales  of  estates  of,  in  partition,  bow  luvdStftdf  788. 
uties  of  clerk  making  such  investments,  791. 
service  of  notices  ana  papers  on,  bow  made,  1015. 
corporation,  to  f  nmtsh  security  for  costs,  1036. 
effect  of  failure  to  furnish  such  security,  1037. 
limitation,  on  time  to  claim  escheated  estate,  1272. 

Nonanit— wben  Judgment  of,  may  be  entered,  581. 

Notary  public— seal  of,  exempt  from  execution,  690. 
may  administer  oath  or  affirmation,  2093. 
may  take  deposition,  in  this  State,  2031. 

Notice-after  appearance  in  action,  who  entitled  to,  10I4< 
effect  of,  on  priority  of  liens,  1186. 
for  inspection  of  books  and  documents,  1000. 
how  construed  wben  written,  1865. 
InsuiUciency  of,  no  ground  for  dismissal  on  appeal,  C54 
must  be  in  writing,  lOlO. 
without  title,  wben  valid,  1046. 
not  required,  to  vacate  order  made  out  of  courtt  937. 
of  motion,  at  what  time  to  be  given,  1006. 
Service  cf, 

bow  and  on  wbom  made,  1010. 
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manner  of  maklBK,  1011. 
by  mall,  when  mAae.  1012. 
by  deposit  In  post-office,  lOlS. 
when,  need  not  be  made,  1014.  , 
on  attorney,  wben  to  be  made,  101ft. 
on  non>re8ident,  how  made,  1015. 
senriee  by  telegraph,  1017. 

In<ieHotu,      ^         ,^'.       _..^      «« 

of  abstract,  provided  in  partition,  799. 

of  appllcatiou  for  injmictlon,  when  required.  4)23. 

of  iDjunction,  to  be  given  to  corporation,  531. 

of  motion  to  vacate  In  jonction,  632. .        ^_ 

of  Km  pendens,  to  be  filed  in  real  actions,  409. 

to  be  served  on  lien-holders  in  partition,  702. 

to  tenant,  on  unlawful  detainer,  1161. 

to  tenant,  at  will  or  by  soflerHnce.  1161. 

of  motion,  for  survey  of  lands,  712. . 

of  security,  for  costs  required  of  non-residents,  1037. 

of  arrest  of  defendant  in  Justices'  Courts,  064. 

of  change  of  attorney,  in  actions,  285.  • 

to  produce  written  instrument  in  evidence,  1908. 

of  mlng  award,  1286.  ^  __  ^ 

on  retnm  of  Jury  for  instructions,  614. 

of  salo  under  execution,  how  given,  (92. 

of  claim  to  contribution,  on  exeoution,  709. 

of  motion  for  new  trial,  to  be  filed  and  served,  659. 

of  appeal,  what  to  state,  and  when  to  be  served,  940. 

of  appeal,  in  Justices'  and  Police  Courts,  974. 
In  ipectai  proceedings.       ^  ^    ,^^ 

of  appDcatlon  for  mandate,  1088.    ,  ^_ 

of  application  for  writ  of,  review,  loeo.- 

of  application  for  discharge  from  imprisonment,  1144. 

of  application  for  discharge,  how  served,  1145. 

of  hearing  petition  for  probate,  1303. 

of  probate  of  foreign  will,  1323. 

of  application  for  letters  of  administration,  1373. 

to  creditors,  to  present  claims,  1490. 

of  application  as  sole  trader,  1812. 

of  taking  deposition  out  of  State,  2024. 

of  taking  deposition  in  State,  2031. 

Nuisance— defined,  actions  for,  731. 
Jurisdiction,  in  actions  for,  76. 
Nnmerals— may  be  used,  186. 

Nnncnpative  wills— proceedings  in  probate  of,  1M4-13I& 
See  Wills. 

Oatii— includes  affirmation  and  declaration,  2097. 
may  be  administered  by  courts  of  instice.  128. 
may  be  administered  by  Judicial  officers,  177. 
by  cotut  commissioners,  259. 
Judicial  and  other  officers,  2093. 
arbitrators  may  administer.  1284. 
in  general,  who  may  administer,  2093. 
how  administered,  20J;4. 
of  attorney  and  counsellor,  278. 
of  Jury ,  form  of,  604.  .  ^^ 

of  executors  and  administrators,  1387. 
of  prisoner,  confined  on  civil  process,  form  of,  1148b 
of  official  reporter,  272. 
how  administered.  2094. 


INDEX  7S7 

OaLfkk^Continued. 

form  may  be  varied,  how,  2095. 
form  of,  in  discretion  of  court,  2096. 
affirmation,  equivalent  to,  '2097. 

Objections— in  practice,  when  taken  by  demnrrer  or  amwer,  43S. 
when  not  taken,  deemed  waived,  434. 
to  appointment  of  referee,  bow  tried,  642. 
to  fnranting  letters  of  administratioo>  wlien  filed,  Ittl.   . 
may  be  taken  to  dissolution  of  corporation,  12S1. 

Obligation— defined,  36. 

Oconpant— of  real  property,  In  forcible  entry  and  detainer,  1160. 
See  LiKiTAtiON  ov  Actions. 

OSBbt  to  compromise— proceedings  on?  997. 

is  not  an  admission  that  anything  is  due.  2078. 
in  Justices'  Courts,  895. 

Office— eligibility  for  office  of  superior  judge,  157. 

Justices  and  Judges  ineligible  for  other  offices,  Kil. 
actions  for  usurpation  or,  803-610. 
tenure  of.  preserved,  6. 

See  U8UBPATION  OF  OVFIOX. 

Offloers— of  Court  of  Impeachment,  38. 
ministerial,  elections  and  terms,  262. 
actions  for  usurpation  by,  803. 
ministerial,  elections,  etc.,  where  provided, '262. 
Judicial,  incidental  powers  of,  176-179. 

OBMal  docaments— how  proved,  1918. 

See  Public  Recobds.  ' 

Olognphio  will— how  proved,  1309. 

Opinion— of  Supreme  Court,  to  be  in  writing,  40. 

Oral  examination— defined,  2005. 

See  EzAiciNATiON  ov  Witnesses. 

Order— definition,  1008. 

definition,  in  special  proceedings,  1064. 

where  made,  1004.  » 

transfer  of,  to  show  cause,  1006. 
may  be  enforced,  177. 

for  payment  of  money,  how  enforced,  1007. 
second  application  for,  vef used,  182. 
how  reviewed,  936. 

made  out  of  court,  may  be  vacated,  937. 

du^  of  supreme  clerk,  on  appeal  from ,  958.  , 

in  Simerior  Courts,  what  appealable,  063. 
may  be  served  by  telegraph,  1017. 
for  new  trial,  in  supreme  Court,  costs  on .  1027. 
copy  of,  to  be  filed  in  eminent  domain,  1253. 
copy  of,  to  form  part  of  Judgment  roll,  670. 
Judicial,  effect  of,  1909. 
In  aetions. 

relief  trom  inadvertence  or  mistake,  473. 

relief  from  neglect  or  surprise,  473. 

to  show  cause  In  injunction,  530. 

for  investment  of  funds  in  hands  of  receiver,  569. 

for  sale  of  property  attachech,  548. 

to  deposit  money  in  hands  of  trustees,  572. 

to  deposit  money  in  treasury,  573. 

mf orcement  of  order  of  deposit,  574. 

discharging  sick  Juror,  615. 

granting  or  refusing  new  trial,  deemed  excepted  to,  647. 
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cUflobedience  of,  In  supplementary  proceedings,  7ZI. 

for  mxrrej  of  UuidB  in  real  actions,  742. 

for  sgrrey,  what  to  contain,  743. 

oC  sale  In  foreclosure,  728. 

Slanting  or  refusing  new  trial,  appealable,  989. 

aissolvmg  attacbinent,  effect  of  app«d  from,  946. 

of  Snpenbr  Court,  for  transmission  of  appeal  psupenrVFt. 

for  inspection  of  documents,  1000. 

dismissing  action  for  want  of  new  security,  1037. 
In  ^i^eeiai  proceedinffg. 

nqnaam  debtor  to  appear  and  answer,  714. 

for  examination  of  debtor  of  debtor.  717. 

for  application  of  property  of  suoh  a  one,  719.  i 

for  trial  of  issue  in  mandsse.  what  to  state.  lOBO.  I 

of  discbaige  of  person  imprisoned  cm  civil  pirocess,  Hijk  I 

committing  for  contempt,  1222. 

on  application  for  dtsscuution  of  corporation,  1230 

flnaL  lor  condemnation  of  land,  when  made,  12S3. 

in  relation  to  escheated  estates,  1369. 

changing  name  of  person.  1278. 

on  submission  to  arbitration,  19B8. 

of  new  hearing  by  arbitrators,  1287. 
•  to  custodian  to  produce  will,  1902. 

to  show  cause  why  probate  should  not  .be  revolEed,  lOB. 

of  right  to  administration,  precedence,  196S. 

for  probate  sales,  1510-U76. 
See  MoTioss. 

Order  of  arrest— how  obtained,  481. 
what  required  to  obtain,  482. 
in  Justices'  Court,  when  made,  861. 
See  Akbsst  and  Bail. 

Older  of  proceedings— on  trial  of  action,  Wl. 
powers  and  duties  of  courts,  128. 
courts  may  make  rules,  129. 
powers  of  Judges  at  chambers,  165, 166. 

Original  evidence— defined,  1829. 
Original  jurisdiction— of  Supreme  Court,  51. 
*    of  Superior  Court,  76. 

Papers— filing  and  service  of,  1010>11H7.  * 
lost  papers,  how  supplied,  1045. 
what  papers  valid,  1046. 

to  be  lumished  by  appellant,  on  appeal,  950.  i 

copies  of,  to  be  certined,  853.  ' 

what  may  be  taken  by  Jury,  on  retiring,  612. 

SeeNOTiOB.  ' 

Partial  evidence— defined,  1834. 

Partiality— of  Judge,  ground  for  change  of  venue,  397. 

Particulars— obtaining  bill  of,  454. 

Rurties-^esignatlon  of,  308. 

demurrer  for  misjoinder,  430. 

action  to  be  in  nunc  of  party  in  interest,  367. 

assignment  not  to  prejudice  defense,  866. 

executor,  trustee,  etc.,  may  sue  without  JoijabiglMiieActafy,  389. 

executors,  who  to  be  Joined,  1587. 

married  woman,  actions  by  and  against,  370. 

husband  and  wife,Jolnder  of,  370,lr71. 

when  wife  may  defend,  371. 
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^Continued. 
Infant  to  appear  by  guardian,  372. 1722. 
guardian  eut  litem,  now  appointed,  373. 
unmarried  female  mar  sue  for  her  own  seduction,  374. 
fMber,  etc.,  may  sue  for  seduction  of  daughter,  ZJ5. 
father,  etc..  may  sue  for  injury  or  death  of  cblld,  876. 
representatives  may  sue  for  death  caused  by  negUgence,  377. 
who  may  be  joined  as  plaintiiZs,  378. 
who  ma/  be  joined  as  defendants,  379. 
landlord,  379. 

parties  in  interest,  when  to  be  joined,  380. 
when  one  or  more  may  sue  or  defend  for  all,  382. 
holding  title  under  common  source,  when  may  join,  4181. 
common  interest,  one  may  sue  for  all,  382. 
all  may  be  joined,  382. 
plaintiff  may  sue  in  one  action  different  parties  to  commercial 

paper,  883. 
taianvB  in  common  may  sever  an  action,  384. 
death,  or  other  disability,  not  abate  action,  385. 
proceedings  on  disabilior  of,  385. 

another  person  may  be  substituted  defendant,  386.  « 

intervention,  when  takes  place,  and  how,  387. 
associates  may  be  sued  by  name  of  association,  388. 
court,  when  to  decide  controversy,  or  to  order  parties  in,  389. 
adding  or  striking  out,  473. 
names  of,  in  complaint,  426. 
names  of,  in  simimons,  407. 
defendant  may  be  sued  by  any  name,  when,  474. 
who  may  appeal,  parties,  now  designated,  938. 
administrator,  when  may  sue  alone,  1666. 
Identity  of,  when  deemed,  1910. 
In^acHwM  and  special proeeeditigi* 
actions  to  redeem,  346. 
ejectment,  380, 881. 
forcible  entnr,  1164. 
mechanics'  liens,  1196. 
for  foreclosure,  726. 
fornuis«ice,731. 
who  liable  for  waste,  732. 
ii^en  may  enter  on  land  to  survey,  742. 

SlalntiiESm  action  for  pvtltilon,  752. 
ef endants  in  action  for  partition,  754. 
court  may  order  in,  In  partition.  761. 
for  usurpation  of  office  or  franchise,  803. 
in  special  proceedings,  how  designated,  1063.    ' 
defendants  in  forcible  entry  and  detainer,  1161. 
who  joined  in  suits  for  liens,  1 196. 
defendant  in  condemnation  of  land,  1246. 
who  may  submit  to  arbitration,  1281. 
who  are  estopped,  1908-1910. 

Factflion— who  may  XnAng  action  for,  752. 

interests  of  au  parties  to  be  set  forth,  753. 

lien-holders  not  of  record,  need  not  be  parties,  751. 

recording  of  lis  pendens  in  cases  of,  755. 

summons,  to  whom  must  bo  directed,  756. 

unknown  parties  may  be  served  by  publication,  767. 

answer  of  defendants,  what  to  contain,  756. 

rights  of  all  nartles  may  be  ascertained  in  one  action,  759. 

partial  partition  may  bo  made,  760. 

uen-hoiders  must  bo  mado  parties,  or  referee  be  appointed,  761. 

llen-hoiders  must  bo  notified  to  appear,  762. 

order  for,  and  referees,  763. 

when  town*site  included,  763. 
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Fwtttion— ConfffiiMd.    _^      ^^ 

Intervention  of  parses,  387.     ^^    ,     _^      „^^ 

must  be  made  according  to  rights  of  parties,  764. 

referees  to  report  proceedings,  765. 

action  of  court  on  report,  juogment  toereon  con^nsive,  7oB» 

judgment  in,  how  eniorcea,  68o. 

judgment  not  to  affect  tenant  for  years,  767. 

expenses  of  partition  to  be  apportioned,  768. 

lien  on  undivided  interest,  a  charge  on  what,  769. 

estate  for  life  or  years,  how  may  be  set  off  in.  776. 

application  of  proceeds  of  sale  of  encumbered  property,  771. 
•  TOtrty  holding  other  securities,  required  to  first  exhaust  them,  772. 

deduction  from  proceeds,  773. 

cause  may  be  continued  for  aetermlnatlon  of  claims,  774. 

sales  by  referees,  to  be  at  public  auction,  775. 

court  must  direct  tenns  of  sale,  776. 

referees  may  take  security  f or  purchase^oney,  777. 

tenants,  whose  estates  are  sold,  to  receive  compensatioii,  77B. 

court  may  fix  compensation,  779. 

court  must  protect  unknown  tenants,  780. 

G«urt  must  ascertidn  value  of,  and  secure  future  contlngeBt  m- 
terests,781. 

terms  of  sale  to  be  made  known  at  time,  782. 

lots  must  be  separately  sold,  782. 

who  may  not  be  purchasers,  783. 

referees  must  make  report  of  sales,  784. 

conveyance  may  be  executed  on  confirmation,  786. 

proceedings,  if  lien-holder  becomes  purchaser,  786. 

conveyance,  must  be  recorded,  787. 

conveyance,  a  bar  agahist  parties,  787.         ^.    .     _*  ^  -*» 

groceeds  belonging  to  unknown  parties  must  be  inTestea,  TH. 
ivestment  tobe  made  in  name  of  clerk^89. 
securities  to  be  taken  for  interests  of  parties,  when  asoenHmea, 

790. 
duties  of  clerk  making  investments,  791. 

on  unequal  partition,  compensation  may  be  adindffed,  701. 
share  of  infant  may  be  paid  to  guardian^  7D3, 1772. 
share  of  insane  person  may  be  paid  tojniardianj794. 
guardian  may  consent  to  partition  without  action,  and  exeeosa 

releases,  796, 1772.  . 

costs  of  partition,  a  lien  on  share,  796. 
court,  by  consent,  may  appoint  single  referee,  797.     .     .  , 
expenses  of  previous  litigation  allowed,  798. 
abstract  of  title,  when  furnished,  799. 
abstract,  how  made  and  verified,  800. 
interest  on  disbursements,  in  discretion,  801. 

Partner— administratrix  cannot  be,  1365. 

sued  by  firm  name,  388. 

rights  in  estate  of  deceased,  1585. 
Payment  of  debts  of  decedent— when  will  provides  for,  It  must  go^. 

em  1560. 
If  provision  Insufftcient,  proceedings  thereon,  1662. 
estate  subject  to  debts,  1563.  »•  .w,. 

See  Estates  of  Decbased  Febsoits,  £zeot7TOB8»  avd 
Adminibtbatoks. 

Penalty— for  faUure  to  deliver  wiU,1298._^,^  ,^^ 
attachment  for  refusal  to  produce  will,  1802j^^ 
for  practicing  as  attorney  without  license,  SSI. 
for  disobedience  of  manante,  1097. 
See  Fines,  Cokteufts. 

Pendency  of  action— when  action  deemed  pending,  1049. 
notice  of,  to  be  filed  in  real  actions,  409. 
as  a  ground  for  demurrer  to  subsequent  stdt,  430. 
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People— exeentton  to  be  In  name  of,  681. 

donotglvesecnrlty.fi®.         •    ,  _,^  ,^„ 

State,  or  State  officer,  does  not  give  secniltyi  1058. 

Performance— of  Gonditlons  precedent,  how  averred,  4S7* 

time  of,  of  act,  may  be  extended,  1054. 
Perpetnating  testimony— mode  of,  2063. 

deposition,  when  may  be  produced,  2068. 

eflect  of  deposition,  2069. 

Person— defined,  what  it  includes,  17. 

Personal  injury— who  may  sue  for,  374-377.  '  \ 

Personal  property— defined,  17. 

bow  attached,  642.      ' 

when  may  be  sold  under  attachment,  S50. 

order  for  sale  of ,  548. ,  ^    ,  ,* 

trial  of  claim  of  third  person  to,  549. 

Pestilence— ground  for  removal  of  court,  1^. 
Petit  larceny— Jurisdiction  in  Justices'  Ck>urt8, 115. 
Petition— for  change  of  name,  what  must  specify,  1276. 

must  be  published  four  weeks,  1277. 

for  sole  uader,  what  to  contain,  1813. 

petitions  in  probate  proceedings,  1371,1397. 

petitions  for  sales  of  property  inprobate,  1518, 1530, 1537. 

See  Wills,  Pkobatb  of  Wills,  X^uboutobs,  ahd  Ad- 

XIITI8TRATOB8. 

Fhonographiq  reporter— appointment  and  duties,  269. 
how  appointed,  269. 
effect  of  report  of,  270. 
compensation  of,  271. 
personal  attendance  required,  273. 
transcript  of  notes  prima  facit  evidence,  270. 
•  when  clerk  to  take  down  testimony,  1051. 
oath  of,  274.  _      _ 

qualiifications,  testing,  272. 

Physician— not  subject  to  jury  duty,  200. 

what  property  of.  exempt  from  execution,  690. 
when  disqualified  as  a  witness,  1881. 
when  must  testify,  1882. 

Place  of  holding  courts— when  may  be  changed,  142. 
appearance  at  place  appointed,  compulsory,  143. 
when  judge  may  order  rooms,  etc.,  i44. 

Place  of  trial— to  be  tried  where  subject-matter  situated,  I93. 
other  actions  where  cause  thereof  arose,  393. 
when  local,  392-393. 

.    of  actions  against  counties,  394.  ^        ^ 

other  actions  according  to  residence  of  parties,  895. 

in  my  county,  tmless  defendant  demands  in  proper  coimty, 

exceptions,  when  deemed  taken,  647. 

may  DO  changed  in  certain  cases,  897. 

when  jndgeuisquallfled,  cause  to  be  transferred,  396. 

proceedings  in  probate,  whern  to  be  transferred,  1431. 

papers  to  be  transmitted,  costs,  jurisdiction,  etc.,  399. 

proceedings  after  judgment  in  cases  transferred,  400. 

nansf  er  of  probate  proceedings  not  to  change  right  to  adminis- 

ter,  1432. 
rctransfer,  how  made,  1432. 
when  proceedings  to  bo  returned  to  original  court.  1483. 
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Polloa  Oowttl^-Contimuei. 
JProeeetUngt  in  civil  uetUmiiu^ 
how  commenced,  929. 
pleadings  ln»  930-^1. 
summons  must  Issue,  when,  990. 
defendant  may  plead  oraUy  or  In  writing^  931. 
trial  by  1ury«  when  defendant  entitled  to,  982. 
proceedings  to  be  conducted  as  in  Justices'  Gonrti,  9n. 
appeals  from  judgments  of,  974. 

Police  jndge->may  take  acknowledgments  and  aflldavits.  179. 
See  JuDiozAir  Ofimoebs. 

Possession  of  land—wben  presumed,  338. 

occupation  deemed,  under  legal  title,  323. 

occupation,  when  deemed  adverse.  324. 

wbat adverse  possession  underwritten  Instrument,  335. 

actual  occupation  under  claim  of  title  deemed  adverse, 'SSA. 

adversevossesslon  under  unwritten  cbUm  of  title,  825. 

possession  of  tenant,  when  deemea  possession  oC  landlordi  326. 

limitation  of  adverse  possession  of  tenant,  327. 

right  of,  not  affected  by  descent  cast,  828. 

certain  disabilities  excluded  from  time  tocommsnoe  metiaiis,  n& 

Postponement— of  civil  trial,  595. 
See  CovTivuAiroB.    . 

Powers— of  Supreme  CourtJustlee8stcIuimhen.l6S. 
of  Judges  of  Superior  Courts,  16G. 

Powers  of  court— amendments,  128. 
to  administer  oaths,  128. 
to  compel  obedience,  128. 
to  control  oflDlcers  and  process,  128. 
to  enforce  orders  and  coerce  witness,  128. 
on  contempts,  120J-1222. 

Present  tense—includes  the  future  but  exelodsi  the  pott  17. 

Presumptions— defined,  1959. 

when  may  be  controverted.  1961. 
conclusive,  specified,  1962. 
.   controvernble,  specified,  1963. 

Priest— when  may  be  excused  from  testifyiug,  188L 
when  must  testify,  1882. 

Primary  evideno^— defined,  1829, 1833. 
as  to  third  parties,  1851. 
en^es  on  publiOTecords  are,  1920. 
entries  in  justice's  docket  are,  912. 
books,  maps,  and  charts,  when,  1936. 
certificate  of  purchase  or  location  of  lands  Is,  1925. 
entry  made  by  officer,  or  board  of  officers,  when,  1926. 
handwriting  and  entries  of  deceased,  1946. 

Printing— included  in  writing,  17. 

Private  property— what  may  be  taken  for  publle  use,  1240-1241. 
Bee  coiTDBiczrATioir  op  Laxd. 

Private  sittings— of  court  in  certain  oases,  125. 

Private  statute— defined,  1896. 
how  pleaded,  459. 

foreign  law-books  admissible  In  evidence,  1900. 
recitals  in,  how  far  evidence,  1903. 

Mvate  writings— classification  of,  1929. 

distinction  between  sealed  and  unsealed,  aboUsbed.  1982. 
execution  of  instrument  defined,  1933. 
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IMTBto  writings— CfSonKfMwtf. 

Gomproinise  of  debt  without  seal,  good,  19S4. 

fabscriblng  witness  defined,  1995. 

books,  maps,  etc.,  bow  far  evldenee,  19S8. 

orUrlnal  writing  to  be  produced  or  accounted  f  or^  198T. 

notice  to  be  given  to  produce,  1938. 

wrltinn  called  for  and  Inspected  may  be  withheld,  1989 

exeoation  of.  how  proved,  1940. 

when  other  than  sabscrlblng  witness  may  testify,  1911. 

when  CTldeoce  of  execution  not  necessary,  1942, 

evidence  of  handwriting,  to  prove,  1949. 

of  handwriting  allowed  oy  comparisou,  1944. 

comparisons  with,  what  may  be  made,  194& 

entries  of  decedents  as  evidiance,  1946, 

copies  of  entries,  1947. 

how  admowledged  and  certified,  1948. 

public  records  not  to  be  carried  about,  1960. 

what  may  be  read  in  evidence,  19ftL 

pnhUo  records  of,  how  proved,  1819. 

BriTileged  eommnnioationa— 1881. 

nrobate  proceediagt— 
Jmitdtetion  andvroeeedingi  in  (fenertO. 

in  Superior  Court,  76. 
»  *      when  exercised  over  estates,  1394. 

when  decided  by  first  application,  1295. 

court  may  determine  all  questions  ns  to  ar  vaocementSf  im 

orders  and  decrees  to  be  entered  in  minutes,  1704. 

how  of  ten  publication  to  be  made,  1709. 

recorded  decree  or  order  to  Import  notice,  1706. 

dtaclon,  how  directed,  and  what  to  contain,  1707. 

when  issued  without  order  of  Judge,  1708. 

citation,  how  served,  1709. 

citation,  when  a  substitute  for  perscmal  notice,  1710. 

to  be  served  five  days  before  return,  1711. 

published  description  of  real  estate,  1712. 

practice  and  proceedlnfls  in,  1713. 

new  trials  and  appeals  in,  1714. 

appeal  to  be  taken  within  sixty  days,  17IS. 

from  what  proceedings  an  appeal  lies,  969. 

effect  of  luugment  in,  1908. 

Issues  joined  in,  how  tried  and  disposed  of,  1716. 

court  to  ti'/  cause  when  no  jury  demanded,  1717. 

new  trial,  now  and  when  moved  for,  1717. 

court  to  appoint  attorney  for  minor  or  absent  helia,  etCrWhea, 
1718. 

compensation  for  attorney  of  absentee,  1718. 

decree  relatbig  to  homestead  and  effect  thereof,  1719. 

costs,  by  whom  paid  in  certain  cases,  1720. 

court  may  remove  executor,  etc.,  for  contempt,  1721. 

service  of  process  on  guardian,  1722. 

court  may  order  investment  of  moneys  of  estate,  1792. 
JHtqucaiJleatton  of  Judge  and  tranter  qf  adminiitrcUion. 

when  judge  not  to  act,  1430. 

judfi[e  being  disqualified,  prooeedtngs  to  be  tnosfemd*  where, 

transfer  not  to  change  rio^t  to  administer,  1432. 
retransfer,  how  made,  1433. 

when  proceedings  to  be  returned  to  origmal  court,  1431. 
power  of.  at  chambers,  167, 1209. 
may  hold  court  in  other  county,  161. 
Production  €mdjproqf  of  wUs. 

custodian  or  will  to  deliver  same,  to  whom,  129P 
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TroXmtd  prooeedings— Coffft'fftierf. 
J^roduetion  andptwtf  cf  trills. 

penalty  for  neglect  to  do  so.  1298. 

who  may  petition  for  probate  ot  wi]l»  1290. 

contents  of  petition.  1300. 

when  ezecator  forfeits  rights  to  letters,  UOl. 

will  to  accompany  petition,  1902. 

presentation  of  wills  to  be  prayed  for  and  enf oroedt  UOS. 

notice  of  petition,  how  given,  1303. 

heirs  and  named  executors,  to  be  notifled,  1 304. 

petition  may  be  presented  in  chambers,  1806. 

hearing  and  proof  of  will,  when,  1306. 

who  may  appear  and  contest,  1307. 

probate,  when  no  contest,  1306. 

olographic  wills,  probate  ot,  1309. 

wiUs,  proved  in  other  States,  to  be  recorded,  1822. 

proceedings  on  production  of  foreign  will,  1328. 

bearing  proof s  of  probate  of  foreign  will,  1324. 

proof  of  lost  or  destroyed  will,  133B. 

must  have  been  in  existence  at  time  of  death.  1380. 

to  be  certified,  recorded,  and  letters  granted,  1340. 

court  to  restriun  injurious  acts  of,  pending  proceedings,  184L 

probate  of  nuncupative  wills,  how,  1844. 

additional  reouirements,  1345. 

probate  of  wOl  to  bear  seal  of  court,  158. 

evidence  required  to  prove  will,  1969. 

evidence  required  to  prove  will  revoked,  1970. 
€fontfSting  probate, 

contestant  to  file,  ffroonds  of  contest,  1312. 

how  jury  obtained,  and  trial  had,  1318. 

Terdict—Jndgment— appeal,  1314. 

witness,  who.  and  how  may,  1315. 

proof  of  lumawrlting,  1315. 

testimony  reduced  to  writing.  1316. 

If  proved,  certificate  to  be  attached,  1817. 

win  and  proof  to  be  filed  and  reccvded,  1818L 

contests  of  nuncupative  wills,  1346. 
Contesting  vill  eifter  probate, 

to  be  within  a  year,  1327. 

citation  to  be  issued,  1328. 

hearing  on  proof  of  service,  1829^ 

petitions  tried  by  jury  or  court,  1880. 

ludgment,  what,  1330. 

on  revocation,  powers  of  exMutan  cease,  1881. 

costs  and  expenses,  by  whomnaid,  18%. 

probate,  when  conclusive,  1838. 

time  given  to  infants  and  others,  1888. 

nroceedlngo— conduct  of,  power  of  Judicial  officers  oyer,  177. 
to  be  ui  English  language,  185. 
powers  of  court  over  conduct  of,  128. 
courts  of  record  may  make  rules  to  rogulste,  129 
when  rules  take  effect,  130. 
on  non-attendance  of  judge  at  court,  189i 
not  affected  by  vacancy  in  ofllce,  184. 
to^1>e  in  the  English  language,  185. 
abbreviations  used  in,  186. 

e ambers  may  be  expressed  by  figures,  18& 
I  case  Juror  becomes  sick,  615. 
what  treatment  of,  is  a  contempt,  1209. 
See  Spboial  Pboobsdisos. 

nroceM— defined,  17. 

of  Superior  Courts,  78. 

Code  Cit.  Pboc.- 
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to  be  in  £ngU8]i  lahffOMe,  US. 

abbreTiatlons  used  in,  iw. 

means  to  carry  out  Jurisdiction.  187. 

relief  from  inadvertence  or  mistake,  ITS. 

In  Justices'  Courts  may  Issue  to  any  part  of  eoonty,  KM. 

may  issue  from  court  at  chambers,  165, 166. 

blanks  in  must  be  flUed  by  justice  of  peacOr  920. 

wbat  treatment  of  is  a  contempt,  1209. 

ftoiiBiaioiial  implements— exempt  from  ezecutioxitflML 

ftohibition— writ  of,  defined,  1102. 
Supreme  Court  may  issue,  61. 
Superior  Courts  may  issue,  7ft. 
writ  of,  the  counterpart  of  mandate,  1102. 
where  and  when  Issued,  1103. 
form  of,  may  be  alternative  or  peremptory,  IIM. 
provisions  resjpecting  issuance  of,  1105. 
when  returnable  and  heard,  1106. 
rules  of  practice,  1109. 
appei^  and  new  trials,  1110. 

ntx>f— defined,  1824. 

of  service  of  summons,  how  made,  415. 

Roperiy—term  defined,  17. 

Pablic  adminietratora— rank  of,  In  order  of  persons*  entmed  to  ad- 
minister. 1365. 
estates  which  may  be  administered  by,  1726. 
to  obtain  letters,  when  and  how— bond  and  oath  of,  1727. 
duty  of  person  in  whose  bouse  stranger  dies,  1728. 
must  return  inventory  and  administer  estates,  1729. 
when  to  deliver  up  estate,  1730. 
dvU  officers  to  give  notice  of  waste,  1731. 
suits  for  property  of  decedents,  1732. 

order  to  examloe  party  charged  with  embessUng  estato^  UU, 
punishment  for  disobedience  of  order,  1784. 
order  on,  to  account,  I7S5. 

every  six  months  to  return  condition  of  estate,  1796. 
duty  as  to  estate,  moneys,  escheats,  etc.,  1737. 
not  to  be  interested  in  payment  on  account  of  estate,  17tt. 
when  to  settle  with  county  ciei^,  1739. 
how  unclaimed  estates  disposed  of,  1739. 

Jtroceediiigs  ag^alnst,  for  failure  to  pay  over  moneys,  1740. 
eeS  of  officers,  when  and  by  whom  paid,  1741. 
to  administer  oaths,  1742. 

probatetproceedlngs  applicable  to,  1748.  

See  Estates  of  Dsobased  Pbbsovs,  Ezboutors  avd 

ADXUriSTSATOBS,  SPBOIAJL  ADXIITISTBATOBS. 

'Pnblication— see  Estates  op  Dbobasbd  Pbbsohs,  Solb  Tradsb, 
SuMMons,  NoTicB,  Wills. 

Poblio  bnildings— what  exempt  ftom  exeoation,  690. 

right  of  eminent  domain,  exercised  in  behalf  of,  1338. 

Pnblio  oalamity— groxmd  for  removal  of  -conrt,  142. 

FabUo  offenses -cognizable  In  Justices'  Courts,  115.  . 

FubUo  ofilcer— place  ot  trial,  in  actions  against,  393. 
may  be  arrested,  for  embezzlement,  479. 
when  excused. from  giving  testimoi^r,  188L 
when  must  testify,  1882.  .  i 

penalty  for  disobedience  of  writ,  1097. 
must  give  copy  of  public  writing  on  demand,  UOI. 


J 


naiiirUesw>.wsiIec 

M  deemed  adlailnd  lua  la 
.—etIeilMMmd  prjtlt. 
H  teMBt  BtMaTetect  of,  Ult. 
iK  emirt  Of  ■dnunUr.  U14. 
elect  of  foreign  jDdfmeDt,  IHD. 
mumer  <tf  ImpeKhlng.  1«1«. 
UiejDTbdlctlonneceMary  onajnagment,  INT. 

of  ^TMewrlUnnueTldeiKe.ISw.  

enlTlea  in  official  uootB.prtmuy  eTlaence*  i9ta,  in 
Jiutlcei'  jDdgment  In  otoer  SUfei,  how  pnwed,  19 
copT  of,  to  beix  ttti  ol  comt,  IN. 
provisions  og  to  StstaB  toi^jplyto  Tenitorlea,  1U4. 
Boe  KTIDKKOB,  Pimua  wbitinob, 
alio  nroe  eee  conmwAxioi  ov  Lass. 


onuipjta, 


Qoeatlons-ot  law  an  adOreaifd  to  Uie  roort,  IKS. 


pKiTliloiu  ap] 
QnieUsE  nil*— wbomar  be  ]Dlsed  as  deft 
IsjGiiotlon.  S2fl. 
jnrtlea  Id  aetlan,  Ttt. 
wben  iilaititUI  cumot  Tecover  coats. 


L  and  Jodgmen  on.  IMl 


tatarmtSi'iaiiiSiorimni'ii' 

order,  wbu  to  uniuii,  aud  bcnr  HTreili  Itl. 
■mwoNuiT  InjmTi  lubUltr  lor,  Ml. 
mortsif*  not  doenuil »  oimTojrum,  1*4. 
monvi  «to„  BNUisnr,  IttXi. 
nrtiv  to  aeaon.  m.  tt»-Ml,  7a. 
UUmMlaii,  poBdlng  rait,  14;. 
Quo  unmnlo-^wTltiboUiIwd,  ta. 


V 


BMrivsn— appointment  of,  uid  datlesfleaeraUr,  Ml.  ilM. 
Dpon  dlssomcion  o[  carpontton,  M. 
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BeBPVBLio  fiac«KI>S. 
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RsdMED-lImllatlaiu  w  to  nilt  to,  M(,  Ml. 

Bodamptloii— vboar*  rtdeinptlonen,m. 

wSeu  property  him  be  redeemed  trom  siecntlon  nle,  KB. 

irban  judgDent  debtor  or  otber  redemptloner  may  redoem,  TO: 

aotlco  olrodemntlaB.  TM. 

to  irbom  pM^noMa  to  In  nikda,  701. 

Undot  mmeibiM  roTd,  704. 

Hint  iMiopfloDet  miut  Oo.  7(0. 

conrt  nur  reatnln  mate  peudlua:  time  for  redsmpUon,  7M. 

— — ■ddp^Ua.Ttr. 

"-  redeem  pin  or  mortgaged  preml>es,  HT. 

, ofarM*— on  trl«l  or  ebuve  anlnit  Mtotnei'.  M. 
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Beferonce  and  TetereeB^Continued. 

nnmber  of  referees— qualifications,  etc.,  640. 

either  party  may  object,  641. 

grounos  of  objection,  641. 

obJeotions,  how  disposed  of,  642. 

referees  to  report  within  ten  days,  643. 

flndlng  of  referees,  effect  of,  644. 

exceptions  to  findings  of,  259. 

exception  to,  and  review  of  flndines,  645. 

referees  inay  be  appointed  in  partition,  761, 763. 

trial  before,  in  partition,  762. 

referees  to  divide  property,  mles  to  govern,  764. 

must  report  their  proceedings,  765. 

report  may  be  set  aside  or  afflnned,  766. 

expenses  of  referees  in  partition,  768. 

may  take  secori^  for  purchase-money  in  partition,  777. 

cannot  be  purchasers  in  action,  783. 

must  report  sale  of  property,  784. 

all  must  meet,  but  two  may  act,  1063. 

Register  of  aotiona— clerk  to  keep,  1052. 

Rehearing— In  Supreme  Court,  43. 

Relief— what  granted  in  judgment,  580. 

Remedies— judicial,  defined,  20. 
how  divided,  21. 
nor  merged,  32. 

8ee  ACTIONS,  Civil  Actions. 

Remlttitnr— of  judgment  of  Supreme  Court,  56. 
duty  of  clerk.  958. 

Removal— of  action.   See  Transfer. 

Rents  and  profits— pending  redemption,  707. 

Replevin— See  Claim  and  Delivebt. 

Reporters,  ofiicial— appointment  of,  269. 

qualifications  of.  270. 

attention  to  duties,  271. 

oath  of  272. 

reports' jpn'ma/otfie  correct,  273. 

fees  of,  274. 

Residenoes— of  superior  judges,  158. 
of  justices  of  the  peace,  159. 

Retnm— of  execution,  when  to  be  made,  683. 
of  gold  dust,  how  made,  688. 
of  summons,  415. 

See  ExsouTioN,  Summons. 

Revocation— of  probate  of  will,  1327-1333.   See  Wills. 

Review,  writ  of— jurisdiction  of  Supreme  Court,  52. 
may  be  issued  by  Supreme  Court  at  chambers,  165. 
may  issue  and  be  heard  at  chambers,  165, 166, 1108. 
writ  of,  defined,  1067. 
when  and  by  what  courts  granted,  1068. 
application  for,  how  made,  1060. 
how  to  be  directed.  1070. 
contents  of  writ,  1071. 

proceedings  in  inferior  court  may  be  stayed  or  not,  1073, 
service  of  writ,  1073. 
extent  of  review  under  writ,  1074. 
defective  return  may  be  perfected,  1075. 
hearing  and  judgment  on,  1075. 
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Service— of  saimnoiis,  bow  made,  411. 
pabllcation,  when  allowed,  412. 
maimer  of  publication,  4U. 
how  made  on  Joint  defendants,  414. 
proof  of,  how  made,  415. 
appearance,  equivalent  to,  418. 
on  association,  888. 

of  complaint  and  affidavit  in  injunction,  627. 
publication,  when  allowed,  412. 
notice  and  papers,  how  served,  1011, 
service  of,  by  mail,  when,  1012. 
deposit  in  post-office,  1013. 

time  for  appearance,  when  regulated  by  distance,  lOlS. 
upon  whom  made,  alter  appearance,  1014. 
how  made  on  non-resident,  1015. 
may  be  made  by  telegraph.  1017. 
of  writ  of  mandate  and  prohibition,  how  made,  1096. 
of  writ  of  review,  how  made,  1073. 

Sessions— of  Supreme  Court,  47. 
of  §uperior  Courts,  73. 

Shares— in  homestead  association  exempt  fh>m  execution,  090. 

Shares  and  interesta— how  seized  on  execution,  686. 
in  corporation,  subject  to  attachment,  641. 
how  attached,  642. 

Sheriff— er  <22^e<o  officer  of  Justices' Courts,  87. 
to  summon  Jurors,  225. 
smnmoning  to  complete  panel,  227. 
action  against  for  official  misconduct,  1065. 
to  provide  court>room,  144. 
proof  of  service  of  summons,  how  made  by,  415. 
liability  of,  for  escape  of  party  arrested,  601. 
liability,  for  selling  on  execution  without  notice,  693. 
liability,  extent  of,  on  »  resale  on  execution,  697. 
to  keep  party  arrested  on  Justices'  process  tUl  discharged,  866. 
to  notify  plaintiff  of  arrest,  864. 

to  detain  person  arrested  for  contempt,  tlU  dlschai^ed,  1214. 
liability  of,  for  arrest  of  witness,  2068, 2069. 

Ships  and  vessels— see  Boats. 

Signature— when  deemed  admitted  in  Justices'  Courts,  887. 
to  pleadings,  446. 
on  written  instrument,  genuineness  when  deemed  admitted, 

447  448. 
when  not  deemed  admitted,  4^. 

Singular— words  in,  include  the  plural,  17. 

Slander— see  Libbl  avd  Slaitdbb. 

Sole  traders— who  may  become,  1811. 
notice,  how  given,  1812. 
petition,  what  to  conti^,  1813. 
community  property  allowed.  1814. 
who  may  oppose  petition,  and  how.  1816. 
trial  and  hearing  on  application,  1816. 
decree,  what  to  oe,  1817. 
oath,  form  of,  1818. 
order,  copy  or,  to  be  recorded,  1818. 
rights  and  liabilities  of,  1819. 
must  maintain  children.  1820. 
husband  not  liable  for  debts  of,  1821. 

Special  administrators— when  appointed,  1411. 
special  letters  may  be  Issued  in  vacation,  1412. 
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preference,  to  whom  gf ven,  1413. 
to  take  oath  and  give  doiuIs,  1414. 
duties  of,  1415. 

when  powers  of,  to  cease,  1416. 
to  render  account,  1417. 

See  EXBOUTOBS  avd  Admikistbatobs. 

Speoial  proceedings— defined,  29. 

Jurisdiction  in  Supreme  Ck>urt,  52. 
urisdlctlon  In  Superior  Courts,  76. 
new  trial,  and  appeal,  1110. 
costs  allowed  in.  1022. 
who  is  plaintiff  in.  106S. 
who  is  defendant  in,  106S. 
motion  in,  and  orders,  1064. 
Judgment  in,  1064, 
practice  In,  1109. 

for  removal  or  suspension  of  attorney,  289. 
for  condemnation  of-  land,  1243. 
for  condemnation,  new  proceedings,  1250. 
relative  to  escheated  estates,  1289-1272. 
to  recover  escheated  estate,  1272. 
in  contest  of  elections,  formality  of,  1117. 
in  Justices*  Courts,  provisions  applicable,  925. 
on  change  of  venue  in  Justices' tfourts,  922. 
against  public  administrator  for  failure  to  pay  OTor  money,  1741, 

State— defined,  17. 

costs  in  action,  bow  paid  by,  1088. 

not  required  to  give  t>onds  in  action,  1058. 

Statement— of  cause  of  action,  how  made,  427. 
on  motion  for  a  new  trial,  how  made,  661. 
effect  of,  661. 

of  points  in  Judge's  chmrge  to  be  furnished,  608. 
on  appeal  to  Superior  Court»  975. 
when  not  necessary,  976. 
of  findings,  how  made,  661. 

State  oflioer-serving  in  ofllcial  capacity,  need  not  give  bonds,  1058. 

Statute— how  construed,  1856. 
existing,  how  construed,  5. 
deflnitiou  of,  I8»8. 

intention  of  Legislature,  to  control,  1859. 
which  of  two  constructions  toprevall,  1866. 
public  and  private,  defined,  1896. 
recitals  in,  as  evidence,  1903. 

Erivate,  how  pleaded,  459. 
iconsistent  with  Code,  repealed,  18. 

See  EVIDBNOK,  FUBLIO  W&ITIKOS. 

Statute  of  Frauds— see  Evideh oe. 

Statute  of  Limitations— how  pleaded,  458. 

Statutory  prohibition— effect  of,  on  limitations  of  actions,  368. 

Stay  of  proceedings— on  appeal  from  money  Judgment,  912. 

on  appeal  In  claim  and  delivery,  943. 

on  Judgment  directing  conveyance,  944. 

in  real  actions,  945. 

on  appeal,  effect  of,  946. 

on  Judgment,  for  perishable  property,  949. 

on  filing  undertaking  on  appeal,  979. 

pending  review,  1071. 
See  Appeal. 
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Street— «ee  Highwats. 

Submisiion— to  arbitration,  1281-1290. 

controYersy  wltbout  action,  1138-1140.  • 

Subpona-^or  witnesses,  defined,  1960. 

may  be  issued  by  Justice  of  the  peace,  919, 920. 
how  issued,  1986. 
how  served,  1987. 

how  served  on  concealed  witness,  1968. 
when  witness  compelled  to  attend,  1989. 
person  present  compelled  to  testify*  1990 
punishment  for  disobedience,  1991. 
forfeiture  therefor,  1992. 
warrant  may  issue  for  witness,  when,  1908. 
warrant,  contents  of,  1994. 
if  witness  is  a  prisoner,  how  brought  by,  1996. 
who  may  move  for  warrant,  1996. 
imprisoned  witness,  how  examined,  1907. 
to  witness  to  appear  before  commissioner,  2036. 
See  £yii>EKOE. 

Subscribing  witness— defined,  1035. 

to  be  called  to  prove  instrument,  1940. 
proceedings  on  hU  denial  of  knowledge,  1941. 
See  EviDBHOE,  Wills. 

Subscription— includes  mark,  17. 

Substantial  justice— to  govern  construction  of  pleading,  492, 475. 

Substitution  of  parties— on  death  or  disability,  385. 

of  party  defendant,  386. 
Successive  actions— when  may  be  prosecuted,  1047. 

Successors— what  Justices  successors  of  others,  96. 
what  Justices  of  peace  are,  107. 
of  Justice,  who  deemed,  917. 
in  case  of  dispute,  who  to  designate,  918. 

Summary  proceedings— to  discharge  from  arrest,  1144. 
to  obtain  possession  of  real  property,  1161. 

Summons— to  be  in  English  language,  186. 
Manner  ctf  commeneing  civil  aetiont, 
how  commenced,  405. 
within  what  time  may  issue,  406. 
issuance  of,  how  made,  406. 
how  issued,  directed,  and  what  to  contain,  407. 
alias  summons,  when  may  issue,  408.  . 
how  served  and  retumetl,  410. 
how  served  against  particular  persons.  411. 
.publication  or,  when  may  be  made,  41z. 
service  by  publication  in  partition,  757. 
by  publication  In  action  oii  Hens,  1191. 
manner  of  publication  and  appointment  of  attorney,  413. 
service  of,  uy  telegraph,  1017. 
proceedings,  where  a^part  only  of  several  defendants  are  served, 

proof  of  service  of  summons,  what  constitutes,  415. 
when  Jurisdiction  acquired,  416. 
on  owners,  etc.,  of  vessels.  816. 

provisions  of  Code  as  to,  not  applicable  to  contempts,  1016. 
when  to  issue  in  Police  Courts,  U30. 
service  not  personal,  effect  of,  473. 
In  Jitttteei'  Courts. 

to  whom  directed,  and  what  to  contain,  844. 
must  issue  within  one  year,  840. 
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Sninmrwii   OonHtmed. 
J»  JfuUea^  CourU. 

time  for  appearaoce  before  insttoe,  8tf. 

•liu.  when  may  Issae,  B46. 847. 

Benriee  of.  In  Justices'  Court,  where  made,  848. 

by  whom  served  in  Justices'  Courts,  849. 

hour  given  for  appearance,  850. 

Issuance  of,  how  waived,  841. 
J»  particular  aetiotu  andproeeedlmat. 

Issuance  of.  to  luror,  in  general,  22fr-238. 

to  whom  directed  in  i)Mration,  786. 

service  on  partition,  757. 

In  actions  against  steamers  and  vessels,  818. 

in  forcible  entry  and  detainer,  what  to  state,  llfiS. 

service  of,  in  forcible  entry  and  detainer,  1187. 

In  proceedings  relating  to  escheated  estates,  1269. 

in  condemnation  of  land,  wliat  to  contain,  1245. 

in  condemnation  of  land,  how  issiied  and  served,  1245, 

to  Interpreter,  how  served,  1884. 
Inproeeedingt  against  joint  debtors, 

when  to  Issue,  af  ter^udgment,  989. 

what  to  contain  in  proceedings  against  joint  debtor,  988l 

by  what  accompanied*  991. 

Bee  JUBOB. 

Snbmistion  of  controversr— how  submitted,  1198. 
judgment  thereon,  1139. 
judgment  may  be  enforced  or  appealed  from,  1140. 

Superior  Oonrt— Jndsres  and  elections,  65. 
of  two  or  more  judges,  66. 
of  city  and  county  of  San  Frandsco,  67. 
terms  of  judges,  68. 
eompntation  of  years  of  office,  69. 
vacancies  70 

held  by  judges  of  other  counties,  71. 
judges  pro  tempore  of,  72. 
sessions  of,  73. 
adjournments.  74. 
jurisdiction  of  two  kinds,  75. 
original  jurisdiction,  76. 
appellate  jurisdiction,  77. 
process,  78. 

transfer  of  books,  papers,  and  actions,  79. 
powers  of  previous  courts  conferred  on,  79* 
to  have  seal,  147. 
held  at  request  of  governor,  169. 
jurors  for,  204. 
'    reporters  Tor,  269. 
appeals  from,  039. 
appeals  to,  063. 
powers  on  appeal,  980. 

jurisdiction  in  forcible  entry  and  detainer,  1163. 
to  appoint  guardians,  1747. 

Superior  judge— elections  of*  65. 
term  of  office  of,  68. 
vacancies,  70. 
judge  pro  tempore,  72. 
powers  conferred  on,  79. 
qualifications  of,  157. 
residence  of,  158. 

Snpervisora— to  select  list  of  jurors  for  Superior  Courts,  284. 
bow  to  select,  205. 
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Snpplemental  pleadings— filing  and  service  of,  464.  ^ 

most  be  filed  and  serred,  465. 
Sapplementarj  proceedings— debtor  required  to  answer,  714. 

Sroceedlii^  to  compel  appearance,  715. 
ebtormaybearrested,7l5.   ^^^     _^^ 
debtor  of  debtor  may  pay  creditor,  716. 
debtor  of  debtor  may  be  examined,  717. 
■witnesses  required  to  testify,  718.^  ,,    -  _,^ 

property  of  person  owing  debtor,  now  applied,  719. 
proceemngs  on  claim  of  third  person,  720. 
disobedience  of  parties,  bow  punished,  721. 
provisions  to  apply  to  j  ustices'  Courts,  905. 
Supreme  clerk— duty  of,  on  Judgment  or  order  on  appeal,  968. 

Supreme  Oonrt— elections  and  term  of  oi&oe,  40. 
computation  of  years  of  office,  41. 
vacancies,  42. 

departments,  43.^^    .         ,, 
apportionment  of  Doslness,  44. 
in  bank,  45. 

absence  or  disability  of  chief  justice*  48. 
sessions  of,  47. 
adjournments,  48. 
decisions  in  writing.  49. 
jurisdiction  of  two  Kinds,  50. 
original  jurisdiction,  61. 
appellate  Jurisdiction,  52. 
powers  in  appealed  cases,  63.       ^  ^  _. 
concurrence  necessary  to  transact  bnslneaSy  64. 
transfer  of  books,  papers,  and  actions,  66. 
transfer  of  records  and  business  to  new  court,  79. 
remittitur  in  transferred  cases,  56. 
to  have  seal,  147. 
officers  appointed  by,  265. 
secretaries  and  baluffs  of,  265. 
to  hold  office  at  pleasure  of,  266. 

Snpreme  Oonrt  jnsticeB— elections  andtetms  ot,  40. 

qualifications  of,  156. 

Ineligibility  of  ,161. 

powers  of,  at  chambers,  165. 

oisqualificatlons,  170. 

not  to  practice  law,  171. 

nor  have  partner  practicing,  172. 

powers  out  of  oonrt,  176. 
Sureties— action  by,  to  compel  satisfaction  of  deb^  1060. 

liability,  inter  tese,  effect  of  notice  of  action,  1065. 

to Justuy  on  undertakings,  1057. 

subrogation  on  payment  ox  judgment,  709, 1060. 

boimd  by  estoppel,  1912. 

Surprise— a  ground  for  motion  for  new  trial*  667. 
relief  m>m,  by  amendment,  478. 

Survey— who  may  survey  land  taken  for  public  nse,  1212. 

Teamster— property  of,  exempt  from  execution,  800. 

Telegraph -service  of  papers  may  be  made  by,  1017. 

Tenant— when  guilty  of  unlawful  detainer,  116L 

Tender— before  suit,  bars  costs,  1030. 

an  offer  equivalent  to  payment,  2074. 
whoever  pays,  entitled  to  receipt,  'i!075. 
^    objections  to  tender  must  be  specified,  2078. 


Sapplamantiil  plMrtlngi  -BllngMul  utvIm  of,  1M. 

SiipplDiiieatBT7  prooMdlnia—dabtor  required  to  ■nnrar.  111. 

Srocae  ainga  to  CDmpal  upeutaM,  TU. 
ebtor  mu;  bo  amneiirilll. 
debtor  ol  debtor  may  t^  cradltor.  111. 
debtor  of  debtocmv  DO  examined.  III. 
nl  tneues  raqnlred  to  teatUT,  T18. 
propertr  ol  person  owing  deUlor,  bow  wplled,  TU. 
jbroceerjInRaen  claim  of  third  person,  791. 
dlaobeiUeace  of  parties,  bow  ponlabed,  771. 
proYlslons  to  applj  to  Joacloes'  Conrta,  SK, 
.    SnpieiiiB  clerk— da^  of,  on  Jadgmeat  or  order  on  appeal,  us. 
Soprmne  Ooort— electlona  and  term  of  <Maa,  40. 
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THalbT  the  ootat-^anHmted. 

nndlngs  may  be  waived,  how,  6M. 
proceedings  after  determination  of  Issue  of  law* 
when  reference  may  be  ordered,  6S6, 
Issues  of  law  to  be  first  disposed  of,  692. 
See  DiaoBXTioH  ov  Coukt,  Isansa. 

Trial  hy  Jury— jury,  how  drawn,  600. 

challenges— each  party  entitled  to  four  poremptacy*  €UL 
groands  of  challenge  for  canse,  603. 
cliallenffes,  how  tried,  603. 
jury  to  DO  sworn— form  of  oath,  604. 
C<fttdttct  <iA 

order  of  proceedings  on*  607. 
charge  to  the  j  ury ,  608.    « 

court  must  furnish  polnti  contained  on  cbaige*  008L 
special  Instructions,  609. 
view  by  lury  of  the  premises,  610. 
admonition,  when  Jury  permitted  to  separate,  611. 
Jury  may  take  with  them  certain  pMers,  612. 
deliberation  of  Jury,  how  conducted,  613. 
may  come  into  court  for  further  instmctions,  614. 
proceedings  In  case  » Juror  becomes  sick,  615. 
when  prevented  f  romglving  verdict,  cause  may  1>e  again  trl6d,6Il 
while  jury  are  absent,  court  may  adjourn  from  time  to  tisie,  617. 
final  adjournment  discharges  Jiur,  617. 
verdict,  how  declared— form  of,  618. 
polling  the  Jury,  618. 

proceedings  when  verdict  Is  Informal,  619. 
when  allowed  In  police  courts,  932. 
when  may  be  ordered  on  mandate  and  prohibition,  16M. 
See  Issues,  Jusob,  Just.  Tsial. 

THal  by  referees— feferenoe,  nlien  aneed  npon,  agreenMnt  of  Btf> 

ties,  638.  —  -.r        -^  ,- 

In  what  cases  ordered  on  motion,  639. 
number  of  referees,  qualifications,  etc.,  640. 
either  party  may  object,  groands  of  objection,  641. 
objections,  how  disposed  of,  642. 
referees  to  report  within  ten  days,  643. 
effect  of  report,  bow  excepted  to,  etc.,  643. 
effect  of  findings  of  referee,  644. 
how  excepted  to,  645. 

by  referees  in  probate  prooeedings,  1907, 1508. 
in  partition,  762. 

two  or  three  referees  may  do  any  act,  1063. 
See  BsFS&BifOB  aztd  Bsfbbxbs. 

Thistee— of  express  trust  may  sue  without  joining  bensAotaiy,  m. 

costs  in  actions  by  or  against,  1031. 
claims  against,  may  be  united,  427. 
may  be  ordered  to  deposit  money  in  court,  572. 

Unanswerable  eridence— defined,  1978. 

Uncertainty— a  ground  for  demurrer,  fW. 

Undertakings— court  commissioners  miur  take,  289. 
of  plaintiff  on  claim  and  delivery,  ol2. 
exceptions  to  sureties,  and  proceedings  thereon, <13. 
of  defendant  for  a  redelivery,  514. 
Jnstifl  cation  of  defendant's  sureties,  616. 

Jiualification  of  sureties,  516. 
n  actions  on  usurpation  of  oiBoe,  810.  . 
action  on,  521. 


United  &tat«B— term  deflacd,  17, 
Unnuirlsd  ftniKla— mar  sub  for 
Onupatlon  of  oSci 

aiAiou  mar  be  I 


1  mar  be  broaibt.  ajcdlist  nbaiD.  803. 

I ot  iWTSoa  endued  taofflEa  mv  bent  lorHi  In  couiiLUnC, 

■rbea  pmrtr  mnrplmt  mw  be  uresled,  8M. 

[qtenent,  what  tlglitsK  may  aeteraJne,  aos. 


lUty.JiK 

ir,  m. 

TaosnoT'-ta  offlce,  aat  (o  sIFeet  pro«eedliii>,  1! 
In  oiOce  o(  ia&e  of  Bnpertor  Court,  63. 

ViiHtl(>n-4ee  CHAM  BE  Its. 

VBiianaa— material,  bow  provided  for,  H9. 

ameodmeiiM  of  course,  and  eflaet  ot  flami 
uneodmeuU  by  Cbo  conrt,  «3. 

Ums  fai  ameii'd,  when  beglni  (o  nm,  176. 

le  JtmoBa.Jtmr. 
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Venae— MO  Plaos  ov  Tktat*. 

Veidiot— 4>y  fbree^onrtlis  of  Jot,  613. 

when  Dreyented,  cause  may  be  again  trted,  616. 

sealeu  verdict  may  be  directed  by  cuurt  to  be  broogbt  in,  617. 

how  declared,  form  of,  618. 

jury  may  be  polled,  618. 

when  informal,  proceedings  thereon,  619. 

general  and  special,  defined,  634. 

when  a  general  or  special,  may  be  rendered,  625. 

in  actions  for  recovery  of  money,  or  eetabiishinff  a 

claim,  626.  * 

In  actions  for  ^eoovery  of  specific  personal  property*  637. 
entry  of,  ^8. 

In  actions  for  forcible  entn^  and  detainer,  1174. 
In  actions  to  qnlet  title.  740. 
tn  proceedings  against  Joint  debtors,  994. 
in  proceedings  to  contest  probate.  1314. 
findings  of  referee,  a  special  verdict,  643. 
causes  for  vacation  of,  ^7. 
exceptions  to,  what  must  specify,  618. 
is  part  of  judgment  roll,  670. 
when  may  be  reviewed  on  appeal,  966. 

Terlfloation— answer,  when  to  be  verified,  446. 
pleadings,  how  verified.  446. 
may  be/by  affidavit,  2009. 
genuineness  and  execution  of  Instrument  In  complaint, 

mltted,  447. 
genuineness  and  execution  of  written  instrument  In 

mitted,  unless  denied  under  oath,  448. 
when  genuineness  and  execution  of  instrument  are  BOfendmtttsd, 

449. 
complaint  for  an  Injunction  must  be  verified,  527. 
accusation  against  attorney  must  be  verified.  29L 
complaint  against  steamboat  or  vessel  must  be  verified.  Sli. 
application  for  voluntary  dissolution  must  be  verified,  1229. 

Vessels— claims  against,  how  sued,  816. 
^  See  Boats. 

Vie  w— by  jury,  610. 

Wages— what  exempt  from  execution,  and  when,  680. 

of  mariner,  a  preferred  claim  imder  attachment,  825. 

Waiver-of  summons,  406. 

by  failure  to  demur  or  answer,  434. 
'  of  jury  trial,  631. 

War— a  cause  for  removal  of  court,  142. 

effect  of,  on  Statute  of  Limitations,  354. 

Ward— see  Ouardiak  and  Wabd. 

Warrant— to  commit  witness  for  examination,  1994. 
See  CoNTUMPT,  Arbbst  and  Ball. 

Waste— several  causes  may  be  united,  427. 

actions  for,  against  guardiaus,  tenants,  etc.,  732. 

may  be  restrained  uiurlng  time  for  redemption,  766. 

wliat  constitutes,  706. 

injurious  acts  of  executors  and  administraters  may  be  n»tnilaed« 

when,  1341. 
may  bo  restrained  during  foreclosure,  etc.,  746. 
«fter  execution,  745. 
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Wills— Includes  codicil,  17. 

revocation  of,  1970. 
Jurisdiction. 

In  Superior  Courts,  76.  • 

when  exercised  over  estate,  i294. 

where  the  estate  is  in  more  than  one  county,  12ddw 

custodian  of  will,  to  whom  to  deliver  it,  1298. 

penalty  for  non-delivery  of  will,  1298. 
Petition*  notice*  and  proof  of. 

who  may  petition  for  probate  of,  1299. 

contents  of  petition.  1300. 

when  executor  f  orf  eitsTlght  to  letters,  1301. 

order  for  production  of,  to  whom  directed,  1302. 

penalty  for  disobedience  of  order,  1302. 

notice  of  petition  for  probate,  how  given,  1S03. 

who  to  be  notified,  and  how,  1304. 

petition  may  be  presented  at  chambers,  1309. 

hearing  proof  of  will,  after  proof  of  service  of  notice,  1306^ 

who  may  appear  and  contest  will,  1307. 

testimony  required  to  prove  will,  1308. 

probate  of  will,  when  there  is  no  contest,  1308. 

olospraphio  wills,  1309. 
Coi^esttng  probate  of  wills. 

contestant  to  file  grounds,  and  petitioner  to  reply,  1312. 

jury,  how  obtained,  and  trial,  how  had,  1313. 

verdict  of  jury,  judgment,  1314. 

witaiesses,  who  and  now  many  may  be  examined,  1315. 

proof  of  handwriting,  when  admitted,  1315. 

testimonv  reduced  to  writing,  for  further  evidence,  1318. 

if  proved,  certificate  to  bo  attached,  1317. 

will  and  proof  to  be  filed  and  recorded,  1318. 
Pnfbate  of  foreign  will. 

wills  proved  in  other  State,  when  and  where  to  be  recorded,  1322^ 

proceedings  on  the  production  of  foreign  wiU,  1323. 

hearing-proof  of  probate  of  foreign  wiU,  1324. 
Contesting  will  after  probate. 

probate  may  be  contested  within  one  year,  1327. 

citation  to  be  issued  to  parties  interested,  1328. 

hearing  on  proof  of  service,  1329. 

petitions  for  revoke  of  probate,  how  tried,  1330. 

what  judgment  to  be  rendered,  1330. 

on  revocation  of,  power  of  executor,  etc.,  ceases,  1331. 

costs  and  expenses,  by  whom  paid,  1332. 

probate,  when  conclusive,  1333. 

one  year  after  removal  of  disability,  given  to  infants  and  others^ 
1333. 
Probate-of  lost  or  destroyed  wills. 

proof  of  lost  or  destroyed  will  to  be  taken,  1338. 

must  have  been  In  existence  at  the  time  of  death,  1339. 

to  be  recorded  and  letters  granted,  1340. 

court  to  restrain  injuries  during,  1341. 
^^•obate  of  nuncupative  wills. 

when  and  how  admitted  to  probate  ,1344. 

additional  requirements  in  probate  of,  1345. 

contest  and  appointment  to  conform  to  provisions  as  to  other 
wills,  1346. 

ITVltnesses—defined,  1878. 

aU  persons  capable  of  perception  and  communication  may  be» 

187S. 
persons  who  cannot  testify,  1880. 
persons  in  certain  relations  to  parties,  prohibited,  18S1. 
when  privileged  persons  must  testify,  1882. 
judge  or  juror  may  be  a  witness,  lft83. 
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'WltnefMf—CMiefiiKeil. 

when  an  interpreter,  to  be  sworn,  1884. 
mar  be  compelled  to  attend,  128, 1989, 2064.    __ 
testimony  of  witness  in  State,  when  taken,  2021. 
testimony  of  witness  out  of  State,  2024.  ^ 

how  to  procure  witness  upon  commisslcm,  2036.  ^ 

how,  if  no  commission,  aoST.  ^ 

attendance,  how  enforced  in  contesting  elections,  lUI. 
protected  from  arrest  when  attending,  etc.,  2067. 
court  to  discluurge  from  arrest,  2070. 
manner  ol!  application  for  order,  2081. 
Mean$  of  production  of, 

subpoena  for  witness,  defined,  1965.  ' 

subpoena,  how  Issued,  1966. 

to  be  issued  in  contested  election  cases,  1120. 

how  served,  1987. 

may  be  served  by  telegraph,  1020. 

how  served  on  concealed  witness,  1988. 

when  witness  la  compelled  to  attend,  1989. 

S arson  bresent  compelled  to  testify,  1990. 
Isobedience,  how  punished,  1991. 
forfeitnreXor  disobedience.  1992. 
when  warrant  may  issue,  to  being jirttness,  1998. 
contents  of  waiYant,  to  produce,  1994. 
if  a  prisoner,  how  brought,  1960. 
on  whose  motion,  1996. 
imprisoned  witness,  how  examined,  1997. 
Bights  and  duties  of  mtnesses. 

witness  bound  to  attend  when  subpoenaed,  2C6c* 
bound  to  answer  questions,  2065. 
nght  of,  to  protection  of  court,  2066.. 
protected  from  arrest  when  attendio«r,  2067. 
arrest'so  made,  void,  liability  for,  20w. 
affidavit  to  be  made  by  Witness  arrested,  2009. 
to  be  discharged  from  arrest,  2070. 
how  to  be  sworn,  1846. 
rights,  as  to  form  of  swearing,  2095. 
may  either  take  oath  or  afflrmati<m,  2097. 
Testimony  of,  ..        ^^ 

who  may  be  examined  in  supplementarypv<>ooed''oS6t  TUk 
may  be  examined  on  trial  of  challenge,  608. 
evidence  of,  what  required,  1969. 
testimony  of,  in  State,  2021. 
testimony  of,  out  of.  State,  2024 
how  to  procure  upon  commission,  2024. 
how.  if  no  commission,  2037. 
discharged  from  arrest,  2070. 

perpetuation  of  testimony  of,  2084.  ; 

now  many  required  to  prove  contested  will,  1906.  j 

how  many  for  uncontested  will,  1315.  ' 

to  what  can  testify,  1845. 
presumptions,  concerning,  1847. 

See,£ZAimU.TION.  OVJWITITESSSS. 

Words— used  in  singular,  convertible  with  plural,  17. 
in  masculine,  convertible  with  feminine,  17. 
to  be  construed  by  context,  16. 
giving  Joint  authority,  how  constmed,  15. 

Work— not  to  be  done  on  holidays,  13. 

Writ— defined.  17. 

Jurisdiction  for  Issuance  of,  51 ,  76.  , 

may  be  Issued  at  chambers,  165, 166. 
to  bear  seal  of  court,  163. 


of  nvlew,  n 


m>7  be  mred  hj  telesnpb.  lOn. 


[ttUD  tnitnuiMBt— In  oompMnt,  hm 

In  aiuwsr,  bow  controTCitsil.Me. 
InipecUon  of,  mar  tw  demanded,  ION. 
inqwcttoD  retnied,  effeet  of  tefonl.  M 
InepecUmof  -r'rTiir  iTi 'im  Tn  irlfiinw 


1  ■i.^sol^iv 


I 

.» 


I 


i;'. 


*v 
V 


i 


\ 


\ 


\ 


M      '        '■  X 


i«p 


f 


/^ 


NTS  TO  THE 

r  explanation  see  page  4 


10      408      702  1184  1362  1577  ITOl' 

CIO  cop  ccD  ccp  ccp 

1895  1887  1891  1893  1889' 

^>'26  153  136  72  338 

28  4  12  3  28^ 


"cn 

L889 

4G 

4 

ISC3 

180 
11 

57 

ccp 

1837 

h2 

2 

103 

ccp 

1831 

45tj 

47 

134 

ccp 

1839 

46 

4 

18S3 

ia? 

11 


ccp 

1887 

50 

2 

410 

ccp 

1393 

207 

12 

412 

ccp 
1893 

285 
15 

527 

ccp 

1896 

51 
9 

530 

CCD 

1887 

240 
2 

532 


703  1187  1368 

ccp  ccp  ccp 

1895  1887  1893 

•J26  154  52 

28  5  1 


1578    1702 


ccp 


CCD 


158 

f^cp  ccp 

1391  1887 

27/  241 


48 


2 


■    160  5-1 9 

ccp  CCD 

'1887  18S1 

'    147  2U 

2  3 


726 

ccp 

1893 

118 

9 

189Q 
yy 
17 

729 

ccp 
1893 

119 
9 

738 

ccp 

1895 

73 
53 

749 

ccp 

1391 

278 

48 

849 

ccp 

1891 

51 

3 


1191  1370 

ccp  ccp 

1887  1891 

155  11 

3  1 


1203 

ccp 
1887 

155 

13 

1893 

202 

12 

1204 

ccp 

1393 

97 

4 

1205 

ccp 

1893 

97 

4 

1206 

ccp 

1893 

87 

4 


1373 

ccp 

1891 
427 

48 

1431 

ccp 

1891 

435 

49 

1444 

jcp 
1893 

160 
11 

1536 

ccp 

1893 

2\2 

13 


1887  1891' 

115  15 

3  3 

1891 

247  1703 

49  ccp 

1893  1891 

72  15 

3  3. 

1579  1736 


170 

ccp 

18S3 

234 

14 

204 

ccp 

1893 

297 

15 

205 

ccp 

1893 

298 

15 

208 

ccp 

1893 

298 

15 


581 

ccp 

1889 
398 

1896 

31 

6 

670 

CCD 

1896 

45 

7 

671 

ccp 

1896 

3V 

6 

1895 

37 

8 


954 

ccp 

1896 
5a 
10 

963 
ccp 

1889 

324 

5 

1054 

ccp 

1889 

45 

5 

1896 

12 

1 


1537 

ccp 

1833 
1209      212 


ccp 
1891 

6  1538 

2  ccp 

_  1893 

1210  213 


1663 
13       ^^^ 

^"^    1889 


92 
6 


1668 

14      ccp 

^*    1893 

71 


ccp 

1887 

117 

3 

1891 

247 

50 

1582 

ccp 
1899 

81 
16 

1633 

ccp 

1391 

427 

48 

1634 

ccp 

1891 

427 

49 


ccp 

1896 
157, 
18', 

1739 

ccp 

1896 

124 

18 

1744 

cop  I 

1895 

38 
6 

1751 

ccp 
1891 

136 
«    12 

1767 

ccp 

1891 

68 
3>^ 


276  685  1056 

tcp  ccp  rep 

1896  18?J  1W9 

56  38  215 

9  5  5 

392  689  1057 

ccn  ccp  ccp 

1889  1891  1889 

%l  20  216 

586 

394  690  1183 

ccp  ccp  ccp 

1891  1887  1887 

*  56  99  152 

334 


ccp 

1893 

281     1542 
15      ccp 

1893 
1238      213 

ccp 

48    1543    '^ 
3>i  ■    ccp 
1893    1893 
146      213 
10 
1896 
89    1545 
16      ccp 
1893 
1248      214 
COD        14    ,ccp 

1889  ^ 

843    1552      337 

1891    1896 

1305      427       fi 

ccp        48        1' 

427  1577    1700 

48  ccp      ££8 
1887    18g 

1348  115      338 

ccp  3         « 

1887  1891 

21  247 

4  49 


1670 
'14      ccp 
"   1891 
123 
51 

1691 
'fi      ccp 

1896 
15 
15 

1689 


1799 

1896 

28 

5 

1881 
ccp 

18U 

301 
16 

1951 

cci 


45 
7 

2024 

ccp 
1891 

3H 


